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indisposition,  and  in  the  vacation  following,  William  Henry 
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succeed  him,  and  having  first  been  called  to  the  degree 
of  the  coif,  gave  rings  with  the  motto  ^^Suum  caique.^* 
He  took  his  seat  in  the  same  Court  on  the  first  day  of  Easter 
Term. 
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John  Stuartj  Esq.,  of  Lincoln's  Inn,  Samuel  Oirdlestone^ 
Esq.,  of  the  Middle  Temple,  and  Robert  Vaughan  Richards 
Esq.,  and  Griffith  Richards^  Esq.,  of  the  Inner  Temple, 
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ARGUED    AND   DETERMINED 

IN  THK 

COURT    OF    EXCHEQUER, 

IN 

Hilary  Term,  1  Victoria,  1838. 


peared. 


BURCH  V.  POYNTER.  Extiiequer, 

1M/0RD8W0RTH  had  obtained  a  rule  m>»  for  the  Master  to  review  his  The  rale  of 

taxation,  on  the  ground  that  no  bill  of  costs  had  been  delivered  pre-  ^i^^^  requires 

viously  to  taxation,  as  required  by  the  rule  of  this  Court  of  M,  T.  I  W.  4,  the  deUvenr 

R.  10.    The  defendant  had  not  appeared  to  the  action,  which  was  on  a  bill  of  coete,  pre- 

^  exchange;  and  it  had  been  referred  to  the  Master  to  compute  principal  and  ^^^^^loes 

interest.  not  aj^ply  to 

CMet  in  which 
the  defendant 

Humphrey  shewed  cause. — ^The  Master  states,  that  the  practice  of  the  ^^^  *?" 
Court  does  not  require  any  notice  of  taxation,  when  the  defendant  has  not 
appeared.  The  rule  of  ^.  7!  4  W,  4,  sec.  17,  which  dispenses  with  notice 
of  taxation,  where  the  defendant  has  not  appeared,  must  be  considered  by 
necessary  implication,  as  superseding  the  rule  of  M,  T,  1  ^.  4,  R.  10.  Pope 
T.  Mcmn  (a),  is  precisely  in  point. 

I  WordMworth,  amird.— The  rule  of  H.  T,  4  W.  4,  sec.  17,  was  never  in- 
tended to  afiect  the  rule  of  ilf.  T.  1  W.  4,  R.  10,  which  is  a  rule  peculiar  to 
ibis  CoxaL^lParke,  B. — That  rule  can  only  apply  to  cases  in  which  the  de- 
fendant has  appeared,  otherwise  how  is  a  bill  of  costs  to  be  delivered.] — ^Here 
fbe  plainiiffby  serving  a  notice  of  taxation,  has  treated  the  case  as  if  the  de- 
fendant had  appeared.  ' 

Parkb,  B.— The  rule  of  M,  T.  1  FF.  4,  R  10,  has  by  necessary  implication 
Uken  away  the  necessity  of  delivering  a  bill  of  costs,  if,  indeed,  such  neoes- 
Biiy  ever  existed,  in  cases  in  which  the  defendant  has  not  appeared. 

Rule  dischaiged  with  costs. 

(a)  2M.&W.881. 

▼OL.  I.  B 


TERM  REPORTS  in  the  EXCHEQUER. 


Ei^egtur, 


Doe,  dem.  Bloxham  v.  Roe. 


The  omission 
of  the  ipu> 
ndma,  in  a  de- 
claration in 
ejectment,  li 
immateria]. 


E^LLY  moved,  to  set  aside  a  declaration  in  ejectment  for  irregularity.  The 
declaration  commenced  by  stating,  that  Richard  Roe  was  attached  to 
answer  John  Doe,  &c,,  and  there  was  no  allegation  of  his  being  "  indebted  to 
our  Lady  the  Queen,"  or  of  the  *'  quo  minue,^^  at  the  conclusion. — [PtfrAe,B.— 
It  has  been  held,  that  an  impossible  title  may  be  rejected,  provided  the  notics 
be  sufficient  (a).] 

Lord  Abinger,  C.  B. — ^In  point  of  fact,  Richard  Roe  is  neither  summoned 
nor  attached ;  neither  is  it  true,  that  he  is  a  debtor  to  the  Queen.  It  appears 
to  me,  that  the  omission  is  of  no  importance. 

Parke,  B. — Mr.  Baron  Bayley  stated  in  this  Court,  that  the  strict  form  of 
declaration  might  be  dispensed  with,  provided  sufficient  information  was  con- 
tained in  the  notice. 

Rule  refused. 

(a)  Doe,  d.  Gore  v.  Roe,  3  Dowl.  P.  C.  5. 


¥  here  time  is 
obtained  upon 
terms  of  plead- 
ing issuably, 
and  rejoining 
gratis,  it  only 
applies  to  the 
plea,  and 
not  to  the  sub- 
sequent pro- 
ceedings. 


Woodman  v.  Goble. 

npHIS  was  an  action  to  recover  the  amount  of  an  attorney's  bill.  The  de- 
fendant after  obtaming  time  to  plead  upon  the  usual  terms  of  pleading 
ieeuabfy  and  rejoining  gratis,  pleaded  that  no  signed  bill  was  delivered.  The 
plaintiff  replied,  that  a  signed  bill  was  delivered,  concluding  with  a  special 
traverse,  to  the  ooimtry.  The  eitniliter  having  been  added  by  the  plaintiff, 
defendant  struck  it  out,  and  demurred  specially  to  the  replication  for 
duplicity.  The  plaintiff  signed  judgment  on  the  ground,  that  the  terms  of 
pleading  issuably  were  not  confined  to  the  plea  only,  but  extended  to  the 
subsequent  proceedings. 

Whaieley  having  obtained  a  rule  to  set  aside  the  jtidgment  for  irregularity, 

/.  L.  Adolphus  shewed  cause. — ^The  plaintiff  was  justified  in  signing  judg- 
ment, as  the  demurrer  is  frivolous. — [Parke,  B. — If  that  be  so  you  should  have 
applied  to  set  it  asida] — ^It  is  true,  that  in  Dewey  v.  Sopp  (a),  it  was  held, 
that  the  terms  of  pleading  issuably,  and  rejoining  gratis,  did  not  oblige  the 
defendant,  at  all  events,  to  join  issue  to  the  country,  but  only  where  the  re- 
plication offered  a  fair  issue ;  but  the  defendant  is  precluded  from  raising  any 
objections  which  he  could  not  have  taken  advantage  of  on  general  demurrer, 
Bell  V.  Da  Costa  {b).  In  Satolell  v.  GiUard  (c),  the  defendant  being  under 
terms  of  pleading  issuably,  demurred  specially  to  the  plaintiff's  replication 
for  duplicity ;  and  Abbott,  C.  J.,  says,  "  the  only  general  rule  which  the  Ct 'art 
can  lay  down  is,  that  where  a  party  has  obtained  time,  on  terms  of  pleading 


(a)  2  Str.  1185. 
(6)  2  B.  &  P.  446. 


(r)  5  D.  &  R.  620. 


HILARY  TERM,  1888.  S 

issuablj,  and  by  his  pleading,  fails  to  bring  the  merits  of  the  case,  or  some  Ex^te^^, 
question  of  fact,  or  some  question  of  law  arising  upon  the  facts  in  issue,  and 
does  not  comply  with  the  conditions  of  the  order.  Here  the  defendant  was 
hound  to  plead  issuably,  instead  of  which  he  demurs  to  the  replication 
spedally,  upon  a  collateral  circumstance.'^  It  was  decided  in  mite  v.  Givens 
(d),  that  where  a  defendant  is  under  terms  of  pleading  issuably,  he  must 
plead  such  a  plea  as  he  intends  bond  fide  to  abide  by,  and  that  after  having 
pleaded  a  special  plea,  he  could  not  strike  out  the  plea,  and  plead  the  general 
issue,  although  he  had  not  been  ruled  to  abide  by  his  plea.  Longford  v. 
Waghome  (e)  shews,  that  at  all  events,  it  must  be  a  fair  and  bond  fide 
demurrer.  In  Gisbome  v.  WyeUi  (/),  the  plaintiff  replied  double,  and  the 
Court  held,  that  defendant  could  not  demur  specially,  as  he  was  under  terras 
to  plead  issuably. — [Parke,  B. — That  case  is  hardly  an  authority,  one  way  or 
the  other.] — ^The  only  authorities  on  the  other  side  are  Beiie  v.  Applegarth  (g), 
and  Barker  y.  Gleadow  (A),  but  the  latter  is  the  (pinion  of  a  single  judge,  in 
opposition  to  the  cases  enumerated. 

Whaieley,  in  support  of  the  rule. — The  venue  is  laid  in  Nortkumberland, 
and  it  would  be  almost  impossible  for  a  defendant  in  the  ordinary  course  of 
proceeding,  to  plead  within  the  eight  days  allowed  him.  The  Court  then 
grant  an  indulgence,  upon  the  terms  of  his  pleading  an  issuable  plea,  that 
means,  that  the  plea  when  put  in,  should  tender  an  issue.  Dewey  v.  Sapp 
only  decided,  that  a  party  must  not  demur  for  delay,  but  for  good  cause. 
SawieU  t.  CriUatd  cannot  be  considered  law  at  the  present  day.  In  Beits  v. 
Applegarth^  Beet,  C.  J.,  says,  "  the  order  for  time  under  terms  of  pleading 
issuably,  must  apply  to  the  existing  state  of  the  cause  at  the  time  it  is 
issued,  and  does  not  extend  to  cover  subsequent  errors.  If  it  did,  the  par- 
^  might  go  on  blundering  to  the  end  of  the  cause."  Barker  v.  Gleadow, 
which  was  yery  elaborately  considered,  is  precisely  in  point. 

Per  Curiam, — ^We  will  take  an  opportunity  of  consulting  the  judges  of 
die  other  Courts,  it  is  very  important  to  have  some  uniform  rule. 

Parkx,  B.,  on  a  subsequent  day  said,  we  have  consulted  the  judges  of  the 
two  other  Courts,  and  they  all  agree,  that  the  true  construction  of  the  com- 
mon order  for  time  to  plead  upon  terms  of  pleading  issuably,  applies  to  the 
plea  only,  and  not  to  the  other  subsequent  proceedings.  We,  therefore,  ad- 
mit the  anthority  of  Bette  v.  Applegarth,  and  Barker  v.  Gleadow. 

Rule  absolute. 


(d)  6  M.  &  S.  415.  (g)  4  Bing.  267. 

(e)  7  Price,  670.  (A)  5  Dowl.  P.  C.  134 
^n3Dowl.P.C.505. 


m 


b2 


TERM  REPORTS  in  the  EXCHEQUER. 


^Ci^'  Jackson  v.  Cawley. 

Uliere  to  ]^W4NSELL  moved  to  set  aside  a  demurrer  as  frivolous.     The  declaration 

coants  for  *       contained  counts  for  money  lent,  money  had  and  received,  and  for  money 

money  lud  due  on  an  account  stated :  to  these  counts  there  was  one  demurrer,  assigning 

Md  mont^lhie  ^'^^  cause,  that  no  time  was  alleged.     It  was  evident  from  the  case  of  Lane  v. 

CO  an  account  Kelwell  ia\  that  it  was  not  necessary  to  specify  time,  except  in  the  count  on 

stated,  tkere  \**J                                          ^          r       ^                        r 

^^e  de-  <^°  account  stated. 

BiaiT^,  oo  the 

Cfound  tliat 

xhef  did  not  Pike  shewed  cause,  and  contended,  that  the  demurrer  was  good  as  to  part, 

m^ie^rt  ^^  could  not,  therefore,  be  set  aside  as  frivolous. 

aet  aside  the 


M^m  **  ^"*  Abingbr,  C.  B. — It  is  quite  clear  the  demurrer  is  good  for  nothing. 

Parke,  B. — The  demurrer  is  too  large,  the  rule  must  be  absolute. 

Rule  absolute. 

(o)  4  DowL  P.  C.  705. 


Evans  v.  Barnard. 

When  i»8u«  /MDDISON  moved  for  judgment  as  in  case  of  a  nonsuit.  Issue  was  joined 

was  joined  in  ^^  the  14th  April  last ;  it  was  a  country  cause,  and  no  notice  of  trial  had 

on  the  day  be-    been  given.-    From  a  recent  decision  in  this  Court  (a),  it  became  necessary  to 

TOTf^wnd  no     consider  whether  the  application  was  too  early.  The  1 4th  G,  2,  c.  17,  enacted, 

notice'  of  trial      that  where  issue  was  joined,  and  the  plaintiff  neglected  to  bring  such  issue  on 

giren:— ^eU,     ^  ^  tried,  according  to  the  course  and  practice  of  the  eaid  Courts  reepec 

JJ^*^«d«-        tively,  it  should  be  lawful  for  tlie  judges  of  the  said  Courts,  at  any  time  after 

more  for  judg-    such  neglect,  to  give  the  like  judgment  for  the  defendant,  as  in  a  case  of  a  non- 

oise^fa  mm-     *^^' — i^^^^f  ^- — The  new  rule  which  dispenses  with  an  entry  of  the  issue, 

auit,  after  one     previously  to  moving  for  judgment,  as  in  case  of  a  nonsuit,  makes,  no  differ- 

elam^   But     ®°^  ^  ^  ^^®  ^^^^  ^^  moving]. — The  question  will  depend  upon  when  it  was 

where  in  such     necessary,  under  the  old  practice,  to  enter  the  issue.  In  Tiddts  Practice  (Jb),  it 

joined  in  Tri-     is  Stated,  **  that  in  the  King^s  Bench,  if  the  action  be  laid  in  London  or  Afid- 

th7in^ion  can-  ^*^^f  ^®  defendant  ought  not  to  give  a  rule  for  the  plaintiff  to  enter  his  issue 

not  be  made       the  Same  term  it  is  joined,  unless  notice  of  trial  has  been  given.  In  the  Com* 

rowinffEaster     '"^'^  Pleas,  when  the  action  is  laid  in  London  or  Middlesex,  the  defendant  can 

Term.  in  no  case  give  a  rule  to  enter  the  issue  the  same  term  it  is  joined;  but  must 

stay  until  the  next  term ;  and  in  a  country  cause,  the  plaintiff  is  in  no  way 

bound  in  either  Court  to  enter  his  issue  the  same  term.     In  the  Exchequery 

it  is  said,  a  defendant  may  give  a  rule  for  the  plaintiff  to  enter  his  issue  the 

same  term  in  which  it  is  joined;  whether  notice  of  trial  has  been  given  or 

not."     In  the  present  case,  the  practice  of  the  Court  required  the  plaintiff  to 


(« »  SmWi  V.  Miller,  6  Dowl.  P.  C.        (b)  fa. 


HILARY  TERM,  1838. 

enter  the  issue  before  the  end  of  TVtntiy  Term,  and  to  proceed  to  trial  at  the 
Assises  after.  In  Robinson  v.  Taylor  (c),  which  was  a  country  cause,  issue 
was  joined  in  Easter  vacation,  and  no  notice  of  trial  had  been  given ;  and 
Liiiledaie,  J.,  after  consideration,  held  that  the  plaintiff  should  have  pro- 
ceeded to  trial  at  the  Summer  Assizes.  The  same  rule  is  laid  down  in  fVil" 
Ham*  V.  Edwards  (d)^  and  Smith  v.  Rigby  (e).  The  only  case  that  militates 
against  these  decisbns  is,  that  of  Smith  v.  Miller  (/),  in  which  the  Ck)urt 
held,  that  in  a  country  cause,  where  there  had  been  no  notice  of  trial,  two 
Assizes  must  elapse,  before  the  defendant  can  move  for  judgment,  as  in  case 
of  nonsuit. 


Barnard. 


Parkb,  B. — That  case  was  decided  upon  the  information  of  one  of  the 
officers  of  the  Court,  who  appears  to  have  been  under  a  mistake ;  you  have 
satisfied  me,  that  there  ought  to  be  a  rule  nisi. 

Busby  on  a  subsequent  day  shewed  cause,  and  referred  to  Smith  v.  Miller, 
and  Crowley  v.  Dean  {g). 

Lord  Abingbr,  C.  B. — ^If  issue  be  joined  in  an  issuable  term,  the  rule  as 
(o  two  Assizes  will  apply,  but  not  otherwise. 


Parke,  B. — If  issue  be  joined  in  the  term  next  before  the  Assizes,  then 
two  Assizes  must  elapse,  before  the  motion  can  be  made ;  so  that  if  issue  he 
joined  in  Trinity  Term,  the  defendant  cannot  move  until  the  following  Easter 
Term. 

Rule  discharged  upon  a  peremptory  undertaking. 


(c)  5Dowl.P.C.  518. 
(lO  3  Dowl.  P.  C.  183. 
(c)  3  Dowl.  705. 


(/)  3  M.  &  W.  60. 
{g)  1  C.  &  J.  18. 


Parker,  Executrix  of  Parker  v.  Riley. 

ASSUMPSIT.  The  first  count  stated  the  defendant  to  be  indebted  to  C,  E.  Where  the  to- 

Parker,  deceased,  for  work  and  labour,  as  the  attorney  and  solicitor  of  F^J^f  ^uTi^p^'*' 

and  for  the  said  defendant ;  and  also  for  divers  journeys,  and  other  attend-  pHcable,  the 

aoces  by  the  said  C  E,  P.  as  aforesaid,  before  then  made,  perfonned,  and  given,  Sniy^be  taien 

in  and  about  the  business  of  the  said  defendant.     There  were  also  counts  for  o°  *P*^^  ^^ 

money  paid,  money  lent  and  advanced,  and  money  due  on  an  account  stated.  To  an  action 

The  defendant  pleaded  thirdly,  as  to  the  first  and  second  counts  of  the  declara-  ^^  ^^6%^^!!.'' 

tion,  that  the  said  work,  labour,  care,  diligence  and  attendance,  in  the  said  first  tilTs  teautor  as 

count  mentioned,  were  respectively  done,  performed,  and  bestowed  by  one  fendantpleadwi 

Richard  Stormley,  and  by  clerks  and  servants  employed  by  the  said  R.  S,,  that  the  work 
1-     i_-     J-        •  1         1       1  •  1  1  t    waadonebyone 

by  his  direction,  and  under  his  supenn tendance,  management,  and  control  /2.  s.,  that 

and  not  otherwise,  in  and  about  the  commencing,  prosecuting,  and   de-  fJ;,jifi^to°' 

fending  the  said  causes  and  suits  in  the  declaration  mentioned,  the  same  act  aa  an  auor- 

being  certain  causes  and  suits  prosecuted  and  defended  for  and  on  behalf  ^hepUintiff'a 

of  the  defendant,  by  the  said  R.  S.,  in  the  name,  but  without  the  control  ?««^' ^'P*''^- 

'  ing  if.  o.  to 

be  unaualifiedj 
permitted  him  to  use  his  name  for  the  profit  of  jR.  S.  :^Ileldf  that  the  replication  ae  injuria, 
was  bad. 
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or  interference  of  the  said  C  E,  Parker,  in  his  then  Majesty's  G>urts  of  Kin^g 
Bench,  and  Common  Pleas,  at  Westminster ;  and  that  the  said  plead- 
ings,  briefs  and  writings  in  the  declaration  also  mentioned,  were  drawn,  copied 
and  engrossed  in  the  cause  and  for  the  purpose  of  prosecuting  and  defending 
the  said  causes  and  suits ;  and  that  the  said  joumies  and  attendances  in  the 
declaration  mentioned,  were  performed  and  given  by  the  said  R.  S.,  and  clerks 
and  servants  employed  by  him,  and  by  his  direction,  in  the  course  and  for  the 
purpose  of  prosecuting  and  defending  the  said  causes  and  suits,  and  in  relation 
theit;to ;  and  that  the  said  money,  in  the  said  second  count  mentioned,  was  money 
paid  and  disbursed  by  the  said  R,  S.  in  and  about  the  prosecution  and  defence  of 
the  said  causes  and  suits.  And  the  defendant  further  saith,  that  the  said  R,  & 
never  was  admitted  to  act  as  an  attorney  or  solicitor  in  the  said  Courts,  or 
either  of  them,  or  in  any  Court  of  Law  or  Equity,  in  such  manner  as  is  directed 
by  the  Statute,  in  such  case  made  and  provided,  or  was  a  person  duly  qualified  to 
act  as  an  attorney  or  solicitor ;  and  he,  the  said  R.  S.,  before  and  for  the  whole 
period  at  and  during  which  the  said  work,  and  labour,  care,  diligence  and  at- 
tendance, were  done,  performed,  and  bestowed,  and  the  said  journeys  and 
attendances  were  performed  and  given,  as  in  the  declaration  alleged,  was  a  per- 
son unqualified  to  act  or  practise  as  an  attorney  or  solicitor ;  and  the  said  de- 
fendant further  saith,  that  the  said  C  E.  Parker,  before  and  during  the  period 
last  aforesaid,  was  a  sworn  attorney  of  his  then  Majesty's  Courts  of  King^s 
Bench,  and  Common  Pieas,at  Westminster,  and  that  the  said  CE.  Parkerh&ng 
such  sworn  attorney,  and  then  well  knowing  that  the  said  R.  S.  was  not  duly 
qualified  to  act  as  an  attorney  or  solicitor,  and  that  the  said  R.  S.  was  such 
unqualified  person  as  aforesaid,  did  then  permit  and  suffer  the  said  R.  S.  to 
make  use  of  the  name  of  him  the  said  C  E.  Parker,  upon  the  account  and  for  the 
profit  of  the  said  R,  S.,  so  being  such  unqualified  person  as  aforesaid ;  and 
the  said  R,  S.  did  accordingly,  in  pursuance  of  such  permission  and  sufferance, 
make  use  of  the  name  of  the  said  C.  E,  Parker,  with  his  privity  and  know- 
ledge, and  for  the  profit  of  the  said  R,  S.,  in  and  about  the  commencing,  pro- 
secuting, and  defending  the  said  causes  and  suits  respectively,  in  and  about 
the  drawing,  copying,  and  engrossing  the  said  pleadings,  briefs,  and  writings, 
contrary  to  the  Statute,  &c. 

To  this  plea  the  plaintiff  replied  de  injuria,  to  which  there  was  a  general 
demurrer. 

Swan,  in  support  of  the  demurrer.  The  replication  de  injuria  is  only  ad- 
missible where  the  plea  amounts  to  matter  of  excuse  for  the  non-performance 
of  the  promise,  Isaac  v.  Farrar  (a),  Crisp  v.  Griffiths  (6).  But  where  the 
plea  denies  the  promise  alleged  in  the  declaration,  or  the  facts  from  which  the 
law  implies  a  promise,  the  replication  de  injuria  is  inapplicable;  Solly  v. 
Neish  (c),  Whittaker  v.  Mason  (d).  Here  the  plea  shews  the  work  never  was 
done  by  the  testator,  but  by  another  person  to  whom  he  ill^;ally  lent  his 
name. 

The  Court  then  called  upon 

(a)  4  Dowl.  P.  C.  750:    1  M.  &  W.  (c)  4  Dowl.  P.  C.  248;    2  C.  M.  fr 

65.  B.  355. 

(A)  3  Dowl.  P.  C.  753;   2  C.  M.  &  (d)  2  Bing.  N.  C.  359. 
R.  159. 
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Matt  in  support  of  the  replication. — ^The  plea  amounts  to  nmtter  of  excuse ;  Ej^ieqwr. 
\\  admits  the  contract,  but  shews  the  work  was  done  under  such  circumstances 
as  to  excuse  the  party  from  paying  for  it.  Besides,  the  objection  to  the  repli- 
cation, can  only  be  tsJcen  advantage  of  on  special  demurrer;  Isaac  v.  Farrar^ 
and  SoUy  v.  Neuk,  were  both  cases  of  special  demurrer.  In  Curtis  v.  Mar- 
quis of  Hsadfori  (e),  CoUridgs,  J.,  decided  that  this  objection  could  only  be 
taken  advantage  of  on  special  demurrer. 

Swan^  eontrd. — ^In  Hooker  Y.  Nye  (/),  the  defendant  by  his  plea  claimed 
an  interest  in  land,  and  the  replication  de  injuria  was  held  bad  on  general 
demurrer.  Alderson^  B.  there  says,  **  the  replying  de  injuria  when  that  plea 
is  inadmissible,  is  most  clearly  matter  of  substance,  and  may  be  taken  ad- 
vantage of  on  general  demurrer.'^  Curtis  v.  Marquis  of  Headfort^  does  not 
apply,  as  that  was  an  application  to  sign  judgment  on  the  ground  of  the  de- 
murrer being  frivolous. 

Cter.  ado,  vuit. 

The  judgment  of  the  Court  was  now  delivered  by 

Parkb,  B. — ^Two  questions  arise  on  this  record ;  first,  whether  the  general 
replication  de  injuridy  to  a  plea  of  this  kind  be  good  ;  and  secondly,  if  not, 
whether  the  objection  be  open  on  a  general  demurrer. 

We  are  disposed  to  think  that  the  replication  is  bad.  It  is  somewhat  diffi- 
cult to  say  what  the  precise  ground  of  defence  stated  in  the  plea  is ;  but  it 
must  be  either  that  the  defendant  had  not  the  benefit  of  the  skill  and  personal 
superintendance  of  the  plaintifi^'s  testator,  for  which  he  must  be  presumed  to 
have  contracted  ;  or  that  the  plaintifi'was  not  entitled  to  recover  on  the  ground 
of  the  illegality  of  the  transaction,  and  on  either  of  these  suppositions,  the 
plea  does  not  consist  of  mere  matter  of  excuse  for  the  non-performance  of  the 
contract  declared  on ;  it  either  amounts  to  the  general  issue,  or  is  an  avoidance 
of  the  contract  itself.  On  the  first  supposition,  it  is  clear  the  replication  is 
bod ;  on  the  other,  we  all  are  strongly  inclined  to  think  it  is  so :  but  the  se- 
cond question  then  arises,  whether  the  replication  is  good  on  general  demurrer. 

There  are  conflicting  authorities  on  this  point ;  but  we  think,  upon  consi- 
deration, that  the  objection  cannot  prevail,  unless  it  be  assigned  as  a  cause  of 
special  demurrer. 

The  first  case  in  the  books  upon  this  point,  is  that  of  Forsden  v.  Weeks  (y), 
in  which  it  was  held,  that  the  replication  was  bad  on  general  demurrer,  when 
it  improperly  put  in  issue  several  facts.  But  the  Court  appear  to  have  pro- 
ceeded upon  the  ground,  that  a  matter  of  record  was  thereby  put  in  issue, 
(though  probably  this  circumstance  would  make  no  difference) ;  and  besides, 
as  is  remarked  in  Mr.  Fraser'*s  note  to  Crogate*sca8e,  8  Coke,  76,  a.;  the  case 
occurred  before  the  4  Ann,  c.  16,  which  enacts,  "  that  on  demurrer,  the 
judges  shall  proceed  to  give  judgment  according  as  the  very  right  of  the  cause 
and  matter  in  law  shall  appear  unto  them,  without  regarding  any  imperfection, 
omission,  or  defect  in  any  pleading,  &c.,  except  those  which  the  party  demur- 
ring shall  set  down  and  express,  together  with  his  demurrer ;  notwithstanding 
that  such  imperfection,  omission,  or  defect,  might  heretofore  have  been  taken 
to  be  matter  of  substance,  not  aided  by  the  27  Eliz,  c.  5."  So  that  the  Sta- 

(f)  Not  yet  reported.  (g)  3  Levinz,  65. 

(/)  1  C.  M.  &  R.  25a 
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tuto  itself  shews,  that  the  reason  why  it  was  made  was,  that  too  strict  a  con- 
structioD  had  been  put  in  practice  on  the  Statute  of  Eliz. ;  and  in  recent  cases, 
as  Mr.  Fraser  correctly  states,  the  objection  seems  uniformly  to  have  been 
made  the  ground  of  special  demurrer.  In  Banks  v.  Parker  (A),  and  Swt^w 
y.  SoUey  (t ),  this  objection  was  held  to  be  bolpen  after  verdict  by  the  Sta- 
tute of  Jeofails,  as  matter  of  form  ;  and  for  the  same  reason,  no  doubt,  it  was 
likewise  so  held  in  Sir  Thomae  Raymond^  50,  though  matter  of  record  was 
involved  in  the  issue.  This  Statute  of  Jeofails  was  the  18  EUe.  c.  14,  which 
enacted,  "  that  judgment  should  not  be  reversed  for  any  default  in  form,  in 
any  declaration,  &c.,  suit,  or  demand,"  words  very  nearly  the  same  as  those  of 
the  27  Eliz,  3,  viz.,  "  any  defect  or  want  of  form  in  any  dechmticm,  or  other 
pleading  or  course  of  proceeding ;  ^  and  it  would  seem,  that  if  the  default  in 
question  be  want  of  form  under  one  Statute,  it  must  be  so  under  the  other. 

In  conformity  with  this  view  of  the  case,  my  brother  Coleridge  decided  a 
short  time  ago  in  Curtie  v.  Marquie  of  Headfort,  (which  is  not  reported)  that 
the  objection  could  not  prevail  except  on  special  demurrer ;  on  the  other  hand, 
in  the  case  of  Hooker  y.  Nye  (J  ),  Lord  Lyndhuret,  and  my  brother  Aldereon 
held,  that  the  replication  of  de  injuria,  if  bad,  was  bad  on  general  demurrer ; 
and  Lord  Lyndhuret  said,  that  in  Foreden  v.  Weeks,  the  Court  decided,  that 
the  objection  must  prevail  on  general  demurrer,  though  the  Statute  of  27  Ehe. 
was  then  in  force,  which  enacted,  that  the  judges  should  give  judgment  with- 
out regarding  matter  of  form ;  which  shewed  that  this  objection  was  not  here 
matter  of  form.  But  his  Lordship  does  not  appear  to  have  adverted  to  the 
circumstance  above  mentioned,  that  too  strict  a  construction  had  been  put  on 
the  Statute  otElie,,  which  appears  by  the  Statute  of  Ann  itself,  to  have  been 
the  reason  for  the  enactment  of  that  part  of  it  which  relates  to  special  demurrer ; 
nor  does  the  attention  of  the  Court  appear  to  have  been  drawn  to  the  cases 
in  which  this  objection  was  held  to  be  here  matter  of  form,  under  the  Statute 
of  Jeofails. 

The  objection  in  this  case  appears  to  bear  a  strong  analogy  to  that  of  du- 
plicity, which  is  clearly  matter  of  form.  Com.  Dig.,  Pleader,  94.  Upon  the 
whole,  we  think  that  this  objection  ought  to  have  been  made  the  ground  of 
special  demurrer,  and  therefore  our  judgment  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


(A)  Hob.  76. 

(t)  1  Brownlow,  20O. 
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The  buftineM 
of  a  banker  is 
witbin  the 
meaning- of  the 
57  Geo.  3,0. 
39,  8.  3,  which 
restraina  spi- 
ritual penoDS 
from  timding. 


nr^HIS  was  an  action  brought  by  the  plaintifl^  who  was  one  of  the  registered 
officers  of  the  Northern  and  Central  Bank  of  England,  established  under 
the  7th  G.  4,  "  for  the  better  regulating  co-partnerships  of  certain  bankers  in 
England!^  against  the  defendant,  who  was  the  drawer  and  indorser  of  a  bill  of 
exchange  for  1000/.  The  defendant  pleaded,  that  the  bill  of  exchange  was 
made,  and  endorsed,  and  delivered  to  the  plaintiff,  and  the  promise  in  the 
declaration  mentioned,  was  made  by  the  defendant,  after  the  passing  of  a  cer- 
tain Statute,  intituled,  "  An  Act  to  consolidate  and  amend  the  laws  relating 
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to  spiritual  pereonsy  holding  of  faraiB,  and  for  enforcmg  the  residence  of  spiri- 
tual persons  oo  their  benefices,  and  for  the  support  and  maintenance  of  stipen- 
diary curates  in  Ehgland!^  That  two  persons  named  Richard  Boineii  and 
Ramiamd  Bkmey  were  spiritual  persons,  and  were  partners  concerned  in  the 
carrying  on  of  the  said  co-partnership  banking  company ;  that  the  said  trade 
is  carried  on,  as  well  for  the  gain  and  profit  of  the  said  two  spiritual  persons, 
as  of  the  seyeral  other  persons  concerned.  That  the  indorsement  and  delivery 
of  the  bill  by  the  defendant,  to  the  said  co-partnership,  were,  and  are  a  con- 
tract made  by  the  defendant  with  the  said  co-partnership,  so  including  and 
oooiprehending  these  two  spiritual  persons,  in  the  way  of  their  trade  or  busi- 
ness of  a  banker,  as  well  fen*  their  gain  and  profit,  as  for  the  gain  and  profit  of 
the  several  other  persons  members  thereof,  (there  was  the  same  averment 
with  respect  to  the  promise),  contrary  to  the  form  of  the  Statute.  In  this 
plea,  there  was  a  special  demurrer. 

The  case  was  argued  in  Michaeltnaa  Term,  by  Sir  W,  FoUett^  in  support 
of  the  demurrer ;  and  by  Maule  in  support  of  the  plea.  The  arguments  fully 
appear  in  the  judgment. 

Cur,  adv.  vuii. 


9 


Lord  Abinobr,  C.  B.,  on  the  last  day  of  Hilary  Term  delivered  the  judg- 
ment of  the  Court  Afler  stating  the  pleadings,  his  brdship  proceeded. 
There  are  grounds  of  special  demurrer  suggested ;  but  as  our  attention  has 
not  been  called  to  these  in  argument,  and  as  the  Court  is  not  altogether  agreed 
upon  the  objections  so  raised,  we  are  not  prepared  to  give  any  judgment  upon 
them,  until  further  argument ;  but  as  we  have  been  pressed  several  times  for 
our  opinion  upon  the  point  which  has  been  argued,  and  which  is  said  to  be  of 
great  and  immediate  importance,  and  as  we  entertain  no  doubt  on  that  point, 
we  think  it  right  not  further  to  postpone  our  judgment  upon  that  which  is  the 
ptiocipal  ground  of  the  demurrer;  namely,  that  the  trade  or  business  of  a 
banker  is  not  within  the  intent  and  meaning  of  this  Statute.  The  question 
arises  upon  the  constructk>n  to  be  given  to  the  Statute  57  O.  8,  c.  89,  s.  3, 
which  enacts,  *^  That  no  spiritual  person  shall,  by  himself,  or  for  himself,  or 
to  his  use,  engage  in,  or  carry  on  any  tiade  or  dealing  for  gain  or  profit,  or 
deal  in  any  goods,  wares,  or  merchandizes,  by  buying  and  selling  for  hire, 
gab,  or  profit,  in  any  marketf  fair,  or  other  place,  upon  pain  of  forfeiting  the 
Tslue  of  such  goods,  wares,  and  merchandizes,  by  him,  or  by  any  to  his  use, 
bargained,  and  bought  to  sell  again,  contrary  to  the  provisions  of  this  Act,  and 
that  every  bargain  and  contract  so  made  by  him,  ar  by  any  to  his  use  in  any 
such  trade  or  dealing,  contrary  to  this  Act,  shall  be  utterly  void,  and  of  none 
eflect"*  The  defendant  contends,  that  the  contract  is  made  void  by  the  Act 
of  Piurliament,  inasmuch,  as  spiritual  persons  are  forbidden  to  trade ;  and  the 
Act  has  made  void  all  bargains  and  contracts  made  by  them  in  any  such  trade 
or  dealing,  that  whether  the  co-partnership  consists  of  many  or  few  members 
makes  no  difference.  That  these  two  spiritual  persons  are  equally  interested 
with  the  others ;  and,  that  if  this  action  can  be  maintained,  so  it  might,  even 
if  these  two  spiritual  persons  were  the  only  partners  in  the  concern ;  and 
this  was  hardly  contested  by  the  counsel  for  the  plaintiff;  but  he  contended, 
that  banking  is  not  a  trade  or  business  in  contemplatkm  of  the  Act  of  IVlia- 
ment ;  that  the  Statute  of  57  G.  8,  was  intended  to  consolidate  the  laws  res- 
pecting yiritoal  persons,  not  to  enlarge  them;  and  that  this  third  section  was 


10  TERM  REPORTS  Of  thb  EXCHEQUER. 

Bttheqim.      intended  to  re-enact  the  6th  and  6th  sections  of  the  Statute  21  JKm.  8,  c.  13, 
g^^j^  **  That  no  spiritual  person  or  persons,  secular  or  regular,  of  what  estate  or  de« 

<*•  gree  soever  they  be,  shall  from  henceforth  by  himself,  nor  by  any  other  for  him, 

nor  to  his  use,  bargain  and  buy  to  sell  again  (or  any  lucre,  gain,  <v  profit,  in 
any  markets,  fairs,  or  other  places,  any  manner  of  cattle,  corn,  lead,  tin,  hides, 
leather,  tallow,  fish,  wool,  wood,  or  any  manner  of  victual  or  merchandize,  of 
what  kind  soever  they  be,  upon  pain  to  forfeit  treble  the  value  of  every  thing 
by  them,  or  by  any  to  their  use,  bargained  and  bought  to  sell  again,  contrary 
to  this  present  Act;  and  that  every  such  bargain  and  contract  herealler  to  be 
made  by  them,  or  by  any  to  their  use,  contrary  to  this  Act,  shall  be  utterly 
void."  The  first  observation  to  be  made  upon  this  argument  is,  that  the 
Statute  professes  to  do  more  than  consolidate  the  former  laws,  it  is  an  Act  to 
consolidate  and  to  amend.  The  second  is,  that  the  preamble  recites,  that 
doubts  have  arisen  upon  the  construction  of  some  of  the  said  Statutes,  and  it 
is  therefc««  necessary,  that  such  provisions  of  the  said  acts  should  be  ex- 
Joined,  and  other  pravisians  made,  and  that  the  several  laws  relating  U^ 
spiritual  persons  holding  of  farms^  and  to  buying  and  selling,  and  for 
enforcing  the  residence  and  the  maintenance  of  stipendary  curates,  should  be 
consolidated.  Then  the  3d  sectk>n  enacts,  that  no  spiritual  person  shall  by 
himself,  or  by  any  other  for  himself,  or  to  his  use,  engage  m,  or  carry  on,  any 
trade  or  dealing  for  gain  or  profit.  These  words  are  as  general  as  can  be 
employed,  any  trade  or  dealing  ibr  gain  or  profit.  It  then  proceeds  to 
copy  the  words  in  the  Statute  of  Hen,  8.  It  appears  to  us  upon  con- 
sideration, not  to  be  a  reasonable  construction  of  this  Act,  to  reject  these 
general  and  comprehensive  words,  which  are  placed  in  the  foreground  of  the 
enactment.  They  are  not  to  be  found  in  21  Hen,  8,  they  are  now  intro- 
duced, and  for  the  first  time  they  constitute  a  clear  and  distinct  enactment ; 
they  appear  to  have  been  introduced  to  further  the  intentions  of  the  Act ;  and 
we  do  not  feel  ourselves  at  liberty  to  reject  a  plain  unequivocal  enactment,  and 
to  suppose,  that  it  was  introduced  there,  without  meaning  or  intention.  If  the 
l^islature  had  intended,  that  nothing  should  be  forbidden  that  was  not  for- 
bidden by  the  Statute  of  Hen.  8,  the  obvious  course  was  to  employ  the  words 
of  that  Statute  and  no  other,  and  not  to  prefix  to  them  the  enactment  in  ques- 
tion. The  Statute  of  Henry  8,  was  framed  with  especial  view  to  the  sort  of 
trade  then  generally  carried  on ;  and  the  legislature  may  be  well  understood 
to  contemplate  the  variety  of  modes  in  which  trade  is  now  carried  on,  and  to 
direct  its  prohibition  against  trade  and  business  carried  on  by  spiritual  per- 
sons, whatever  shape  it  may  assume.  Can  it  be  supposed,  that  in  its  anxiety 
to  rescue  spiritual  persons  from  the  suspicion  of  those  worldly  cares  and 
habits,  which  trade  and  dealing  for  gain  and  profit  are  supposed  to  generate ; 
it  would  have  exposed  them  to  the  possibility  of  becoming  bankers  or  ex- 
change brokers.  It  has  been  argued  on  the  part  of  the  plaintiff,  that  the  in- 
tention of  the  legislature,  was  to  forbid  that  sort  of  trade  or  dealing  only, 
which  consists  of  buying  and  selling ;  because  the  penalty  must  be  taken  to 
be  co-extensive  with  the  ofience,  and  there  is  no  penalty  except  the  forfeiture 
of  the  goods  bought ;  but  there  is  nothing  inconsistent  or  unusual  in  an  Act 
attaching  a  penalty  of  the  forfeiture  of  goods,  where  there  are  no  goods  to  be 
forfeited,  simply  avoiding  the  contract.  All  usurious  contracts  are  avoided 
by  Statute;  but  there  is  no  penalty  except  upon  the  taking  of  unlawful 
interest ;  but  a  comparison  of  the  Statute  57  G,  3,  with  that  of  Hen,  8,  afiR>rds 
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a  fitroDg  inference  against  the  argument.  The  words  in  which  contracts  are  Exeheqner. 
in^de  voidy  appear  to  refer  more  especially  to  that  early  part  of  the  section,  Hall^ 
which  forbids  spiritual  persons  to  trade.  The  words  taken  from  the  Statute  ^  \ 
Hen,  8,  may  be  considered  as  a  parenthesis,  excluding  which,  the  clause  will 
run  thus,  **  That  no  spiritual  person  shall  by  himself,  or  by  any  other  for  him- 
self, or  for  his  use,  engage  in,  or  carry  on  any  trade  or  dealing  for  gain  or 
profit ;  and  that  every  bargain  and  contract  so  made  by  him,  or  by  any  for  his 
use  in  any  such  trade  or  dealing,  contrary  to  this  act,  shall  be  utterly  yoid, 
and  of  none  eflect."  The  words  in  the  latter  part  of  the  section,  such  trade 
or  dealing,  appear  to  refer  to  the  words  trade  or  dealing  in  the  early  part  of 
the  section.  In  that  part  of  the  section  which  is  copied  from  the  Statute  of 
Hen.  8,  although  the  word  deal  is  to  be  found,  the  word  trade  is  not.  The 
part  of  the  clause  which  is  copied  from  the  Statute  of  Hen.  8,  except  for  the 
purpose  of  forfeiting  the  things  bought  and  sold,  and  bought  with  intent  to 
sell,  might  have  been  omitted  altogether.  We  have  been  strongly  pressed 
with  the  inconveniences  that  may  result  from  this  construction  of  the  Statute. 
We  are  not  insensible  to  them,  but  the  only  proper  effect  of  that  argument 
is  to  make  the  Court  cautious  in  forming  its  judgment.  We  cannot  on  that 
account,  put  a  forced  construction  on  the  Act  of  Parliament. 


Barton  v.  Ranson. 

T^ELL  Y  shewed  cause  against  a  rule  obtained  by  ErU,  for  an  attachment  Where  an 

against  the  plaintiff,  for  non-payment  of  money,  in  pursuance  of  an  ^'^'^  of 'efer- 
award.     By  the  order  of  reference,  the  arbitrator  was  to  make  his  award  by  a  largement  of 
certain  day,  with  liberty  to  enlai^ge  the  time.     An  award  was  made,  reciting  made  a  rulelrf' 
that  the  time  had  been  duly  enlarged  ;  but  there  was  no  affidavit  of  that  fact.  Court,  it  can- 
It  was  submitted,  that  a  party  seeking  to  bring  another  into  contempt,  should  is  cauae 
shew  that  every  thing  had  been  done  which  was  requisite. — [Porifee,  B. — This  JSm  *n*t°for" 
point  was  decided  in  Davie  v.  Vaee  (a).]  non-perform- 

ance of  the 
award,  that 
ErUf  contrd. — Referred  to  the  rule  making  the  order  of  reference  and  en-  ^^^^  ^m  no 
largement  of  time,  a  rule  of  Court — [^Parke,  B. — Is  it  the  practice  to  make  the  time  was 

an  enlargement  of  time  a  rule  of  Court,  without  an  affidavit  that  it  was  duly  en-  duly  enlareed, 
1         i  m-€»        i«.i'i  i.1  •1,-^  hut  if,  in  fict, 

larged  7  if  such  affidavit  be  a  necessary  part  of  the  practice,  the  rule  of  Court  there  is  no  such 

will  be  good  evidence  of  that  fact.  The  case  of  Dickens  v.  Jarvie  (b),  is  pre-  ^^,'^15^ 

ci8ely  in  point]  » to  more  to 

set  aside  the 
rule  of  Court. 
Lord  Abtnger,  C.  B. — The  proper  course  would  be  to  enlarge  the  rule,  so 

as  to  afford  the  plaintiff  an  opportunity  of  moving  to  discharge  the  rule 

making  the  order  of  reference  a  rule  of  Court,  and  for  the  defendant  to  shew 

by  affidavit,  that  the  time  was  duly  enlarged. 

Parke,  B. — If  there  has  been  no  affidavit  of  the  due  enlargement  of  the 
time,  the  plaintiff  should  move  to  set  aside  the  rule  making  the  order  of  re- 
ference and  enlargement  of  time  a  rule  of  Court.     We  must  assume,  primd 

(a)  15  East,  97.  (*)  5  B.  &  C.  528. 
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"^JiSHT'  facie,  that  the  Court  is  correct  in  making  that  order  and  enlargement  of  time 

Barton  ^  ^^  ^^  Court 
Ramon.  ^^'^  accordingly. 


Simpson  v.  Nicholls. 

To  imiebitatu  TNDEBITA  TVS  asiumpsit,  for  goods  sold  and  delivered,  and  on  an  account 
^SSb^\d'9sid  stated.     Plea  as  to  18#.  6dl,  parcel,  Ac,  that  the  plaintiff  ought  not 

deliTered,  and  further  to  maintain  his  action,  because  the  said  sum  was  for  the  price  of  wine 

stated,  the  de-  &nd  bottles  sold  and  delivered  on  a  Sunday,  in  the  way  of  the  plaintiff's  trade 

e^MtofsTM.  *^^  business  of  a  wine  merchant;  and  that  the  promise  to  pay  for  the  same 

paicel,t]iet  tkey  was  made  on  that  day.  Replication — ^that  although  tha  goods  were  sold  at  the 

Siwrfciy^fai^o  ^^®'  ^^  ^°  ^^^  manner  stated  in  the  declaration,  yet  that  the  defendant  hath 

V^TF^^  kept  and  detained  the  same  without  offering  to  return  them,  whereby  he  be- 

Ld  business :  c&me  liable  to  pay  for  them  on  a  quantum  valebant.     There  was  another  plea 

^^h^*h  ■*  ^  *  certain  other  parcel  similar  to  the  foregoing,  to  which  a  like  replication 

the  goods  were  was  pleaded.  Special  demurrer  assigning  for  causes  that  the  replication  neither 

ti^,*andlD  traversed,  nor  confessed  and  avoided,  nor  shewed  a  fresh  promise,  and  thai 

the  manner  the  replication  was  a  departure. 

stated,  still,  ^  '^ 

that  the  de- 

and^detain^  ^^^*'*'  ™  Support  of  the  demurrer.     The  replication  \s  bad ;  the  proper 

the  same,  wiUi-  course  would  have  been  for  the  plaintiff  to  have  new  assigned  a  new  promise, 
Ktura^thmS,^^    instead  of  sUting  such  new  promise  in  his  replication.    The  case  of  WilHams 
whereby  he        y.  Paul  (a),  will,  doubtless,  be  relied  upon  at  the  other  side ;  it  is,  however, 
topaylfo^them  distinguishable  from  the  present.    In  that  case,  the  defendant  had  purchased 
^".i'^'!!?*      three  cows  and  a  heifer  on  a  Sunday,  to  be  paid  for  in  three  months.     He 
demurrer  to       alterwards  objected  to  pay  for  the  heifer,  allegmg  that  it  was  not  the  one  he 
it  washdd'**"*  *"^  chosen.     The  beast,  however,  remained  with  him,  and  some  time  after- 
bad,  on  the        wards,  upon  being  applied  to  for  the  price,  the  defendant  said  he  would  pay 
ouSht^to  have     ^^^^  ^he  time  agreed  on  was  up.  The  case  of  Read  v.  Rann  (b),  explains  the 
shown  a  new      proper  mode  of  proceeding  in  a  case  like  the  present,  and  the  legal  inferences 
Sw  the  iJ*^  from  which  a  new  promise  will  be  implied.  In  that  case.  Park,  J.  says,  "  The 
TOodsV  A***     custom  supposes  a  special  contract  between  the  parties,  and  if  that  is  not 
defendanu         satisfied,  no  claim  at  all  arises,  for  no  other  contract  can  be  implied.    In  some 
cases  a  special  contract  not  executed,  may  give  rise  to  a  claim  in  the  nature 
of  a  quantum  meruit,  ex,  gr,  when  a  contract  has  been  made  for  goods,  and 
goods  sent,  not  according  to  the  contract,  are  retained  by  the  party,  then  the 
claim  for  the  value  on  a  quantum  valebant  may  be  supported,  but  then  from 
the  circumstances  a  new  contract  may  be  implied.*'   This  shews  clearly,  that 
the  proper  course  for  the  plaintiff  would  have  been  a  new  assignment,  and 
that  the  present  replication  is  a  departure. 

Curson,  eontrd. — ^This  is  no  departure ;  there  is  nothing  in  the  replkation 
inconsistent  with  the  declaration. — [Parke,  B. — The  real  question  is,  whether 
your  replication  is  good  in  substance.] — Adverting  to  this  view  of  the  case, 
the  plaintiff  no  doubt  relies  on  miliame  v.  Paul, 

(a)  6  Bing.  653.  (b)  10  B.  &  C.  441.  | 
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Lord  AsfNGBR,  C.  B. — There  is  another  difficulty  in  the  pkintiiTs  case,  viz.,      ExOtequer. 
that  the  goods  might  have  been  consumed ;  he  ought  to  ^ew  the  defendant 
has  it  in  his  power  to  return  the  good& 

Parke,  B. — The  rephcation  ought  to  have  stated  the  legal  result  of  the 
facts,  and  not  the  facts  themselves ;  in  other  words,  the  replication  ought  to 
have  averred  that  he  retained  the  goods,  and  afterwards  promised  to  pay ;  no 
promise  is  shewn  subsequent  to  the  statement  of  the  amount.  Even  supposing 
thedeci»on  in  the  Common  Pieas  correct,  and  that  where  a  party  keeps  goods 
sold  under  an  illegal  contract,  a  new  promise  may  make  him  liable.  lu 
William*  v.  HtUl,  the  Court  proceeded  upon  evidence  of  an  express  promise 
afler  the  retainer,  and  for  want  of  it  here  Uie  replication  is  bad. 

Holland,  &  Gurnby,  B.'s,  concurring. 

Judgment  for  defendant. 


SUNBOLP  V,  AlFORD. 

^RESPASS.    Declaration  stated,  that  the  defendant  assaulted  the  plaintiff,  An  innkeever 

and  took  away  his  coat,  and  kept  and  detained  the  same,  and  converted  ^^of  myr* 

it  to  his  own  use.  vfi^dSt^" 

There  were  three  pleas,  the  third  of  which  was  demurred  to,  and  was  in  either  the 

substance  as  foUows,  viz :  That  the  defendant  was  an  innkeeper,  and  that  the  ^^^^^^l 

plaintifi*  and  some  others,  to  the  defendant  unknown,  entered  his  house  and  clothes  he  is 

took  refreshment  therein,  and  that  after  having  partaken  thereo£  the  defendant  ''«»"^' 
requested  the  plaintiff  to  pay,  and  on  his  refusal,  the  defendant  moliter  manuu 
imponUl,  and  took  his  coat  as  a  pledge  for  the  price  of  the  refreshment. 

Wcrdnoorth,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who 
called  upon  Humfrey  to  support  the  plea,  who  argued  that  the  plea  was  good 
on  the  authority  of  the  case  of  Newton  v.  Tring  (a),  where  Eyre^  J.,  says, 
"  Innkeepers  are  compellable  by  the  constable  to  lodge  strangers,  they  may 
detain  the  persons  of  their  guests  who  eat,  or  the  horse  which  eats  until  pay- 
ment.'' So  also  in  Baeon^t  Abridgment,  Tit.  Inn,  it  is  stated, "  that  innkeepers 
may  detain  the  person  of  the  guest ;  for  men  that  get  their  livelihood  by 
entertainment  of  others,  cannot  annex  such  disobliging  conditions,  that  they 
shall  retain  the  parties'  property  in  case  of  non-payment,  nor  make  so  dis- 
advantageous and  impudent  a  supposition,  that  they  shall  not  be  paid,  and 
therefore,  the  law  annexes  such  a  condition,  without  the  express  agreement  of 
the  parties.^'  The  case  in  Shower,  is  ah  express  authority,  that  the  landlord  of 
an  mn,  may  detain  the  person  of  his  guest  in  default  of  payment,  and  it  were 
unreasonable  if  the  law  did  not  give  him  such  a  power.    If  it  were  otherwise, 
it  would  be  impossible  for  an  innkeeper  to  enforce  his  claim.    In  the  case  of 
Ward  V.  Clerkey  Michaelmas  Term,  30  Geo,  3,  as  stated  in  the  9th  vol.  of 
WtntworUCe  Pleading,  page  362,  a  plea  similar  to  the  present,  was  held  good 
on  demurrer.     All  other  persons  may  at  their  option,  refuse  to  make  a  con- 
tract ;  an  innkeeper  is  bound  to  receive  and  supply  all  such  as  ofler,  and  for 
whom  he  has  accommodation.    There  is  a  well  known  case,  as  to  the  right  of 

(a)  1  Show.  269. 
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a  landlord  to  retain  a  horse  for  his  meat ;  now  the  landlord  is  eqoally  bound 
to  reoeire  a  man  as  a  horse,  and  the  principle  which  authorizes  the  detention 
of  the  one,  is  equally  applicable  to  the  other.  In  neither  case,  can  he  charge 
for  the  supply  until  it  is  consumed  ;  and  as  in  the  one  case,  he  can  retain  the 
horse,  so  in  the  other,  he  may  detain  the  person.  If  the  ground  relied  upon, 
as  impugning  the  right  to  detain  the  coat,  be  the  apprehension  of  its  leading 
to  a  breach  of  the  peace,  the  same  reason  will  equally  apply  to  the  detainer 
of  the  person. — [Parke,  B. — ^Would  he  have  a  right  to  take  all  his  clothes  ? 
This  query  will  test  the  principle,  the  intention  in  the  case  before  the  Court, 
is  not  to  detain  the  pUintiff*,  but  to  take  the  coat  as  a  payment.] — Suppose 
the  plaintiff  had  a  bundle  of  goods,  would  not  the  defendant  be  entitled  to 
take  them. — [Parke,  B. — If  laid  down  out  of  the  plaintiff^s  controul,  the  inn- 
keeper would  have  a  right  to  sieze  it  for  his  lien.] — If  he  put  it  down  beside 
him,  and  not  out  of  his  controul,  would  the  innkeeper  have  a  right  to  take  it  ? 
It  is  submitted  that  he  would;  the  fact  of  having  his  hand  upon  it,  would  not 
make  any  diflerence.  The  sum  of  the  argument  is ;  the  case  before  the 
Court,  presents  no  greater  difficulties  than  the  right  to  detain  the  person  ;  if 
the  Court,  however,  think  the  decision  as  to  the  latter  point  erroneous,  of 
course  the  plea  is  not  maintainable. 

Wordsworth,  contrd, — ^The  deckiration  of  Eyre,  J.,  in  Shower,  is  not  fol- 
k>wed  up  by  the  approbation  of  the  other  judges,  and  moreover,  it  was  not  neces- 
sary to  the  decision  of  the  case  then  before  the  Court,  and  Amounts  only  to  an 
obtier  dictum.  The  defendant  in  his  plea  admits,  that  this  is  a  debt,  and  it  is 
expressly  laid  down  in  the  Six  Carpenter's  case  {b),  that  a  person  going  into 
an  inn,  and  not  paying  for  his  wine,  is  not  a  tresspasser  ah  initio.  In  Jonee 
y.  Thurloe  (e),  it  was  determined,  that  an  innkeeper  had  a  right  to  detain  a 
horse  for  the  expenses  of  his  keep,  but  if  he  suffered  the  guest  to  take  away  the 
horse  without  payment,  then  he  waives  the  benefit  of  the  custom.  That 
case  shews,  that  a  lien  is  the  innkeeper's  remedy.  Here  the  Court  con- 
templated no  power  to  detain  the  person.  In  Thompson  v  Lacy  (d),  Mr. 
Justice  Bailey,  never  pretends  to  say,  that  there  is  a  remedy  against  the 
person.  His  Lordship,  says,  '*  I  think  the  defendant  is  under  the  obligations 
to  which  innkeepers  are  liable,  viz. :  that  is,  bound  to  receive  all  persons  who 
are  capable  of  paying  a  reasonable  compensation  for  the  accommodation 
provided,  and  that  he  is  liable  for  their  goods,  if  lost  or  stolen ;  and  on  the 
other  hand,  that  he  has  a  lien  on  the  goods  of  his  guests,  for  the  payment  of 
his  bill."  The  1 1  th  &  1 2th  Wm.  3,  c.  15,  s.  2,  enacto,  that  if  any  innkeeper. 
Sic,,  shall  sell  any  beer  in  a  vessel  not  stamped,  or,  if  in  giving  an  account  of 
the  reckoning,  such  innkeeper  shall  refuse  or  deny  to  give  the  particular 
number  of  quarts  or  pints  of  ale,  or  beer,  for  which  demand  is  made  in 
such  account,  it  shall  not  be  lawful  for  such  innkeeper  for  default  of  payment 
of  such  reckoning,  to  detain  any  goods  or  other  thing  belonging  to  the  person 
from  whom  such  reckoning  shaU  be  due.  It  would  be  inconsistent  in  the 
legislature,  to  take  away  by  express  words,  the  remedy  against  the  goods, 
if  they  still  allowed  the  remedy  against  the  person  to  remain :  the  inference 
therefore  is,  that  they  did  not  recognize  any  such  right.     Another  conse* 
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quenoe  of  such  a  privilege  in  a  landlord  would  be,  to  enable  him  oollaterally 
to  repeil  the  Statute  against  the  arrest  for  small  debts.  It  does  not  follow, 
even  from  a  right  to  detain  the  person,  that  he  would  have  a  right  to  retain 
the  coat.  Where  would  such  a  right  end  ?  would  he  not  by  necessary  con 
sequence  have  the  power  to  strip  the  person  naked.  Moreover,  the  coat  was 
in  use.  Now  in  Co.  LiU.  47,  a,  it  is  expressly  laid  down  as  to  a  distress^  that 
nothing  in  actual  use  can  be  distrained.  So  as  to  an  extent,  where  the  title 
of  the  Crown  is  paramount  it  is  laid  down  in  Com.  Dig.  tit.  Deti.  (G.  3), 
that  things  necessary  pro  victu  of  the  king^s  debtor  and  his  family,  shall  not 
be  seized.  Will  it  be  said,  that  wearing  apparel  is  less  necessary,  pro  viehi^ 
than  food.  It  may  be  argued,  that  there  are  cases  in  the  books  to  shew,  that 
the  wearing  apparel  of  persons  in  bed  may  be  seized ;  there  however,  it  is 
not  (as  here)  in  use.  So  also  of  clothes  sent  to  a  laundress.  Supposing  it 
even  true  to  this  extent,  that  there  was  a  right  of  lien  as  to  the  coat,  still 
the  detention  was  unlawful;  and  in  Griffith  v.  Ifyde  (e),  Lawrence,  J, f  says, 
a  lien  cannot  be  created  by  a  wrongful  act.  In  fVoif  v.  Summere  (/,)  it  is 
said,  that  although  the  master  of  a  ship  has  a  lien  on  his  passengers'  baggage 
for  the  passage  money,  he  has  none  upon  his  clothes.  In  a  case  in  the  King's 
Bench,  (not  reported)  where  there  was  a  plea,  justifying  an  assault  and 
detentkm  of  the  person  of  the  plaintiff  on  the  same  grounds,  as  those  justify- 
ing  the  seizure  of  the  coat  in  the  present  plea,  the  Court  held  the  plea  bad 
on  demurrer. 


lLXCH€tpUT. 


Lord  Abingbr,  C.  B. — I  should  be  sorry  to  want  any  authority  in  this 
case.  A  mere  dictum,  such  as  that  of  Eyre,  J.,  which  is  relied  upon  by  the 
defendant,  I  conceive,  to  be  of  no  authority.  As  to  WentwortKs  Pleading,  it 
is  exceedingly  inaccurate  and  ill-digested.  If  an  innkeeper  has  a  right  to 
detain  at  all,  he  has  such  right  until  he  is  paid,  and  in  some  cases,  that  would 
amount  to  a  detainer  for  life.  In  this  manner,  he  might  detain  for  that,  for 
which  he  could  not  by  law  imprison.  He  is  thus  a  judge  in  his  own  cause. 
As  to  a  lien,  it  is  an  exception  to  the  general  rule  of  law  in  &vour  of  certain 
trades;  and  it  is  always  coupled  with  the  possession  of  the  party  who  has 
a  right  to  detain.  He  has  no  right,  however,  to  take  clothes  in  wear.  In  the 
case  put  in  the  argument,  of  a  basket  or  bundle  in  the  debtor's  hand,  I  am  of 
opinion,  the  innkeeper  would  have  no  right  to  detain  it.  I  think,  it  would  be 
monstrous  to  give  any  person  the  power  to  imprison  for  life,  without  process 
of  law ;  without  process  to  shew  whether  the  money  was  due  or  not  I  say 
in  principle,  the  plea  is  utterly  bad.  In  case  of  a  distress,  the  law  excepts 
goods  in  use,  or  a  horse  which  a  man  is  riding ;  clothes  on  a  man's  back 
cannot  be  taken  under  a  fi.  fa. ;  for  these,  among  other  reasons,  I  am  of 
opinion,  the  plea  is  bad. 

Parks,  B. — ^I  also  agree,  that  the  plea  is  bad.  The  innkeeper,  being  by 
law,  bound  to  receive  guests,  has  a  lien  for  the  purpose  of  working  out  pay- 
ment.   In  Thompeon  v.  Lacy,  it  was  so  decided. 

It  is  admitted,  that  the  present  plea  i^nnot  be  supported,  without  also 
establishing  the  principle,  that  the  law  gives  a  right  of  lien  on  the  person. 
This  is  a  very  startling  preposition,  amounting  in  truth,  in  the  case  of  a  poor 


(e)Sel.N.P.8ed.l399. 
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man,  to  a  right  of  perpetual  imprisonmeiit ;  and  a  propoaitioD,  to  which  I 
should  not  be  inclined  to  assent,  without  an  express  authority.  The  case  in 
the  Kmg^i  Beneh,  referred  to,  overrules  the  dietum  of  Eyre,  J.,  as  to  the 
lien  against  the  person,  and  it  is  conceded,  that  unless  there  is  a  power 
to  that  extent,  the  plea  fails.  Even  if  there  were  a  power  to  such  an  extent, 
I  should  think  the  present  plea  not  maintainable.  There  would  be  nothing 
to  prevent  a  person,  having  authority  to  take  a  coat,  to  strip  off  all  the  clothes, 
and  this  in  the  case  of  a  female,  as  well  as  a  male  In  executions,  extents, 
and  distresses  generally,  the  law  does  not  allow  wearing  apparel  in  use  to  be 
taken;  I  think  it  absurd,  to  hold,  that  it  would  confer  such  a  privilege  in  the 
case  at  the  bar. 


BoLLAND,  B.-^!  am  of  the  same  opinion.  Without  going  over  the  ground 
which  has  been  already  traversed,  I  think  it  suflScient  to  say,  that  the  doctrine 
of  lien  cannot  apply  to  wearing  apparel  in  use ;  as  well  from  its  tendency  to 
lead  to  a  breach  of  the  peace  in  such  a  case,  as  also  by  reason  of  the  duress 
and  disgrace  it  would  entail  on  the  party  upon  whom  it  would  be  exercised. 


GuRNBY,  B. — Concurred. 


Judgment  for  the  plaintiff. 


GowER  V.  Elkins. 


Wben  a  tum- 
moDt  it  Uken 
out  to  lUy  pro- 
ceeding* on 
payment  of  a 
certain  sum 
and  coita,  tbe 
refusal  to  ac- 
cept that  turn, 
will  not  render 
the  plaintiff 
liable  to  the 
aubaequent 
costs.    Bat  if 
the  sum  ten- 
dered be  sller^ 
wards  paid  into 
Court  and  ae- 
oepted  by  the 
plaintiff  he 
wiU  be  liable 
to 


npHIS  was  an  action  for  work  and  labour,  goods  sold,  &c.  The  writ  issued 
the  1st  September,  indorsed  for  289/.  On  the  21  st  November  the  plain- 
tiff declared,  and  on  the  19th  December,  defendant  took  out  a  summcms  to 
stay  proceedings,  on  payment  of  150/.,  and  costs,  in  addition  to  28/.  8#.  5dL, 
the  amount  of  a  set  off.  The  summons  was  attended  before  BoUand,  B.,  when 
the  plaintiff  refused  to  accept  the  15(M1,  alleging  more  to  be  due,  and  the  sum- 
mons was  indorsed  accordingly ;  subsequently  the  defendant  pleaded  nan 
aseumpeit,  and  a  set  off,  but  did  not  pay  the  160/.  into  Court.  Application 
had  been  made  to  the  master  as  to  the  practice,  and  he  stated  that  ih^  refusal 
to  accept  the  150/.,  wouki  make  the  plaintiff  liable  fcvall  the  costs  subsequent 
to  the  offer. 

Rowe  moved  for  a  rule  to  shew  cause  why  the  defendant  should  not  pay 
mto  Court  the  150/.,  and  amend  his  pleas :  or  why,  in  default  thereof,  the 
plaintiff  should  not  be  free  from  his  liability  to  pay  costs. 

Parks,  B. — If  a  defendant  is  once  ready  to  pay  a  given  sum,  and  the 
plaintiff  refuses  to  receive  it,  alleging  more  to  be  due,  and  afterwards  the  de- 
fendant pays  that  sum  into  Court,  and  the  plaintiff  takes  it  out,  that  is  prima 
facte  evidence  of  oppressive  conduct,  and  of  an  endeavour  to  make  costs, 
and  unless  some  explanation  be  given,  the  Court  will  order  the  defendant  to 
be  excused  from  the  intermediate  costs,  and  make  the  plaintiff  pay  the  de- 
fendant's costs  incurred  since  the  offer.  The  opinion  of  the  master  has  arisen 
from  a  misapprehension  of  an  order  made  in  some  cases,  viz.,  that  unless  the 
plaintiff  recovers  a  certain  sum  which  he  has  already  refused,  he  must  pay 
cosU.    In  the  present  case  there  is  no  occasion  to  grant  a  rule. 

Rale  refused. 
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Lb  WIS  V.  Alcock.  ^^^Sj2«' 

^ASE.     The  declaration  stated  the  recovery  of  a  judgment  against  one  In  an  action 

Gamperiz,  that  thereupon  a  tesiatum  fieri  facias  issued  and  was  XJnff  fo/„ot 
delivered  to  the  defendant,  who  was  then  sheriff  of  Surrey  to  execute;  it  lepring under 
then  alleged,  that  although  there  were  then  and  afterwards,  and  before  the  pUi^ot  guUty, 
return  of  the  said  writ,  divers  goods  and  chattels  of  the  said  Gompertz  within  ?^!^^^*  '^« 
the  bailiwick  of  the  defendant,  as  such  sheriff,  whereof  the  defendant  could  the  writ,  the 
and  might,  and  ought  to  have  levied  the  monies  indorsed  on  the  writ,  whereof  ^  tbe7heriff 
the  defendant  had  notice,  and  although  a  reasonable  time  for  tlie  defendant  to  that  there  were 
have  made  the  levies,  and  before  he  made  the  return  to  the  writ  had  elapsed ;  baiUwkk^and 
yet  the  defendant  not  regarding  his  duty  as  such  sheriff,  did  not  nor  would  **>*^  '**®i?^ 
withm  such  reasonable  time  levy  the  said  monies  or  any  part  thereof,  but  notice  of 
therein  wholly  failed  and  made  default,  and  afterwards,  to  wit,  on  &c.,  falsely  ^-^  '^^^^  ^°fT 
returned  upon  the  said  writ,  that  Gompertz  had  not  any  goods  or  chattels  in  able  under  that 
his  bailiwick,  whereof  he  might  cause  to  be  levied  the  damages  aforesaid.  5id*evy^^ih* 
The  defendant  pleaded  not  guilty.  in  •  reasonable 

At  the  trial  before  LiUledale,  J.,  at  the  last  assizes  for  the  county  of  blTdid^not 
Surrey,  evidence  was  tendered  on  the  part  of  the  defendant,  to  show  that  ^^^  i^^I± 
Gompertz  had  not  any  goods  within  the  defendant's  bailiwick.    This  evidence 
was  objected  to  by  the  plaintiff,  on  the  ground  that  it  was  not  admissible 
under  the  plea  of  not  guilty.     The  learned  judge  received  the  evidence,  and 
a  verdict  was  found  for  the  defendant. 

Channellt  having  obtained  a  rule  to  enter  a  verdict  for  the  plaintiff,  or  for  a 
new  trial. 

Thesiyer,  Dawling,  and  Turner,  shewed  cause,  and  endeavoured  to  dis- 
tinguish the  present  case  from  Wright  v.  Lainson  (a).  Here  the  fact  of 
there  being  goods  in  the  defendant's  bailiwick,  was  not  here  matter  of  induce- 
ment or  a  fact,  separately  and  independently  alleged  in  it,  bui  it  is  involved 
io  the  breach  of  duty,  and  therefore  in  issue  under  the  plea  of  not  guilty. 
Id  actions  for  an  escape,  the  plea  of  not  guilty  operates  as  a  denial  of  the 
neglect  or  default  of  the  sheriff  or  his  officers,  but  not  of  the  debt,  judgment, 
or  preliminary  proceedings.  There  would  be  no  breach  of  duty,  unless 
Gompertz  had  goods  in  the  defendant's  bailiwick. 

Parks,  B. — The  inducement  points  the  duty  of  the  sheriff  to  the  par- 
ticular thing  upon  which  the  complaint  arises.  In  Wright  v.  Lainson,  the 
duty  was  alleged  to  be,  to  pay  over  the  money  levied,  and  the  breach  was, 
that  he  did  not  so  pay  it  over.  Here  the  duty  pointed  out  by  the  induce- 
ment, is  to  levy  within  a  reasonable  time,  and  the  breach  is,  that  he  did  not  so 
levy.  There  is  then  a  further  allegation,  that  he  returned  nulla  bona,  which 
is  a  wrongful  act,  if  the  fact  be  true,  as  stated  in  the  inducement,  that  there 
were  goods  of  Gompertz  8  within  his  bailwick.  But  that  fact  must  be  taken 
to  be  true,  inasmuch  as  it  is  not  denied.  The  plea  by  not  denying,  admits 
the  judgment,  the  writ,  the  delivery  of  it  to  the  defendant  as  sheriff,  that 

(a)  6  Dowl.  P.  C.  146;  S.  C.  2  M.  &  W.  739. 
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there  were  goods  in  his  bailwick,  and  that  the  defendant  had  notice  of  it  The 
only  propositions  available  to  the  defendant  under  his  plea ;  are,  first,  that  he 
did  levy  within  a  reasonable  time,  and  secondly,  that  he  did  not  make  the 
return  alleged.  As  to  the  illustration  of  the  rule  given  in  an  action  for  an 
escape,  we  had  to  consider  it  in  the  case  of  WrigKi  t.  LamBfrnt  and  there  is 
no  doubt  that  the  operation  of  the  plea  in  this  instance  is  incompletely  stated. 
It  operates  as  an  admission,  not  only  of  the  preliminary  proceedings,  but  of 
all  the  tacts  stated  in  the  inducement.  The  rule  must  be  absolute  for  a  new 
trial,  the  defendant  to  be  at  liberty  to  amend  his  plea. 

Alderson,  B. — ^The  plea  of  not  guilty,  puts  that  fact  in  issue  which  ift 
wrongful,  if  the  facts  stated  in  the  mducement  be  true.  Now  the  induoement 
states  as  a  fact,  that  there  were  goods  of  Gompertz  in  defendant's  bailiwick, 
and  that  fact  not  being  denied  by  the  plea,  is  admitted  to  be  true.  Then  it 
is  alleged  that  the  defendant  returned  nulla  bona,  that  action,  therefore,  be- 
comes a  wrongful  act,  by  force  of  what  is  admitted  in  the  inducement,  and  it 
is  the  wrongful  act  put  in  issue  by  the  plea  of  not  guilty.  The  word,  falsely, 
denotes  a  conclusion  of  law,  if  the  facts  stated  in  the  inducement  be  true, 
but  it  is  not  a  separate  and  traversable  allegation.  As  for  the  breach  of  duty 
in  not  levying,  th^  defendant  seeks  to  excuse  himself,  and  improperly  obtains 
a  verdict  by  proof  of  a  fact,  the  contrary  of  which  is  admitted  by  him  on  the 
record. 

Rule  absolute  for  a  new  trial,  the  defendant 
to  be  at  liberty  to  amend  hit  plea. 


Where  on  re* 
ferenceof  an 
attornejr'B  bill 
to  Uxation,  the 
parties  agree  to 
waive  the  de- 
livery of  a 
signed  bill 
pnm&Jiuie, 
they  waive  the 
operation  of 
the  2  Geo.  2, 
C.23. 


Gbrrard  V.  Arnold. 

FN  this  case  the  usual  order  was  made  for  the  taxation  of  an  attorney's  bill ; 
more  than  one-sixth  having  been  taken  off  on  taxation,  the  attorney  was 
ordered  to  pay  the  costs. 

Erie  moved  (or  a  rule  to  shew  cause  why  the  order  that  the  attorney 
should  pay  the  costs  should  not  be  discharged,  on  the  ground  that  no  signed 
bill  had  been  delivered.  The  Court  had  no  power  to  order  an  attorney's  bill 
to  be  taxed,  independent  of  2  Geo.  2,  c.  23,  Doe,  d.  Palmer  v.  Roe  (a),  and 
the  mere  act  of  taxation  is  no  consent  by  the  party  to  waive  it,  Howard  v. 
Groom  (b).  An  unsigned  bill  referred  to  the  master,  is  a  mere  reference 
to  him. 

PeUredorff  shewed  cause  upon  an  affidavit,  that  it  was  agreed  that  a 
signed  bill  should  be  dispensed  with. 

Parkb,  B.— The  question  is,  whether  by  waiving  the  delivery  of  a  signed 
bill,  you  do  not  waive  the  operation  of  the  Statute  so  far  as  it  gives  an  autho- 
rity to  order  the  attorney  to  pay  the  cost3.  Your  affidavit  ought  to  shew 
that  it  was  the  intention  that  all  the  provisions  of  the  Statute  should  be 
adopted,  if  they  intended  to  waive  the  SU^tute  frtma  /ocm,  they  waived  all 

its  consequences. 

Per  Curiam.    The  rule  must  be  absolute. 


(a)  4  Dowl.  P.  C.  95u 


(*)  4  Dowl.  P,  C.  21. 
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FaRWIQ  v.  CoCKERTON.  •    S»hequgr. 

ff    F.  RICHARDS  moved  to  rescind  an  order  of  Parke,  B.,  for  amend-  A  ▼arianoe  be- 
ing the  record  in  this  case,  and  to  set  aside  the  verdict  and  subsequent  ^^^Sil  wr^f 
proceedings.    It  was  a  writ  of  trial  before  the  Secondary  in  London,  and  ^&l  »>x  ^ 
upon  the  cause  being  called  on,  and  before  the  jury  were  sworn,  the  defendant  uy  time.^ 
objected  that  there  was  a  variance  between  the  issue  and  the  record,  inas- 
orach  as  the  latter  omitted  the  date  of  the  writ  of  summons.    The  plaintifi 
inaisted  upon  proceeding  with  the  trial,  and  obtained  a  verdict,  the  defendant 
conducting  his  case  under  protest.    On  an  application  being  subsequently 
made  to  Parke,  B.,  he  ordered  that  the  record  should  be  amended  by  insertr 
ing  the  date  of  the  writ  of  summons. — [Parke,  B. — I  made  the  order  for  the 
amendment  on  the  authmtyof  Cox  v.  Pointer,  in  the   New  Term  Re- 
ports (a).] — ^An  incorrect  statement  of  the  date  of  the  writ  of  summons  in  the 
writ  of  trial,  has  been  held  a  sufficient  ground  for  setting  aside  the  verdict, 

Wight  T.  Perrere  (6).  So  an  omission  to  transcribe  into  the  issue  the  dates 
of  the  pleadings,  was  held  to  constitute  a  variance,  of  which  the  defendant  was 
entitled  to  avail  himself  after  trial,  and  after  the  roll  was  made  up,  although 
the  date  appeared  upon  the  roll,  Wwihingion  v.  Wigley  (c). 

Parkb,  B. — The  only  question  is,  whether  there  is  not  a  power  to  amend 
under  the  proviso  in  the  rule.  It  states  ''  that  issues,  judgments,  and  other 
proceedings  in  actions,  commenced  by  process,  under  2  WilL  4,  a  39,  shall  be 
in  the  several  forms  in  the  schedule  hereunto  annexed,  or  to  the  like  effect, 
mutaiie  mutandis :  provided,  that  in  case  of  non-compliance,  the  Court  or  a 
judge  may  give  leave  to  amend."  Under  this  proviso^  it  appeared  to  me  that 
1  might  order  an  amendment  at  any  time. 

Rule  refused  (d). 


(a)  1  W.  W.  &  D.  228.  (d)  See  Bliseet  v.  Perrant,  C. 

a)  5Dowl.  P.  C.  463.  H.  T.,  1838. 

?e)5Dowl.P.  C.209. 


Edmunds  v.  Keats. 

J3ARSTX}Wapponed  the  justification  of  bail.    The  objection  was,  that  the  Bail  must 

bail  had  sworn  that  they  were  worth  property  to  the  amount  of  100/.  IJ7eTorth*he*^ 

**  over  and  above  all  their  just  debts,"  instead  of  "  over  and  above  what  will  neceesary 

pay  all  their  just  debU,'*  as  required  by  1  Reg.  Gen.,  H.  T.,  2  W.  4,  s.  SS?^^ 

19  (a).    He  referred  to  MiUer'e  Bail  (h).  unttpay  .U 

^  ^  ^  their  just 

debU.'*' 
Thomaej  in  support  of  the  bail,  relied  on  the  previous  rule  of  H.  T.,  I  W. 

4^  and  cited  Himfe  Bail  (c). 

Parkb,  B.— The  terms  of  tho  latter  rule  must  be  complied  with,  and  con- 
sequently the  affidavit  is  insufficient. 

(a)  1  Dowl.  P.  C.  185l  (c)  4  Dowl.  P.  C.  274 

\b)  5  Dowl.  P.  C.  603. 
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£^9««r.    '  M'KlNTOSH  V.  TrOTTER. 

Trorer  will  not    HflRO  FER  for  certain  goods,  chattels,  and  eflects.     Plea,  first,  not  guilty  ; 

^leforiixtuiM.  seeoMUy^  a  justification  under  a /a/ of  bankruptcy  against  the  plaintiff. 

At  the  trial  before  CoUman,  J.,  at  the  last  Assizes  for  Liverpool,  it  appeared 
that  the  plaintiff  was  tenant  of  the  premises,  on  which  the  property  had  been 
seized.  The  sale  consisted  of  two  lots,  the  first  comprising  goods  and  chattels, 
and  the  second,  fixtures,  good  will,  licence,  Sec  l^he  plaintiff  abandoned  his 
claim  for  the  good  will  and  licence,  but  claimed  to  recover  55/.  for  the  fixtures. 
The  petitioning  creditor's  debt  not  being  proved,  a  verdict  was  found  for  the 
plaintiff  for  79/.  St.  Sd,,  the  value  of  the  goods,  chattels,  and  fixtures. 

A  rule  having  been  obtained  by  Cowling  to  reduce  the  verdict  to  24/.  Ss.  8<f  ., 
the  value  of  the  goods  and  chattels,  on  the  ground,  that  the  fixtures  could 
Jiot  be  recovered  in  this  action. 

Creeswell,  Wightman,  and  Addison  shewed  cause. — The  plaintiff  having 
power  to  remove  the  fixtures  at  the  time  they  were  seized,  may  maintain 
either  trespass  or  trover  for  them.  In  Pitt  v.  Shew  (a),  the  plaintiff  recovered 
the  value  of  fixtures,  in  trespass  for  taking  ''goods,  chattels,  and  efiects/' 
In  that  case  trover  might  have  been  maintained,  for  the  wrongful  detention 
and  conversion.  Fixtures  cannot  be  recovered  under  a  count  for  goods  sold^ 
Lee  V.  Risdon  (6),  Nutt  v.  Butler  (c).  It  must  be  admitted,  that  a  tenant 
cannot  maintain  trover  for  fixtures  left  by  him  after  the  expiration  of  his  term  ; 
but  the  case  is  different  when  he  is  in  possession.  In  Colegrave  v.  Dioe  Santos 
{if),  Abbott,  C.  J.,  thought  the  plaintiff  might  recover  in  trover  for  fixtures. — 
[Parke,  B. — ^That  was  merely  the  first  impression  at  Nisi  Prius,  It  after- 
wards became  unnecessary  to  decide  that  point  in  banco.] — ^In  Lawton  v* 
Salmon,  reported  in  a  note  to  Fitzherbert  v.  Shaw  (e),  it  was  never  objected 
that  trover  would  not  lie  for  fixtures.  If  these  fixtures  were  removable  by 
the  plaintiff,  they  must  be  considered  as  personal  chattels,  Davis  v.  Jones  (/). 
In  a  case  cited  in  Lawton  v.  Lawton  (g),  Comgns,  C.  B.,  thought  trover  would 
lie  to  recover  the  value  of  a  cider-mill  affixed  to  the  freehold. — [Parke,  B. — 
The  question  as  to  whether  trover  could  be  maintained,  does  not  appear  to 
have  been  raised.] — After  treating  this  property  as  the  goods  and  chattels  of 
the  bankrupt,  it  is  not  competent  for  the  defendant  to  turn  round  and  say, 
they  are  fixtures. 

Parke,  B. — ^I  am  of  opinion  the  rule  must  be  absolute.  This  question 
was  much  considered  by  my  brother  Alderson  and  myself  in  Minshedi  v. 
lAoyd  (A) ;  it  was  there  contended  by  Mr.  Cresswell,  that  fixtures  were  not 
goods  and  chattels  at  all,  and  could  not  be  recover  in  an  action  of  trover,  I 
see  no  reason  to  doubt  that  the  Court  came  to  a  correct  decision  in  that  case. 
The  Court  then  decided,  that  the  principle  of  law  is  quicquid  solo  plantatur 

a)  4  B.  &  A.  206.  (e)  1  H.  B.  258  . 

(A)  2  Marsh,  495.  (/)  2  B.  &  A.  165. 

(c)  5  E«p.  176.  (g)  3  Atk.  13. 

((Q  2  B.  &  C.  76.  (I)  2  M.  &  W.  4o0. 
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9olo  eedil.    The  right  of  the  tenant  is  to  remove  while  he  is  in    ossessioo^  Sxehe^ker. 

and  soooDYert  the  fixtures  into  personal  chattels  M'Kintosh 

BoLLAND  and  Gurnby,  B.'s.  concurred.  hoitib. 

Rule  absolute  to  reduce  damages. 


Parker,  Executrix  v.  Sbrle. 

npmS  was  an  action  to  recover  the  amount  of  an  attorney's  bill,  the  defend-  In  an  action  on 

ant  pleaded,  first,  turn  euntmpni;  secondly,  that  the  work  was  done  by  bUl*^^?'' 

an  unqualified  person,  in  the  name  of  the  attorney;  thirdly,  payment;  and  pleaof  aetoff,. 

lastly,  set  off.     The  cause  came  on  for  trial  before  Lord  Denman,  and  was  ing^rtly 

partially  heard,  when  counsel  consented  to  a  verdict  for  the  plaintiff  upon  the  ^«»"'»J*  ^•^ 
«        .  •,•!•,         -        1  >.  It      «.  ^  /     referred  to  the 

two  first  issues,  the  bill  to  be  referred  for  taxation,  and  the  Master  to  enter  Master,  who 
into  the  whole  account.  The  Master  allowed  the  plaintiff's  claim,  amounting  IJ,"  ^i^hole 
to  122/. ;  and,  also  the  defendant's  set-off  to  the  amount  of  119/.  10«.,  leaving  account.  The 
a  balance  in  favour  of  the  plaintiff  of  2/.  12«.  Upon  this  the  Master  refused  ^baianf^'due 
to  tax  the  costs  upon  the  higher  scale,  and  a  summons  for  that  purpose  was  ^iS^^^^^ 
taken  out  before  Lord  Denman,  who  thought  he  had  no  power  to  interfere,     luui,  that  thia 

waa  a  aum 
"  recovered  " 
V.  Lee  now  made  a  similar  motion.  The  learned  judge  has  power  to  certify  within  the 

at  any  time,  that  this  was  a  proper  cause  to  be  tried  in  the  superior  Courts.  taxing^fSBcwt, 

In  the  "  directions  to  taxing  officers,  the  words  tried  before  a  judge  in  one  of  »n<^  ^nat  the 

the  superior  Courts,  or  judge  of  Assize,"  do  not  mean  that  the  judge  is  to  not  entitled  to 

hear  the  whole  cause,  but  that  the  cause  is  "  brought  on  for  trial,"  Nokes  v.  fS'^er^ie*** 

Fraz^r  (a),  Broggref\,  Hawke  (Jbi),  without  aoar- 


tificate. 


Parks,  B. — ^There  is  no  doubt  the  Chief  Justice  has  power  to  certify,  and 
without  his  certificate  we  cannot  grant  your  application.  This  Court  decided 
last  term,  in  the  case  of  Wallen  v.  Smith  (c),  that  where  a  case  was  referred 
to  an  arbitrator,  who  awarded  a  sum  less  than  20/. ;  that  was  a  sum  f«oo- 
vered^  within  the  meaning  of  the  directions  to  taxing  officers. 

(fl)  3  Dowl.  P.  C.  339.  (c)  6  Dowl.  P.  C.  103. 

(6)  6  Dowl.  P.  C.  67. 


HOLDERNESS  V.  BaRKWITH. 

JPJRLE  moved  for  a  rule  nisi  to  rescind  an  order  of  Gvmey,  B.,  ^  for  the  if  in  t  ahort 

taxation  of  the  costs  of  the  plaintiff's  attorney,  and  that  in  case  of  less  ^^^m^^*^' 

than  one  sixth  being  taken  off,  the  plaintiff  should  pay  the  costs  of  the  taxa«  m^Ee  a  charge, 

tton."  The  writ  was  indorsed  for  50^  debt,  and  3/.  costs,  upon  taxation,  9#.  2d.  ^Zh^h  h?  U  * 

was  taken  off,  and  the  Master  allowed  2/.  10«.  10c/.  not  entitled, 

the  court  will 
not  allow  him 
the  ooata  of 

uiation,  though  le«  than  one  lizth  he  taken  off. 
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HoLDemNifS 

V, 

BAEKWITH. 


Plaii  shewed  cause.— It  is  admitted  by  the  taiation,  that  the  attorney  \% 
entitled  to  2/.  I0«.  lOd,,  and  yet  this  rale  is  to  giTe  the  plaintiff  the  costa  of 
the  taxation. — [Parke,  B.—If  one  sixth  is  taken  off.  the  attorney  is  to  pay 
the  costs,  but  not  vice  versa,] — Costs  are  of  a  fluctuating  nature,  and  an  at- 
torney cannot  calcuUte  exactly  to  how  much  he  is  entitled.— [ParJb,  B. — In 
short  cases  of  this  kind,  an  attorney  ought  not  to  put  down  one  shilling  more 
than  he  is  entitled  to.] — He  must  indorse  upon  the  writ  the  probable  amount 
of  costs,  and  it  is  difficult  for  him  to  tell  what  the  Master  will  allow.— ^PorAe, 
B. — ^The  only  costs  that  are  fluctuating,  are  the  costs  of  service.] 


The  Ck>urt  then  examined  the  bill,  by  which  it  appeared  the  3«.  M.  charged 
for  a  letter,  had  been  strack  out,  because  it  was  not  written,  and  thwe  was 
another  item  of  2«.,  to  which  the  attorney  bad  no  claim  whatever. 

Gurnet,  B. — If  these  facts  had  been  before  me,  I  should  not  have  made 
the  order. 

Parks,  B. — If  one  shilling  too  much  were  mifulfy  charged,  I  think  the 
attorney  ought  not  to  have  the  costs. 

Aldbrson,  B. — But  if  the  charge  was  made  through  mistake  or  inadvert* 
ence,  it  is  another  matter. 

Parks,  B. — ^A  different  rule  may  be  applied  where  there  is  a  long  bill 
from  the  case  of  a  short  one,  where  the  attorney  must  know  how  much  he  is 
entitled  to  charge.    The  rule  must  be  absolute. 

Rule  absolute  (a). 


(a)  See  Barker  v.  fFilU,  2  C.  &  M. 
415 ;  MilU  V.  Revett,  I  Adol.  &  E. 


856 ;  Elwcod  v.  Pearee,  8  Bing.  S3 ;  S. 
C.  1  M.  &  Scott,  159. 


PURNELL  V.  YOUNO. 


TotTMpwtfor  n^RESPASS  for  breaking  and  entering  a  stable,  and  taking  away  a  horse 

e^ring^^afn-  ^^^  assaulting  the  plaintiff  Pleas,  first;  not  guilty,  secondly,  that  the 

tiflr'Bitabie,and  gaid  Stable  was  not  the  stable  of  the  plaintiff;  thirdly ,  as  to  the  breaking  and 

defenSant""*'  entering  the  stable,  leave  and  licence ;  fourthly,  as  to  taking  the  horse,  that 

^u1*?*^hat  th  "'  '^^  ^^^  ^^®  plaintiff's  horse;  y^A/y,  as  to  the  assault,  son  assault  de- 

stable  wfts  not  mesne, 

Indfllre  Md'  The  cause  was  tried  before   Patteson,  J.,  at  the  Monmouth  Summer 

licence.  Aver-  Assizes,  1836,  when  a  verdict  was  found  for  the  plaintiff,  with  one  farthing 

diet  havinff 

been  found  for 

the  plaintiff 

with  one  far- 

thinff  damaget, 

the  Judge  cexw 

tified  under 

the  43  EHi.  c. 

Sv-Ht^that 

the  plaintiff  was 

entitled  to  full 

coats,  notwith- 

ttaading  the  Judge's  eertificate. 


damages,  on  the  four  first  issues,  and  for  the  defendant  on  the  last.    The 
learned  Judge  certified  to  deprive  the  plaintiff  of  costs  under  the  43  £Yt«.c.  6. 
A  rule  nisi  having  been  obtained,  by  R,  V.  Richards,  for  the  Master  to 
tax  the  plaintiff  his  costs,  notwithstanding  the  Judge's  certificate. ' 

AfauSe  showed  cause. — ^The  questbn  turns  upon  the  construction  of  the 


"thi 


a)  The    Statute    of   Sliz.    enactg,  Charles,  enaeti,  <*  tlifft  in  all  actions  of 

lat  if  upon  any  aetion  personal,  to  trttvpan,  araault,  and  battery,  and  other 

be  brought  in  any  of   her  Majesty*!  personal  actions,  wherein  the  judge  at 

Courts  at  fFettmintter,  not  being  for  the  trial  of  the  cause,  shall  not  find  and 

Of^  UUe  or  interesi  of  lands,  nor  con-  certify  under  his  hand  at  the  back  of 

eeming  the  freehold  or  inheritance  of  the  record,  that  an  assault  and  battery 

any  lands,  nor  for  any  battery,  it  shall  was  sufficiently  proved  by  the  plaintiff 

appear  to  the  judges  of  the  same  Court,  against  the  defendant,  or  that  tie  free* 

and  so  signified  or  set  down  by  the  hold  or  title  of  the  land  mentioned  in 

justices,  before  whom  the  same  shall  be  the  plaintiff  *s  declaration  was  chiefly  in 

tried,  that  the  debt  or  damages  to  be  question,  the  plaintiff  in  such  action,  in 

recorered  therein  in  the  same  Court,  case  the  jury  shall  find  the  damages  to 

shall  not  amount  to  the  sum  of  forty  be  under  the  value  of  forty  shillings, 

•hillings  or  above,  that  in  every  such  shall  not  recover  or  obtain  more  costs 

case,  the  judges  and   justices  before  of  suit  than  the  damages  so  found  shall 

whom  any  such  action  shall  be  pursued,  amount  unto/' 
shall  not  award  for  costs  to  the  party  (6)  2  Doug.  779. 

plaintiff,  anv  greater  or  more  costs  than  (c)  Barnes,  339. 

the  sum  of  tlie  debt  or  damages  so  (d)  2  Levintz,  234. 

recovftred  shall  amount  unto,  but  less  (e)  4  Dowl.  P.  C.  621. 

ac  their  discretion.*'     The  Statute  of 
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48  EKt.  c  6,  8.  2,  and  the  22  ft  23  Car.  t,  e.  9,  s.  136  (a).  So  &r  back  as 
the  caae  of  CUffgv.  Molynewf  (6),  there  appears  to  have  been  a  diflSeultj  in 
the  conatruction  of  the  latter  act,  and  Lord  Mansfield,  in  delivering  judgment, 
8aj8»  "  there  is  a  pu2zle  and  perpiexity  in  the  cases  on  this  part  of  the 
statute,  and  a  jumble  in  the  reports." — [Parke,  B. — ^Here  the  plea  of  leave 
and  licence  takes  tbe  case  out  of  the  Statute  of  Charles  ;  there  are  numerous 
cases  to  that  eflect,  and  we  feel  bound  by  them ;  so  long  as  I  have  been  in 
the  profession,  that  point  has  been  considered  as  settled.] — Those  cases  pro- 
ceeded upon  the  ground,  that  where  an  interest  in  land  could  not  by  any 
possibility  come  in  question,  the  Statute  was  inapplicable,  but  the  early  dcH 
dSNNis  which  put  that  cottstmction  upon  the  Statute,  took  place  before  the 
4  Ami,  c.  16,  whkh  allows  several  matters  to  be  pleaded,  and  therefore,  at 
that  time,  under  the  plea  of  leave  and  licence,  the  freehold  could  not  come  in 
question,  as  no  other  matters  could  have  been  pleaded.  The  4  Aim,  c.  16, 
by  allowing  sevetal  matters  to  be  pleaded,  has  altogether  altered  the  law. 
Suppose  the  case  of  a  double  plea,  that  defendant  was  not  guilty,  and  that 
plaintiff  was  not  possessed  of  the  stable,  and  that  such  plea  was  not  de* 
murred  to,  it  would  be  the  same  in  eflect  as  the  two  pleas  of  not  guilty,  and 
not  possessed.  Formerly,  not  guilty  and  a  justification,  were  not  allowed  to 
be  (beaded  together,  Bamett  v.  Oreaves  (c).  One  of  the  earliest  decisions  on 
the  statute  of  Charles  is  the  case  of  Asser  v.  Finch  (d),  which  was  trespass 
for  entering  a  close,  the  defendant  justified  for  a  way  there,  and  the  plaintiff 
teplied  extra  viam  and  issue  thereupon,  and  the  plaintiff  obtained  a  verdict,  and 
whether  the  plaintiff  should  have  full  costs,  or  no  more  costs  than  damages 
was  the  question,  for  it  was  said,  no  title  came  in  question  upon  the  trial, 
for  the  way  is  admitted,  and  the  issue  is  now,  only  whether  he  was  guilty 
extra  viam,  Sed  per  curitxm,  the  plaintiff  shall  have  full  costs,  for  first, 
there  was  a  title  to  the  way  in  questimi  upon  record,  and  so  the  case  is  out 
of  the  intent  of  the  Statute;  secondly  upon  this  issue  extra  viam,  a  title  to 
the  way  is  in  question  of  what  extent  the  way  is. — \Parhe,  B. — Is  there  not  a 
case  as  to  the  construction  of  the  Statute  of  Charles,  since  the  4  Ann  ?] 
From  the  judgment  of  Coleridge  J.,  in  Smith  v.  Edwards  (e),  it  must  be 
assumed,  that  the  plea  of  not  guilty,  is  now  a  special  plea.    In  an  action  of 
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assumpsit  or  debt,  where  the  subject  matter  of  the  action  is  an  interest  in 
land,  if  that  appeared  upon  the  record,  the  Judge  would  not  certify,  but  if  it 
did  not  appear,  he  must  certify  to  deprive  the  plaintiff  of  costs.  The  Sutute  of 
Eliz.  looks  to  the  subject  matter  of  the  action,  and  not  the  form  ofit.  In  Wfigkt 
V.  Nultatt  (/).     Lord  Tenterdm  says,  "the  Statute  in  question,  (43  Eliz. 
c.  6),  ought  to  receive  a  liberal  construction,  so  as  to  prevent  the  bringing  of  ac- 
tions in  the  superbr  Courts  for  small  sums ;  where  less  that  40#.  is  recovered 
the  plaintiff  cannot  possibly  derive  any  benefit  from  a  suit  in  a  superior  Court, 
and  such  actions  can  only  be   brought  for  the  benefit  of  the  professiooai 
persons  employed  to  conduct  them."     Where  in  an  action  of  trespass,  quare 
elau8um  f regit,  an  issue  was  raised  on  a  plea  of  licence,  and  a  verdict  found 
for  the  plaintiff  with  \d.  damages,  it  was  held  that  the  Judge  might  certify 
under  the  43  Eliz,,  Howard  v.  Chezhyre  (g).   In  an  action  on  the  case  for  in- 
jury done  to  the  plaintiff's  right  of  common,  by  digging  turfs,  there  the 
judge  may  certify  under  the  43  Eliz,  c.  6,  for  the  interest  or  title  of  the 
land  does  not  necessarily  come  in  question,  Edmonzon  t.  Edmonzon  (A). — 
[Parke,  B. — ^The  difficulty  under  the  Statute  of  Eliz.  is,  that  upon  this  is^ue, 
the  title  must  necessarily  come  in  question,  it  appears  from  the  case  of  PeddeU 
V.  Kiddle  (t ),  that  where  there  was  a  special  plea  of  justification  the  plaintiff 
was  entitled  to  full  costs,  though  the  damages  were  under  40«.] — Wiffen  v. 
Kinkard  (j\  shews  that  the  issue  may  be  taken  distributively ;  there  the 
judge  certified  with  respect  to  the  imprisonment  under  the  43  Eliz,  and  re- 
fused to  certify  under  the  22  and  23  Car.  2,  to  give  the  plaintiff  full  costs 
for  the  assault  and  battery :   so  where  in  an  action  for  assault  and  battery 
there  was  a  separate  count  for  false  imprisonment,  and  the  judge  certified 
under  the  43  Eliz.,  the  Court  refused  to  tax  the  plaintiff's  costs,  Briggz  v. 
Bowgin  {k).     The  rule  is,  that  wherever  the  freehold  necessarily  comes  in 
question,  there  the  judge  cannot  certify,  Littlewood  v.  Wilkinzon  (/).    Wright 
y.  Piggin  (m)  will  perhaps  be  cited  on  the  other  side;  that  was  an  action  of 
trespass  quare  clauzum  fregit  with  a  count  de  boniz  ttzportatiz,  the  defendant 
pleaded  the  general  issue,  and  accord,  and  satisfaction.     The  question  at  the 
trial  was  whether  a  term  of  years  had  expired,  and  the  jury  having  found  a 
verdict  for  less  than  40z.,  it  was  held  the  plaintiff  was  entitled  to  full  costs. 
Other  authorities  are  collected  in  1  Saund.  300,  n.  f.    In  Durmage  v.  Kern- 
ble  (ft),  which  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintifi^s  dwelling-house,  the  defendant  pleaded  not  guilty,  and  an  entry  to 
make  a  distress  for  rent  arrear,  a  verdict  was  found  for  the  plaintifi)  with 
one  farthing  damages,  and  for  the  defendant  on  the  second,  and  it  was  held, 
that  the  plaintiff  was  not  entitled  to  costs  without  a  certificate.     In  that  case 
the  freehold  might  have  come  in  question.     The  plea  of  licence  brings  the 
case  within  the  Statute  of  Eliz, 


R.  F.  Richardz,  eontrd. — The  question  is,  whether  the  Court  can  distribute 
the  pleading  between  the  two  Statutes.  If  the  plea  of  licence  alone  had  been 
pleaded,  that  would  have  taken  the  case  out  of  the  operatk)n  of  the  Statute 


ki 


.(/)  10  B.  &  C.  499. 
(g)  1  Ld.  Kenyon,  245. 
(A)  8  East,  294 
(t)  7  T.  R.  65a 
0')2N,Rcp.471. 


(k)  2  Bing.  333. 
(0  9  Price,  314. 
(m)  Y.  &  T.  544. 
(«)  3  Bing.  N.  C.  538, 
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of  Charles,  "  A  plea  that  the  plaintiff  was  not  poesessed,*"  must  have  the 
same  effect  as  a  plea  of  liberum  tenementutn.  This  question  was  considered 
in  LitUewood  v.  Wilkinson  (o)»  which  was  an  action  for  digging  a  ditch,  and 
cutting  down  a  tree  with  a  count  on  an  euporiaviL  The  defendant  pleaded 
not  guiltjr»  and  libtrum  tepiementum.  The  question  at  the  trial  was,  whether 
the  tree  which  had  been  cut  down,  grew  upon  the  plaintiff's  or  defendant's 
ground.  The  plaintiff  having  obtained  a  verdict  for  less  than  40^.,  it  was 
held  that  he  was  entitled  to  full  costs,  for  although  the  title  to  the  freehold 
did  not  in  act  come  in  question,  it  might  on  the  record  so  framed.  In  fVi^ 
V.  Kinkard  (p),  there  does  not  appear  to  have  been  a  distribution  of  the 
pleas  between  the  two  Statutes,  for  it  would  seem  the  general  issue  alone  was 
pleaded;  Smith  v.  Edwards  (g),  is  no  authority,  that  the  pleas  may  be  taken 
distributively. 

Cur.  adv.  mft. 

Parks,  B. — ^Now  delivered  the  judgment  of  the  Court.  This  was  a  motion 
to  tax  the  plaintiff's  costs,  notwithstanding  the  judge's  certificate  under  the 
43  Eliz.  c.  6.  We  have  taken  time  to  consider  the  case,  and  are  of  opinion, 
that  the  rule  ought  to  be  made  absolute.  It  was  an  action  for  breaking  and 
entering  a  stable,  and  taking  away  a  horse  and  assaulting  the  plaintiff.  There 
were  several  pleas,  viz. :  not  guilty,  that  the  stable  was  not  the  stable  of  the 
plaintiff)  and  leave,  and  licence,  as  to  the  breaking  and  entering ;  fourthfy, 
as  to  taking  the  horse,  that  it  was  not  the  plaintiff's ;  fifthltf,  to  the  assault, 
ton  assault  demesne.  The  issues,  on  the  four  first  pleas,  were  found  for 
the  plaintiff,  and  that  on  the  last  for  the  defendant,  and  the  learned  judge 
certified  to  deprive  the  plaintiff  of  costs.  We  are  of  opinion,  that  if  there 
had  been  nothing  but  the  general  issue  and  licence  pleaded,  and  the  case 
had  occurred  before  the  new  rules,  the  learned  judge  might  have  so  certified, 
unless  it  appeared  in  evidence  upon  the  general  issue  on  the  trial,  that  the 
title  had  come  in  question,  which  might  have  been  the  case  on  that  plea,  (in- 
dependently of  any  statutory  provision,)  because  it  was  a  denial  that  the  de- 
fendant had  trespassed  on  the  plaintiff  ^s  close,  and  put  in  issue  the  fact 
that  it  was  his  close,  was  well  as  the  fact,  that  the  defendant  had  entered  it. 
Of  that  title,  possession  would  be  primi  facie  evidence  against  all,  and  it 
would  constitute  a  good  title  against  a  wrong  doer,  who,  though  the  plaintiff 
had  the  actual  possession,  might  have  shewn  that  he  (the  defendant)  was 
lawfully  entitled.  The  plea  of  not  guilty,  however,  did  not  necessarily 
raise  a  question  of  title,  for  the  defendant  might  not  really  have  contested  it, 
and  had  no  other  mode  of  disputing  the  fact  of  the  trespass  than  by  plead- 
ing not  guilty.  The  real  nature  of  the  question  on  the  trial  would,  therefore, 
goyem  the  certificate  as  it  did  in  Wright  v.  Piggin,  where  the  point  in  dis- 
pute was,  whether  a  term  had  ended  or  not.  But  the  plea  denying  the  close 
to  be  the  phxintiff^s  since  the  new  rules,  is  a  denial  of  the  plaintiff's  title  to 
the  close,  to  the  same  extent  that  he  would  have  been  obliged  to  prove  it  un- 
der the  general  issue,  that  as  it  is  a  denial  of  the  possession,  if  defendant  is 
a  irron^  doer,  if  otherwise,  of  a  right  to  the  possession,  but  in  either  sup- 


s 


•)  9  PriM,  314.  (o)  4  Dowl.  P.  C.  fl21. 

)  2  N.  Rep.  47L 


26 


TERM  REPORTS  in  T8K  EXCHEQUER. 


POftMXLL 
YOUNO. 


position  it  is  necesaoriljr  a  denial  of  title,  for  eyen  in  the  former  case,  potaes- 
sion  it  title  against  a  wrong  doer,  and  therefore  the  plea  raises  a  question  of 
title  in  the  action,  and  prerents  the  judge  from  certifying.  It  was  oontended 
npon  the  part  of  the  defendant,  that  the  22  &  23  Cktr.  2.  s.  136  spphes, 
and  that  the  plaintiff  is  not  entitled  to  more  oosts  than  damages,  without  a 
judge's  certificate,  for  on  these  pleadings,  the  freehold  or  title  might  hsTo 
come  in  issue,  «ther  on  the  plea  of  not  guilty,  (as  it  might  by  1 1  Cr«9.  2, 
e.  19,  8.  21,)  on  the  plea  that  the  stable  was  not  the  plaintiff's  and  it  was 
said,  he  ought  not  to  have  full  costs,  unless  the  pleadings  on  the  whoU 
record  precluded  the  possibility  of  the  title  coming  in  question,  and  that  most 
of  the  cases  in  which  it  had  been  held,  that  a  special  plea  of  licence  which 
shews  that  the  title  could  not  come  in  question,  have  arisen  before  4  Ann,  c. 
15,  and  therefore  do  not  apply  to  cases  in  which  seyeral  pleas  are  jrfeade^ 
and  if  the  matter  were  res  integral  it  would  seem  not  unreasonable  so  to  hold, 
but  the  weight  of  authorities  is  very  great,  in  many  cases  since  the  Statute  of 
AnHf  wherever  there  is  a  special  plea  (which  exdudes  all  qnestioos  of 
title)  found  against  the  defendant,  the  pbintiff  is  entitled  to  fuU  costs,  that 
it  is  impossible  now  to  decide  otherwise.  In  Peddell  v.  Kiddie,  the  ques* 
tion  was  considered  as  finally  concluded,  and  Lord  Kenyan^  said  it  would  be 
dangerous  to  allow  any  innovations  to  be  made  on  a  point  so  iboroog^ily 
settled.  We  think  the  rule  ought  to  be  absolute.  In  future,  defendaola 
wiU  be  cautious  in  frivobus  actions,  how  they  put  in  issiie  the  plaintiflTa 
title. 

Rule  abaolute. 


Bridge  v.  Grand  Junction  Railway  Company. 


In  an  action 
for  negligent 
management 
of  a  train  of 
railway  car- 
riagea,  the 
defendant 
pleaded  that 
the  action  aioae 
aa  well  from 
the  negligence 
of  the  peraona 
who  had  the 
management  of 
the  train  in 
which  the  plain- 
tiff was,  aa 
from  the  negli- 
ffence  of  the 
defendant : — 
Held,  that  the 
plea  waa  bad 
m  subatance 
aa  well  aa  fonn. 


^HE  declaration  stated  that  before,  and  at  the  time  of  the  comnoitting  of 
the  grievance,  &c.,  to  wit,  &c.,  the  plaintiff  was  a  passenger  in,  and 
by  a  certain  carriage,  forming  part  of  a  certain  train  of  railway  carriages, 
then  being  on  a  journey,  on  and  by  a  certain  railway,  to  wit,  a  railway  com- 
monly called  the  Liverpooi  and  Manchester  railway,  and  the  said  company 
was  also  possessed  of  a  certain  other  train  of  railway  carriages,  then  also 
journeying  on,  and  by  the  said  railway  under  the  care  and  management  of 
certain  servants  of  the  said  company,  nevertheless,  the  said  company,  by 
their  said  servants,  carelessly,  negligently,  and  improperly  behaved,  and  con- 
ducted themselves  in  or  about  the  management,  controul,  and  direction  of  the 
said  train,  of  the  said  company,  that  the  same,  by  and  through  the  default,  care- 
lessness, negligence,  unskilfulness,  and  improper  conduct  of  the  said  servants 
of  the  said  company  then  to  wit,  on  the  day  and  year  aforesaid,  with  great  force 
and  violence  ran  upon,  and  against  the  said  train  of  carriages,  in  one  whereof 
the  plaintiff  then  was  being  carried  as  aforesaid,  and  struck  against  the  same, 
by  means  whereof  the  said  last-mentioned  train  was  then  very  much  injured,  &c. 
The  defendants  pleaded,  secondly^  that  before,  and  at  the  time  of  committing 
the  said  grievance,  in  the  said  declaration  alleged,  the  said  train  of  carriages, 
in  one  whereof  the  plaintiff  was  a  passenger,  did  not  belong  to  the  defend- 
ants, nor  was  the  same  under  the  care  and  management  of  the  defendants, 
or  of  the  servants  of  the  defendants,  but  under  the  care  and  managbmet\t  of 
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other  persona.  And  the  defendants  further  say,  that  before,  and  at  the  time 
when,  &c.  in  the  declaration  mentioned,  the  said  train  of  railway  carriages 
of  the  said  defendants  were  lawfully  proceeding  on  the  said  railway  and  that 
the  persons  who  had  the  management,  controul,  and  direction  of  the  said  train 
of  carriages,  in  one  whereof  the  said  plaintiff  was  then  beii^  carried,  carelessly, 
n^lgently,  and  improperly  behared,  and  conducted  themseWes  in  and 
about  the  management,  controul,  and  direction  of  the  last  mentioned  train  of 
carriages,  and  that  in  part  by,  and  through  the  default,  carelessness,  or  negli- 
gence,  unddlfulness,  or  improper  conduct  of  the  last-mentioned  persons,  as 
well  as  in  part  by,  and  through  the  default,  carelessness,  and  negligence,  un- 
skilfuiness,  and  improper  conduct  by  or  on  the  part  of  the  servants  of  the 
defendants  in  and  about  the  management,  controul,  and  direction  of  the  said 
train,  and  the  said  defendants,  that  the  said  train  of  carriages,  of  the  said  de- 
fendants, ran  upon,  and  against  the  said  train  of  carriages,  in  one  whereof 
the  plaintiff  then  was  being  carried,  and  struck  against  the  same,  and  oo- 
caaioned  the  damage,  wounds,  laceratioas,  bruises,  and  injuries  in  the  said 
declaratk>n  mentioned,  and  this  the  defendants  are  ready  to  verify,  &c. 

Spedai  demurrer,  assigning  for  cause,  that  the  same  amount  to  the  plea 
of  not  guflty,  otherwise  the  g<^neral  issue,  and  is  argumentative,  and  that  the 
allegations  therein,  are  respectively  averments  of  evidence,  and  not  of  facts, 
and  that,  and  the  same  consists  of  matter  of  law  and  not  of  matters  of  (act,  on 
which  any  apt  or  material  issue  can  be  taken,  and  contains  divers  annecessary 
and  Buperfluons  matters,  and  that  the  same  concludes  with  a  rerification,  and 
not  to  the  country,  and  is  in  other  respects  bad,  multifarious,  defective,  &c. 

Cowlinffy  in  support  of  the  demurrer. 

Nefrihf  in  support  of  the  plea,  was  called  upon  by  the  Court,  and  con- 
toided  that  the  plea  was  good  in  substance  and  in  form.  The  plea  in  sub- 
stance, states  that  the  persons  having  charge  of  the  train  in  which  the  plain- 
tiff was,  were  guilty  of  negligence.  It  is  established  in  the  case  of  collisions 
of  ships,  carriages,  &c.,  that  negligence  or  imprudence  on  the  part  of  the 
plaintiff  is  a  good  answer  to  an  action.  In  Vennal  v.  Gardner  (a),  it  was 
held,  that  neither  party  can  recover,  when  both  are  in  the  wrong.  The  same 
principle  will  be  found  in  Piuckweli  v.  Wilson  {6),  Laxfard  t.  Large  (c), 
Fanderplank  y.  MiUer  (d) 

These  cases  shew  that  the  plea  is  good  in  point  of  substance.  Next  as  to 
the  (brm.  Fir  at,  the  plea  is  good  as  a  confession  and  avoidance ;  it  confesses 
a  prima  facie  negligence,  and  avoids  it  by  shewing  negligence  on  the  part  of 
the  plaintiff.  The  plea  of  not  guilty,  only  puts  in  issue  the  collision,  and 
not  the  negligence. — [Lord  Abinger,  C.  B. — It  puts  in  issue  the  negligence ; 
tlie  wrongful  act  charged  in  the  declaration  is  the  negligence,  and  that  will  be 
denied  under  not  guilty.] — The  plea  is  still  supportable  on  another  ground. 
Although  the  fact  might  have  been  given  in  evidence  on  not  guilty,  still  as 
they  raise  a  question  of  law  for  the  Cotu:t,  the  plea  is  not  bad  on  demurrer 
There  is  this  distinction  in  the  books,  viz :  If  the  facts  stated  in  a  plea 
amount  to  a  denial,  and  raise  no  question  of  law  for  the  Court,  the  plea  is 
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demurrable;  if  they  raise  a  qaestion  of  law,  it  is  not  demurrable.  In 
Birch  V.  Wiiaon  («),  which  was  an  action  for  the  disturbance  of  a  right  of 
common,  it  was  pleaded,  that  A.  being  seized  of  such  lands,  with  all  coniicoa 
and  emoluments  to  the  premises  belonging,  or  therewith  used,  conveyed  them 
to  the  defendant,  and  that  the  tenants  and  occupiers  of  such  lands,  &c.,  have 
used  to  have  common  therein  viriute  cujus,  he  luiving  right,  did  put  his  cattle 
in  to  take  common  there,  and  that  there  was  sufficient  common  for  the  plaintiff 
and  himself;  and  this  plea  was  held  good,  although  it  amounted  to  the 
general  issue. — [Lord  Abtnger,  C.  B. — In  the  case  you  have  just  cited,  there 
was  clearly  a  matter  of  law ;  there  is  none  however  in  the  present  case.]— It 
is  a  matter  of  law,  whether  this  plea  is  an  answer  to  the  action. — [Lord 
Abtnger,  C.  B. — So  it  is  a  matter  of  law,  whether  the  eldest  son  is  heir  of  his 
father.] — In  Chambers  v.  Taylor  (/),  which  was  a  case  in  the  nature  of  « 
conspiracy,  for  falsely  and  maliciously  procuring  the  defendant  to  be  indicted 
at  the  sessions,  the  defendant  pleaded  that  he  was  possessed  of  the  goods  men- 
tioned in  the  indictment,  that  they  were  stolen  from  him  by  persons  un- 
known, whereupon  he  made  search  for  them  and  found  them  in  the  plaintiff's 
house.  So  in  Payne  v.  Rochester  (y),  it  was  held,  that  the  probable  cause 
may  be  specially  pleaded  to  an  action  for  a  malicious  prosecution. — [Lord 
Abtnger, — There  was  matter  of  law  as  to  the  probable  cause.] — In  Newton  v. 
Creswick  (A),  the  plaintiff  declared  that  the  defendant  exhibited  a  petitiou 
against  him,  before  the  King  in  counsel,  by  reason  whereof,  he  was  com- 
pelled to  appear  at  a  great  expense,  and  that  he  was  afterwards  discharged 
of  the  matter  alleged  against  him,  which  was  the  erecting  of  cottages  in  Ring^ 
wood  Chase,  in  the  county  of  Gloucester  ;  the  defendants  pleaded  that  the 
case  was  injured  by  the  erecting  the  said  cottages,  by  the  digging  of  pits,  and 
by  the  making  of  a  warren.  Now  here  the  matter  of  law  is,  whether  the  neg- 
ligence of  the  person  having  charge  of  the  carriage  in  which  the  plaintiff  was, 
is  not  an  answer  to  the  action. — [Parke,  B. — I  doubt  whether  your  plea  is 
not  bad  in  substance :  if  the  plaintiff  had  negligently  put  his  carriage  in  a 
wrong  place,  and  the  defendants  had  run  against  it,  being  able  to  avoid  it  by 
using  ordinary  care,  that  cannot  be  called  plaintiff's  negligence.  In  Butter- 
field  V.  Forrester  (t).  Lord  EUenborough  states  the  rule  to  be,  that  although 
there  may  have  been  ne^igence  on  the  part  of  the  plaintiff,  yet,  unless  he 
might  by  the  exercise  of  ordinary  care  have  avoided  the  consequences  of  the 
defendants  negligence,  he  is  entitled  to  recover ;  if  by  ordinary  care  he  might 
have  avoided  them,  he  is  the  author  of  his  own  wrong. 


Lord  Abingbr,  C.  B. — I  think  the  plea  is  bad  in  substance* 

Parke,  B. — I  also  think  the  plea  bad  in  substance,  for  the  reason  I  have 
already  given ;  I  think  the  rule  is  laid  down  with  perfect  correctness  in  the 
case  I  have  already  referred  to. 

Judgment  for  plaintiC 


(e)  2  Mod.  275. 
(/)  Cro.  Eliz.  900, 
\g)  Cro.  Eli*.  871. 


(A)  3  Mod.  165. 
(i)  11  East,  60 
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HODQSON   V.  DOWELU  Ez^^qtm. 

fyS  the  12th  of  December,  the  defendant  was  arrested  for  50/.,  by  order      The  defeod- 
of  Gumey,  B.,  upon  an  affidavit,  made  by  the  plaintiff's  attorney,  b3iT"an*ill*** 
which  stated,  that  the  said  William  DaweU  did,  on  or  about  the  26th  day  of  tion  on  the  cue 
November  last,  commence  pulling  down,  taking  down  and  destroying ;  and  of  wMte|^pon 
irom  thence  hath  proceeded  in  pulling  down  and  taking  down  and  destroy-'  ^  *^^^^^ 
ing  the  front  and  back  parts,  and  the  roof  and  tiling,  and  many  other  parts  of  attoinej,  **  that 
the  said  shop,  house  and  premises ;  and  hath  committed  great  waste  and  ^J^^^Ji^ 
destruction  to  those  premises ;  already  amounting,  as  thie  deponent  hoe  been  day  commeno- 
wformed,  and  believee,  to  63^   1I«.,  at  the  least;  and  the  said   William  dowii,t2fing 
DoweH  hath  carried  away  the  materials  and  things  arising  therefrom,  and  ap-  ^o^^f  u>d 

propriated  the  same  to  his  own  use.  from'tre^e^" 

hath  proceeded 
in  pulling 

On  the  13th  of  December,  application  was  made  to  Parke,  B.,  at  chambers,  down,  and 

to  rescind  the  order  of  Gtimey,  B^  and  to  discharge  the  defendant  out  of  llS'^tiojdug, 

cusUm^,  on  entering  a  common  appearance,  on  the  ground  of  the  insufficiency  ^e  front  and 

of  the  affidavit.    It  was  objected  that  the  affidavit  should  have  been  made  by  roof  ^dtiUng,* 

a  surveyor,  or  some  person  competent  to  judge  of  the  amount  of  the  damage,  **'•»  *?tted**^ 

and  not  by  the  plaintiff's  attorney ;  and  also  that  the  amount  of  damages  great  waste 

ought  to  have  been  positively  sworn  to.     The  learned  judge  having  refused  Jo  Uiow^pre^**" 

to  interfere,  miaea,  already 

amounting,  as 

Hvrletone,  on  the  13th  of  January,  made  a  similar  application  in  Court,  JS'^fJ'A^ 
and  obtained  a  rule,  against  which  to  If,  632.  Uc. 


/.  L.  Adolphus  shewed  cause  upon  an  affidavit,  that  the  defendant  had 
applied  for  particulars  of  the  damage,  and  had  demanded  a  declaration.  The 
rule  of  H.  T.  2  Wm,  4  (s.  33,)  provides  that  <'  no  application  to  set  aside 
process  or  proceedings  for  irregularity  shall  be  allowed,  unless  made  within  a 
reasonable  time,  nor  if  the  party  applying  has  taken  a  fresh  step  after  know- 
ledge of  the  irregularity."  Here  the  defendant,  by  taking  a  step  in  the  cause, 
has  waived  the  alleged  irregularity. — [Aldereon,  B. — The  step  taken  by  the 
defendant  is  collateral  to  the  question  arising  on  this  motion.  The  defend- 
ant does  not  seek  to  set  aside  any  proceeding,  but  only  that  he  shall  try  the 
cause  out  of  prison,  instead  of  in  prison.  Wherever  the  setting  aside  pro- 
ceedings would  set  aside  a  step  which  the  party  has  himself  taken,  it  is 
reasonable  that  that  should  preclude  him.] — [Parke,  B. — The  demand  of  a 
declaration  is  to  quicken  the  plaintiff^s  proceedings.  Have  you  any  autho* 
rity  that  it  is  a  waiver  ?] — In  Powell  v.  Fisher  {a),  the  taking  a  step  is 
explained  to  mean  doing  any  thing  to  recognize  previous  proceedings  as 
valid. — [Lord  Abinger,  C.  B. — ^I  have  always  understood  the  practice  to  be  in 
favour  of  persons  in  prison.] — [Parke,  B. — I  should  be  very  reluctant  to  say, 
that  asking  for  particulars,  is  taking  such  a  step  in  the  cause  as  would  pre- 
cede a  defendant  from  objecting  to  the  affidavit  to  hold  to  bail.  The  defend- 
ant being  in  prison,  may  want  to  know  what  the  plaintiff  is  going  for] 

(a)  Q.  B,  not  yet  reported. 


—Held,  aui&- 
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^s^JSiT'  Secondly,  the  affidavit  is  Bofficient.    Where  the  damages  are  unliquidated, 

it  is  impossible  to  swear  to  the  extent  of  the  damage,  except  by  information 
and  belief.  A  more  positive  statement  is  not  required  where,  from  the  nature 
of  the  question,  the  party  could  only  have  a  ground  of  belief,  and  could  not 
make  a  direct  assertion,  Hobeon  v.  CamheU  (Jb).  Perjury  might  be  as- 
.  signed  on  this  affidavit,  if  the  defendant  had  no  reason  to  believe  that  such 
was  the  amount  of  damage.  If  a  surveyor  had  sworn  to  the  amoimt,  he 
could  only  have  spoken  to  the  best  of  his  knowledge  and  belief.-^ [Par>«,  B. 
-—It  has  been  decided,  that  the  12th  Geo,  I,  c.  29,  applies  only  to  arrests 
made  by  plaintiff  himself,  and  not  to  those  made  under  a  judge's  order  (e). 

KeUy  and  Hurlstone,  eontrd. — ^First,  the  obtaining  particulars  of  the  da- 
mage, is  not  such  a  step  as  to  preclude  the  plaintiff  from  objecting  to  the 
affidavit  It  is  entirely  collateral  to  the  subject  of  this  application,  and  the 
demand  of  a  declaration  in  no  respect  places  the  plaintiff  in  a  different  situa- 
tion. Secondly,  the  affidavit  is  defective.  Although  the  12th  Geo.  1,  c.  29, 
may  not  be  binding  on  the  judges,  yet  they  have  made  it  the  guide  of  their 
discretion,  and  have  refused  to  make  orders  of  this  kind,  unless  satisfied  that 
damage  was  done  to  an  arrestable  amount.  Where  from  the  nature  #f  the 
case  (as  in  cases  of  aggravated  assault,)  no  specific  damages  can  be  sworn 
to,  the  judge  Ibrms  his  own  opinion  as  to  the  amount  of  damage  a  jury  would 
probably  give ;  but  here  the  damage  might  have  been  clearly  ascertained,  and 
positively  sworn  to.  The  only  cases  in  which  a  party  is  permitted  to  swear 
to  the  best  of  his  knowledge  and  belief,  are  those  of  executors  and  adminis* 
trators,  or  the  assignees  of  a  bankrupt  {d).  Here  the  affidavit  is  made  by 
the  attorney  of  the  plaintiff,  and  from  any  thing  that  appears,  he  may  never 
have  seen  the  premises.  This  statement  would  not  form  even  9Lprimd/ae£e 
case  for  a  jury. 

Lord  Abingbr,  C.  B. — ^The  question  is,  whether  enough  is  stated  in  this 
affidavit  to  justify  the  learned  judge  in  holding  the  defendant  to  bail  for  50/. 
The  judges  are  to  exercise  their  own  discretion  on  such  appUcations,  and 
looking  at  the  whole  affidavit,  form  their  own  judgment  as  to  the  amount  of 
damage.  In  the  present  case  there  is  no  difficulty  in  forming  a  probable  con- 
jecture as  to  the  amount  of  the  injury.  The  declaration  states,  "  that  the 
defendant,  on  the  26th  of  November,  commenced  pulling  down,  taking  down 
and  destroying,  and  from  thenoe  hath  proceeded  in  pulling  down  and  taking 
down,  and  destroying  the  front  and  back  parts,  and  the  roof  and  tiling,  and 
many  other  parts  of  the  said  shop  and  premises."  It  appears  to  me  that  the 
affidavit  sufficiently  shews  the  damage  has  been  done  to  the  premises;  and 
deponent  states,  he  believes  it  to  amount  to  63/.  1 U.  The  adding  that  he  is 
informed  and  believes,  does  not  alter  the  estimate.  A  surveyor  could  have 
said  no  more ;  it  is  only  a  matter  of  opinion  on  inspection  of  the  premises. 

Parkb,  B.— I  am  of  the  same  opinion. 

Aldbrson,  B. — ^I  think  the  principle  of  the  case  of  executors  and  ass^ 

SI  H.  Bl.  249.  (d)  1  Tidd,  182. 

Omeal^  v.  NeweU,  8  Eait,364. 
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governs   this.     The  deponent  has  given  as  much  information  as  he      BsAsqt^. 
ooald  reasonably  be  expected  to  give.  Hoooson 

V, 

GuRKiY,  B.-*^ncurTed  Dowiu.. 

Rule  discharged  with  costs. 

Partridqe  V.  SooTT  and  another. 

^HIS  was  an  action  of  trespass  on  the  case,  and  on  the  trial  before  AUef"  A  pcnon  who 

ton,  B.  at  the  Summer  Assizes  for  SUxffardthire,  in  1 834,  the  jury  found  J^J  St  w 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  on  the  folbwing  of  his  own 

Und,  which 
C^se.  liu  been  pre- 

The  declaration  contained  three  counts.    The  first  stated,  that  the  rever-  ^^^^^^^'^ 
sioii  of  certain  messuages,  dwelling  houses,  out-houses,  yards,  gardens,  and  right  *totu]>^ 
dosesi  with  the  appurtenances,  belonging  to  the  plaintiff;  the  defendants,  on  S^iJhWt" 
tbe  1st  day  of  January y  1830,  and  on  divers  other  days  and  times,  &c.,  so  land,  unless  a 
vrroogfiiUy,  carelessly,  negligently,  and  improperly,  and  without  supporting  GStSlivbe* 
or  propping  up  the  same,  worked  certain  mines  near  to  the  said  premises,  and  ^^'^l^V. 
dug  for,  got,  and  removed  the  mines,  minerals,  and  other  produce  of  the  said  that  such  gram 
mines,  to  the  support  of  which  said  mines  and  minerals  for  his  said  premises,.  Sl^rf  untS'*" 
the  plaintiff  was  entitled,  and  which  he  of  right  ought  to  have  had,  and  that  after  a  lapse 
by  reason  thereof,  and  by  and  through  the  carelessness  and  improper  con-  tirat^rMn 
duct  of  the  defendants,  the  foundations  of  the  plaintiff *s  said  premises  were  ^rom  the  time 
thereby  greatly  weakened  and  injured,  and  the  ground  on  which  the  same  the  aciyoining 
stood,  swagged  and  gave  way,  and  the  walls,  foundations,  roofs,  ceilings,  joists,  Jj.°had°the* 
doors,  and  windows  of  the  buildings  on  the  plaintiff's  said  premises,  and  the  means  of 
earth  and  soil  of  the  said  premises  were  shaken,  displaced,  rent  asunder,  dfr-  thlTnl'h^* 
■Mged,  and  spoiled,  and  sunk  and  fell ;  and  the  said  buildings  were  in  danger  ^*^*^  ^^^ 
of  foiling  down,  and  the  said  premises  were  thereby  unfit  for  habitation  or 
Qse^  or  cultivation  respectively,  and  that  the  plaintiff  had  been  put  to  great 
expense  in  repairing  and  endeavouring  to  repair  the  same,  &c. 

The  second  count  referred  to  a  certain  other  messuage,  house,  yard*  garden, 
cfeee,  and  premises  in  the  occupation  of  the  plaintifl^  and  was  in  all  other 
respects  similar  to  the  first  count.  The  third  count  was  in  trover  for  certain 
goods  and  chattels;  to  wit^  earthy  soil,  rubbish,  &c. 

To  this  declaration  the  defendants  pleaded  separately,  but  the  same  pleas; 
that  is  Co  say,  they  pleaded,  Firit^  to  the  whole  declaration,  the  general  issue 
of  not  guilty. 

Seearndfyf  as  to  the  working  without  supporting,  or  propping  up  the  mines 
m  the  first  count  mentioned  near  to  the  messuages,  dwelling-houses,  and 
out-houses  of  the  plaintiff,  in  that  count  mentioned,  that  the  plaintiff  was  not 
entitled  to,  nor  ought  he  of  right  to  have  had  the  support  of  the  mines  for 
his  said  messuages,  dwelling-houses,  and  out-houses  in  the  first  count  men- 
tioned, nor  any,  nor  either  of  them,  nor  any  part  thereof,  &c. 

7%tVdfy,  a  similar  plea  as  to  working  without  propping  up  the  mines  m  the 
said  first  count  mentioned  near  to  the  yards,  gardens,  closes,  &c.,  in  that 
count  menticmed 
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Bxchequr.  Fourthly,  a  similar  plea  as  to  working  without  supporting  the  earth,  soil, 

ironstone,  coals,  and  materials  near  to  the  messuage,  dwelling-house,  and 
out^houses  in  the  second  count  mentioned. 

Fifthly,  a  similar  plea  as  to  the  working  without  supporting  the  earth, 
soil,  ironstone,  coal,  and  materials  near  to  the  yard,  garden,  close,  and  pre- 
mises, in  tlie  said  second  count  mentioned,  and  sixthly,  and  lastly,  to  the 
count  in  trover,  that  the  plamtiff  was  not  possessed  of,  as  his  own  property, 
the  said  goods  and  chattels  in  that  count  mentioned. 

The  replication  took  the  issue  tendered  in  the  above  mentioned  pleas. 

The  jury  found  that  the  plaintiff  was  possessed  of  a  certain  dwelling- 
house  and  premises  partly  erected  upon  excavated  land,  within  four  years 
before  the  injury  complained  of,  being  the  house  and  premises  to  which  the 
second  count  of  the  declaration  referred,  and  of  other  houses,  land,  and 
premises,  the  buildings  on  which  had  been  erected  about  thirty  years  before, 
and  which  were  those  included  in  the  first  count. 

They  also  found  that  the  defendants  excavated  so  near  their  own  boundary 
(the  direction  of  which  boundary  was  east  and  west),  the  mines  belonging  to 
themselves,  as  to  cause  damage  thereby  to  all  the  plaintiflT^s  premises,  and  to 
cause  the  adjoining  land  of  the  plaintiff*,  not  covered  with  buildings,  to  sink 
also.  The  defendants  began  to  work  their  mines  a(\er  the  new  house  and 
buildings  of  the  plaintiff  had  been  finished.  They  sunk  their  shaft,  or  pit, 
about  one  hundred  yards  from  the  plaintiff's  premises,  on  the  south  side 
thereof,  and  worked  the  coal  northwards  towards  those  premises. 

The  jury  also  found,  that  in  order  to  have  prevented  any  injury  from  the 
defendant's  works  to  the  plaintiff's  premises,  a  rib  of  coal  ought  to  have  been 
left  between  those  parts  of  the  substrata,  over  which  the  plaintiff's  buildings 
and  premises  were  situated,  and  the  works  of  the  defendants,  at  least  twenty 
yards  in  thickness.  That  the  defendants  worked  their  mines,  leaving  a  rib 
of  coal  in  these  places  of  less  than  ten  yards  in  thickness ;  and  that  they  were 
aware  that  the  coal  had  been  worked  out  some  years  before  on  the  north,  or 
plaintiff's  side  of  their  boundary,  where  the  boundary  had  joined  the  plain- 
tiff^s  premises  That  in  so  doing,  the  defendants  were  guilty  of  negligence, 
in  not  leaving  a  rib  of  sufficient  thickness,  if  the  plaintiff  was  entitled  to  sup- 
port from  the  defendants'  land  and  substrata.  The  Court  are  to  be  at  liberty 
to  draw  any  reasonable  conclusion  that  the  jury  should  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether  under  the  above  cir- 
cumstances the  plaintiff  is  entitled  to  recover.  And  if  he  is,  then  whether 
he  is  entitled  to  damages  for  the  old  houses  and  land  alone,  or  for  the  more 
recent  erections  also.  And  it  is  agreed  that  the  amount  of  damages  shall  be 
settled  by  arbitration,  upon  whichever  principle  this  Court  may  direct. 

If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to  recover, 
then  a  nonsuit,  or  verdict  for  the  defendants,  as  the  Court  may  direct,  is  to 
be  entered. 

W.  /.  Alexander  for  the  plaintiff. — The  jury  have  found  the  defendant 
guilty  of  negligence.  There  are  no  authorities  as  to  whether  a  party  has  a 
right  to  support  ftom  the  adjacent  subsoil.  In  Dodd  v.  Hohne  (a),  the 
question  was  raised,  but  not  determined,  whether  a  party  making  an  excava- 

(a)  A.&E.  493. 
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tion  on  his  own  sou,  close  to  his  neighbour's  land,  which  had  been  built  on,      BrAsquer, 
IS  bound  to  see  that  his  neighbour's  foundations  are  not  thereby  weakened ;      Vamtkidoz 
but  where  it  was  alleged  and  proved  that  the  defendant  so  negligently,  un-  ». 

skilfully,  and  improperly  dug  his  own  soil,  that  the  plaintiff's  house  was 
thereby  injured,  it  was  clearly  held,  that  an  action  would  lie.  In  this  case, 
it  was  proved  that  the  defendant  so  negligently  and  unskilfully  dug  his  own 
soil,  that  the  plaintiif's  house  was  thereby  injured.  It  is  true,  that  in 
fVjfatt  V.  Harrison  (^),  it  was  held,  that  the  possessor  of  a  house  which  is 
not  ancient,  cannot  maintain  an  action  against  the  owner  of  the  adjoining 
land  for  digging  away  that  land  so  that  the  house  falls  in  :  but  the  Court  in- 
timated an  opinion,  that  if  it  had  appeared  that  the  plaintiff's  house  was 
ancient,  or  if  the  complaint  had  been,  that  the  digging  occasioned  a  falling  in 
of  the  soil  of  the  plaintiff,  to  which  no  artificial  weight  had  been  added,  an  action 
might  have  been  maintained.  Jones  v.  Bird  (c)  shews  that  at  all  events  the 
defendants  were  bound  to  give  the  plaintiff  notice  of  their  proceedings. 
Trower  v.  Chadwick  (rf),  has  considerably  qualified  the  general  principle  that 
a  party  may  do  what  he  pleases  with  his  own.  There  it  was  held,  that  the  law 
imposed  a  duty  on  a  party  pulling  down  his  own  wall,  to  use  due  care  and 
skill,  and  to  take  reasonable  and  proper  precaution  that  his  neighbour's  wall 
was  not  injured.  In  Vaughan  v.  Menlove  (e),  it  was  held,  that  an  action  lay 
against  a  party  for  so  negligently  constructing  a  hay-rick  on  the  extremity  of 
his  land,  that  in  consequence  of  its  spontaneous  ignition,  his  neighbour's 
house  was  burnt.  The  observations  with  respect  to  the  removal  of  the  ad- 
joining strata,  apply  with  greater  force  to  the  subjacent  strata,  when  there 
can  be  no  knowledge  that  the  work  is  going  on. 

Wkateiey  for  the  defendant. — Dodd  v.  Hall  cannot  be  considered  as  any 
authority,  as  it  was  decided  on  a  collateral  point.  It  is  true,  that  a  party 
who  so  negligently  conducts  himself  as  to  injure  his  neighbour's  property,  is 
liable  to  an  action,  Jones  v  Bird  ;  but  here  negligence  is  only  an  inference 
from  the  facts  stated.  There  are  several  authorities  to  shew  that  in  the  case 
of  a  new  hoi^se,  the  owner  is  nut  entitled  to  support  from  the  adjacent  soil. 
In  2  RdL  Ab.  564,  tit.  Trespass,  I  pi.  I.,  it  is  said,  ''  If  A.  be  seised  of  copy- 
hold land  next  adjoining  the  land  of  B,^  and  A,  erect  a  new  house  on  his 
copyhold  laud,  and  some  part  of  the  house  is  erected  on  the  confines  of  his 
land  next  adjoining  the  land  of  B.,  if  B,  afterwards  digs  his  land  so  near  the 
foundation  of  A^s  house  (but  no  part  of  the  land  of  A?^  that  thereby  the 
foundation  of  the  house,  and  the  house  itself  fall  into  the  pit,  yet  no  action 
lies  by  A,  against  S.,  because  it  was  A?s  own  fault  that  he  built  his  house 
so  near  B?s  land,  for  he  by  his  act  cannot  hinder  B.  from  making  the  best 
use  of  his  own  land  that  he  can,  Pasch,  15  Car.  B.  R.  between  Wild&MinS" 
ierley,  by  the  Courtafler  a  verdict  for  the  plaintiff.  Slingshy  v.  Barnard  (/), 
is  to  the  same  effect."  In  Wyatt  v.  Harrison,  Lord  Tenierden  doubts  whether 
twenty  years  gives  a  right  to  support  from  a  neighbour's  soil.  The  distinc- 
tion between  a  new  and  an  ancient  house  was  first  suggested  in  Palmer  v. 
FUshees  (y).     In  Slansell  v.  JoUard  (A),  Lord  Eltenborough  held,  that 


3  B.  &  Adol.  871.  (e)  3  Bing.  N.  G.  468 ;  3  Hodg.  51 ; 

.  5  B  &  Aid.  837.  4  Scott,  224. 

d)  3  Bing.  N.  C.  334 ;  2  Hodg.  267 ;         (/)  Via.  Ab.  Action  on  the  case  (N.  c.) 
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''  where  a  man  had  built  to  the  extremity  of  his  soil,  and  had  enjoyed  bis 
building  above  twenty  years,  upon  analogy  to  the  rule  as  to  light s»  &c.  he 
had  acquired  a  right  to  a  support,  or  as  it  were  of  leaning  to  his  neighbour's 
soil,  so  that  his  neighbour  could  not  dig  so  near  as  to  remove  the  support, 
but  that  it  was  otherwise  of  a  house,  &c.  newly  built.'^  There  is  no  analogy 
between  this  case  and  that  of  ancient  lights.  The  reason  why  a  party 
acquires  a  right  to  light  or  water,  &c.  is,  that  it  is  an  enjoyment  exercised 
openly,  and  which  the  other  party  has  the  means  of  putting  an  end  to.  But 
here  the  plaintiff  builds  upon  his  own  land :  can  he  therefore  at  the  end 
of  twenty  years  prevent  the  defendants  from  mining  on  their  land,  on  the 
ground  that  he  has  a  right  to  support  from  it.  Does  the  defendants^  right 
to  work  their  mines  depend  upon  whether  or  no  the  plaintiff  has  got  his 
minerals  to  the  boundary  ?  Where  a  party  is  himself  in  fault,  he  cannot  re- 
cover although  his  neighbour  is  in  fault  also.  In  this  case  there,  are  no  facts 
from  which  the  Court  can  presume  any  such  grant.  It  is  not  enough  tu  shew 
an  injury  by  the  act  of  the  defendant,  Com.  Dig.  Action  on  the  Case,  (B.  3) 
There  is  no  statement  that  the  defendants  knew  that  the  plaintiff's  hoube 
was  supported  by  this  land. 

Alexander  in  reply. — The  defendants  should  have  given  the  plaintiff 
notice  that  his  property  might  be  injured.  Jotter  v.  Bird.  Wyatt  v.  Harrison 
is  an  authority  that  the  plaintiff  is  entitled  to  recover  for  the  falling  in  of  the 
yard  and  gardens :  Brown  v.  Windsor  (t),  is  also  in  favour  of  the  plaintiff. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  delivered  in  this  term  by 

Alderson,  B. — The  two  questions  in  this  case  are  of  considerable  import- 
ance. The  facts  may  be  shortly  stated  thus :  the  plaintiff  was  possessed  of 
two  houses,  one  an  ancient  one,  and  the  other  built  long  within  twenty  years 
before  the  subject  of  the  present  action  occurred.  These  houses  were  built 
on  the  plaintiff's  land,  and  considerably  within  his  boundary ;  and  the  mo- 
dem house  is  stated  to  have  been  built  on  land  which  had  been  previously 
excavated  for  the  purpose  of  getting  coal.  No  such  statement  appears  in 
the  case  as  to  the  ancient  house,  and  the  Court  cannot,  therefore,  intend  that 
that  house  was  built  originally  on  excavated  land,  or  that  the  land  has  been 
excavated  more  than  twenty  years  ago. 

Under  these  circumstances  the  question  is  precisely  similar  as  to  both 
h  )uses,  and  is  one  on  which  the  Court  do  not  entertain  any  doubt. 

Rights  of  this  sort,  if  they  can  be  established  at  all,  must,  we  think,  have 
their  origin  in  grant.  If  a  man  builds  his  house  at  the  extremity  of  his  land, 
he  does  not  thereby  acquire  any  right  of  easement,  for  support  or  otherwise, 
over  the  land  of  his  neighbour.  He  has  no  right  to  load  his  own  soil  so  as  to 
make  it  require  the  support  of  that  of  his  neighbour,  unless  he  has  some 
grant  to  that  effect.  Hyatt  v.  Harrison  is  precisely  in  point  as  to  this 
part  of  the  case,  and  we  entirely  agree  with  the  opinion  there  pronounced. 

In  this  case,  if  the  land  on  which  the  plaintiff's  house  was  built  had  not 
been  prevbusly  excavated,  the  defendants  might,  without  injury  to  the  plain- 
liff,  have  worked  their  coal  to  the  ciLliKtmity  of  their  own  land,  without  even 

(0  1  C.  &  J.  20. 
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leaving  a  rib  of  ten  yards,  as  they  have  done.  And  if  the  plaintiff  bad  not  Exchequer, 
built  his  house  on  excavated  ground,  the  mere  sinking  of  the  ground  itself 
would  have  been  without  injury.  He  has  therefore,  by  building  on  ground 
insufficiently  supported,  caused  the  injury  to  himself,  without  any  fault  on  tae 
part  of  the  defendants,  unless  at  the  time  he  was  entitled  by  some  grant  to 
additional  support  from  the  land  of  the  defendants.  There  are  no  circum- 
stances in  the  case  from  which  we  can  infer  any  such  grant  as  to  the  new 
house,  because  it  has  not  existed  twenty  years,  nor  as  to  the  old  house,  be- 
cause, although  erected  more  than  twenty  years,  it  does  not  appear  that  the 
coal  under  it  may  not  have  been  excavated  within  twenty  years ;  and  no  grant 
can  at  all  events  he  inferred,  nor  could  the  right  to  any  easement  become  ab- 
solute even  under  Lord  TenterdetCt  Act  until  afler  the  lapse  of  at  least  twenty 
years  from  the  time  when  the  house  first  stood  on  excavated  ground,  and  was 
supported  in  part  by  the  defendants'  land. 

If  the  law  stood  as  it  did  before  Lord  TenterderCa  Act  (2  &  3  Wili.  4,  c. 
71,  s.  2,)  we  should  say  that  such  a  grant  ought  not  to  be  inferred  from  any 
lapse  of  time  short  of  twenty  years  after  the  defendants  might  have  been,  or 
were,  fully  aware  of  the  facts.  And  even  since  that  act,  the  lapse  of  time 
under  these  peculiar  circumstances  would  probably  make  no  diflerence;  for 
the  proper  construction  of  that  act  requires,  that  the  easement  should  have 
been  enjoyed  for  twenty  years  under  a  claim  of  right.  Here,  neither  party 
was  acquainted  with  the  fact  that  the  easement  was  actually  used  at  all,  for 
neither  party  knew  of  the  excavation  below  the  house.  We  should  probably, 
therefore,  have  been  of  opinion  that  there  was  no  user  of  the  easement  under 
a  claim  of  right,  and  that  Lord  TenterderCa  Act  therefore,  would  not  apply  to 
a  case  like  this.  However,  the  facts  of  this  special  case  do  not  raise  that 
point. 

We  think,  upon  the  whole,  that  the  defendants  are  entitled  to  our  judg- 
ment. 

Judgment  for  the  defendants. 


Clarke,  Public  Officer  of  the  Manchester  and  Liverpooi* 
District  Bankinq  Company  v.  Sharpe. 

npniS  was  an  action  on  a  bill  of  exchange,  for  200/.  drawn  by  the  defendant  Where  a  party 

on  one  Morris,  payable  at  four  months*  date,  and  indorsed  to  the  Mm-  aIted*"z!o«- 

chetter  and  Liverpool  Banking  Ck>mpany.    The  defendant  pleaded  that  he  had  ^tm^"  (without 

not  due  notice  of  the  dishonour  of  the  bill.  A  t  the  trial  before  Lord  Abinger,  C.  B.  ^^\  rnoiic* 

at  the  London  Sittings  after  last  term,  it  appeared  that  the  bill  was  dated  "  Lan-  of  diAonour 

€ion,"  18th  of  October,  1836,  and  signed  "//.  B.  Sharped     The  acceptor  also  post,  Erected 

resided  in  London,  and  his  place  of  residence  was  stated  in  the  acceptance.  ^^^i^%i^ 

The  bill  was  indorsed  by  the  Banking  Company  to  their  correspondents,  held  sufficient 


Messrs.  Smith,  Payne,  and  Smith,  in  whose  hands  it  was  at  the  time  it  became  junr^that  he 

due  and  was  dishonoured.    Messrs.  Smith,  Paune,  and  Smith,  communicated  nadhaddue 

^^  notice  of  dis« 


the  dishonour  of  the  bill  to  the  Banking  Company,  and  they  on  the  4  lb  honour, 

although  tlie    ' 
acceptor  also  resided  in  London,  and  hie  address  appeared  en  the  bill 
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February,  put  into  the  post  office  at  Manchester^  a  letter  oontaioing  a  notice 
of  its  dishonour,  addressed  to  "  Mr.  H,  B»  Sharpe,  London.''^  There  was  no 
evidence  that  the  letter  had  reached  the  defendant,  nor  did  it  appear  that  the 
letter  had  been  returned.  It  was  submitted  on  the  part  of  the  defendant  that 
this  notice  was  insufficient;  Man  v.  Moors  (a)  was  relied  upon  by  the  plaintiffi 
The  learned  jud^  led  it  to  the  jury  to  say  whether  the  notice  had  reached 
the  defendant  in  due  time.     The  jury  having  found  for  the  plaintiff. 

Thesiger  moved,  pursuant  to  leave  reserved,  to  enter  a  nonsuit. — It  does 
not  appear  that  any  diligence  was  used  to  discover  the  drawer's  address.  Tlie 
residence  of  the  acceptor  being  on  the  bill,  application  might  have  been  made 
to  him.  It  must  be  admitted  that  Man  v.  Moors  is  in  favour  of  the  plaintifi^ 
but  in  Walter  v.  Haynes  (6),  Lord  Tenterden  held,  that  a  notice  addressed  to 
the  drawer  at  Bristol,  was  insufficient — [^Parhe,  B. — All  that  can  be  inferred 
from  what  Lord  Tenterden  there  says,  is,  that  such  a  notice  is  evidence  to  go 
to  the  jury.     You  should  have  given  some  negative  evidence.] 

Lord  Abingbr,  C.  B. — In  the  course  of  my  practice,  I  have  constantly  seen 
such  evidence  admitted.  If  a  party  draws  a  bill  directed  in  so  general  a 
manner,  it  implies  that  a  letter  so  addressed  will  reach  him.  Here  the  jury 
found  that  the  notice  actually  came  to  the  hands  of  the  defendant. 

Parke,  B. — The  only  question  is,  whether  this  was  not  evidence  to  go  to 
the  jury,  that  the  letter  had  reached  the  defendant,  and  we  have  the  authority 
of  Lord  Tenterden  directly  in  point. 

Rule  refused. 


(<f)  R.  &  M.  249. 


(/i)  R.  &  M.  149. 


Francis  v.  Roosb. 


D< 


Decltrttfon  in    ^LANDER.     The  declaration  sUted,  that  before  the  committing  of  the 
tii" AepUui  grievances  thereinafter  mentioned,  the  plaintiff  had  been,  and  acted  as 

tiff  wu  clerk  to  clerk  to  certain  persons,  to  wit,  the  Marquis  of  Anglesey,  and  Ix)rd  Dinarben, 
Jftny?a&Xt    owners  and  proprietors  of  a  certain  copper  mine,  and  cairying  on  business 
under  the  name  of  the  Parys  Mine  Ckmipany,  and  also  before  and  at  the  time 
of  the  committing  the  grievance,  the  plaintiff  had  been  and  was,  and  acted 
as  clerk  to  certain  other  persons,  to  whom  the  said  Marquis  of  Anglesey,  and 
Lord  Dinorhen  had  sold  and  assigned  the  said  mine,  and  who  also  carried  on 
business  under  the  name  of  the  Parys  Mine  Company,  and  that  the  pXaintiflT 
had  always  conducted  himself  honestly  in  the  course  of  his  employment  as 
such  clerk,  and  had  never  until  the  committing  of  the  grievance,  &c.  been 
suspected,  or  believed  to  have  been  guilty  of  any  offence  punishable  by  law, 
yet  the  defendant  well  knowing  the  premises,  but  contriving  and  intending  to 
cerning  the        'nj«"*e  the  plaintiff,  and  to  cause  it  to  be  believed  that  he  had  been  guilty  in 
plaintiff,  and  oi  i\^q  course  of  his  said  employment  of  grave  crimes  and  felonies,  punishable  by 

and  concerning 

as'such  cferk,  spoke  of  and  concerning  the  plaintiff  tlicae  words :  "  You  have  done  things  with  the 
company  for  which  you  ought  to  he  hanged,  and  I  will  have  you  hanged  hefore  the  first  of  AMfgwf 
(therehy  meaning  that  the  plaintiff  had  been  guilty  of  felonies  punishable  by  law  wUh  death  bjf 
Auf^sg.)— Held  on  motion  in  arrest  of  judgment,  that  the  declaration  was  good. 


the  defendant 
intending  to 
cause  it  to  be 
believed,  that 
daintiff  had  ^ 
een  guilty,  in 
the  course  of 
his  said  em- 
ployment, of 
grave  crimes 
and  felonies, 
heretofore,  to 
wit,  on  the  1st 
July,  1836,  in  a 
discourse  con- 
tbe 
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law,  heretofore,  io  wit,  on  the  Ist  day  of  July,  1836,  in  a  certain  discourse 
then  had,  &c.,  of  and  concerning  the  plaintifiT,  and  of  and  concerning  his  having 
acted  as  such  clerk  to  the  said  Marquis  of  Anglesey  ^  and  Lord  Dinar  ben,  and 
to  the  said  other  persons  called  the  Parye  Mine  Company,  falsely  and 
inalicbusly  spoke  and  published  of  and  concerning  the  plaintiff,  and  of  and 
concerning  his  having  acted  as  such  clerk  as  aforesaid,  the  false,  scandalous, 
malicious,  and  defamatory  words  following,  that  is  to  say,  "  You  (meaning 
the  plaintiff)  have  done  things  with  the  company  (meaning  the  said  Marquis 
of  Angleeeyy  and  Lord  Dinorhen,  and  the  said  other  persons,  &c.  as  aforesaid) 
for  which  you  ought  to  he  hanged  and  by  G  I,  (meaning  the  defend- 

ant) will  have  you  hanged  before  the  Ist  of  August,*'*  And  in  answer  to  a 
question  then  and  there  put  by  the  plaintiff,  ns  to  what  things  he  had  so  done, 
the  defendant  answered,  "  Many  things,"  (thereby  meaning  that  the  plaintiff 
while  he  was  and  acted  as  such  clerk  as  aforesaid,  had  been  guilty  of  divers 
felonies,  punishable  by  the  laws  of  this  realm,  with  death  by  hanging)  by 
means  whereof,  &c. 

Piea^  not  guilty. 

At  the  trial  before  Alderson,  B.,  at  the  Inst  Assizes  for  Anglesey^  the  learned 
judge  having  left  it  to  the  jury  to  say  whether  they  thought  the  defendant 
intended  to  impute  to  the  plaintiff  the  commission  of  anv  oflence  punishable 
by  law,  they  found  a  verdict  for  the  plaintiff,  damnges  40#. 

Jervis  having  obtained  a  rule  to  arrest  the  judgment,  on  the  ground  that 
the  defendant  could  not  have  committed  a  capital  offence  as  clerk,  the  2  &  3 
W,  4,  c.  23,  having  abolished  the  penalty  of  death  in  cases  of  forgery. 

WeUhy  shewed  cause. — There  is  nothing  to  shew  thnt  a  capital  oflence 
might  not  have  been  committed  by  the  plaint ifl*  as  clerk,  on  the  day  laid  in 
the  declaration.  The  2  &  3  W.  4,  c.  23,  abolished  capital  punishment  for  the 
forgery  of  bills  of  exchange,  promissory  notes,  &c.  but  the  forgery  of  powers 
of  attorney,  for  the  transfer  of  stock  in  the  Bank  of  England,  still  remained  a 
capital  offence,  and  so  continued  until  the  passing  of  the  1  Fie.  84.  It  is 
possible  the  Company  might  have  had  stock  in  the  Bank  of  England,  and  that 
the  plamtiff  might  have  forged  a  power  of  attorney  for  the  transfer  of  that 
stock.  But  at  all  events,  the  date  in  the  declaration  being  under  a  videlicity 
is  immaterial 

Secondly,  the  words  are  actionable  per  se,  without  a  colloquium  or  innu- 
endo, at  least  afler  verdict;  it  need  not  appear  that  any  specific  felony  was 
imputed,  Blizard  v.  Kelly  (a)  and  Curtis  v.  Curtis  {b),  are  precisely  in  point. 
There  the  words  were,  "  You  have  committed  an  act  for  which  I  can  transport 
you,'^  and  they  were  held  actionable  without  any  colloquium  or  innuendo. 
Tindaif  G.  J.,  says,  "  the  defendant  meant  to  impute  the  commission  of  an 
indictable  offence  as  to  transportation,  he  was  merely  mistaken  in  his  law.'* 
The  notion,  that  slanderous  words  are  to  be  understood  in  mitiari  sensu,  has 
been  long  fsinoe  exploded. — [Parke,  B. — The  words  must  be  taken  in  the 
tense  the  bystanders  understand  them.]  Pen/old  v.  Westcote  (c),  Peake  v. 
Oldham  (d),  Com.  Dig,  tit.  Defamation  (E.  1)  aie  also  authorities  in  point. 

(a)  2  B.  &  C.  285 ;   3  D.  &  R.  519.  (c)  2  N.  R.  335. 

(b)  10  Bing.  477 ;  4  M.  &  Scutt,  337.         (<0  Cowp.  275. 
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Jervis  in  support  of  the  rule. — Although  an  innuondo  which  is  insensible  or 
impertinent  may  be  rejected,  yet  you  cannot  reject  the  colloquium,  by  which 
the  meaning  of  the  'words  is  explained.  It  is  not  enough  that  there  is  a 
mere  inferential  charge,  but  the  charge  must  be  of  such  a  nature,  that  if  the 
defendant  demurs,  there  may  appear  a  clear  cause  of  action.  Here  the 
colloquium  shews  it  to  be  impossible  that  the  plaintiff  could  have  committed 
a  capital  offence. 

Parke,  B. — Suppose  you  strike  out  the  innuendo  at  the  end  of  the  declaT 
ration,  the  words  would  be  actionable  as  tending  to  injure  the  plaintiff  in  his 
present  employment.  It  is  by  no  means  impossible  that  the  words  were 
spoken  before  either  Statute  passed,  but  if  it  be  said  that  the  innuendo  must 
be  proved,  afler  verdict  it  will  be  intended  that  the  defendant  meant  to 
impute  felony.  Besides,  the  plaintiff  might  have  forged  a  power  of  attorney 
for  the  transfer  of  stock. 

Boll  AND,  B.,  concurred. 

Alderson,  B. — The  innuendo  may  have  a  sensible  meaning.  The  defend- 
ant not  knowing  the  law,  intended  to  impute  a  capital  offence;  whereas  if 
he  had  known  the  law,  he  would  have  been  aware  that  the  Statute  was  re- 
pealed. 

GuRNEV,  B.,  concurred. 

Rule  discharged. 


Elliott  v.  Thomas  and  another. 

Where  there  is  A  SSUMPSIT  for  goods  sold  and  delivered,  with  a  count  on  an  account 

for'liSie^irar*''^  Stated.     /V^a.— the  general  issue. 

articles  of  dif-  At  the  trial,  before  Parke,  B.,  at  the  Summer  Assizes  for  Yorkshire,  it 

tfoM  anac"^  appeared    that   the   plaintiff  was   a   steel   manufacturer   at   Sheffield,    and 

ceptance  of  any  that  the  defendants  were  edge-tool  makers  in  Birmingham.     On  the  16th 

a  ixifficient  part  November,  1835,   a  traveller  of  the  plaintiff  took  from   the  defendants  a 

t^hrwholtTt?  verbal   order  for   thirty-five  bundles  of  common   steel,  at  34*.,   and   ^ve 

aatisff  the  17th  bundles  of  cast  steel,  at  48*.     The  order  was  entered  by  the  traveller  in  his 

Statute^o/  *  book,  but  no  memorandum  was  made  to  satisfy  the  Statute  of  Frauds. 

F'*«d8.  The  steel  was  forwarded  to  the  defendants  at  various  times  in  the  months  of 

that  ibere  was  December  and  January.     On  the  10th  December,  the  defendants  wrote  to 

no  sufftcient  ^he  plaintiff  for  three  hundred  weight  more  of  cast  steel,  and  on  the  10th 

contract  withm  v.  .  i  i      ^  ,.      •       f 

the  sutute  of  February  they  wrote  the  following  letter  : — 

Frauds,  mav 

be  taken  aa- 

vantagoof  Birmingham,  lOlh  February,  1836. 

nmu'iuue?^  "  ^^^ — ^We  are  in  want  of  the  remainder  of  cast  steel  ordered,  which  we 

trust  will  be  forwarded  immediately.     In  your  invoice  of  the  1 1th  and  16th 

of  January,  you  charge  thirty-seven  bundles  of  cast  steel ;  we  have  only 

received  thirty-four  bundles  from  Pickfords,  consequently,  three  bundles  short 
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We  must  again  request  that  you  will  be  careful  to  send  it  the  right  thickness,       Exchettn^t, 
part  of  the  last  was  wrong.     Your  attention  will  oblige  yours  respectfully,       elliott 

'•  R.  and  G.  Thomas^ 

TuOlfAR. 

On  Ihe  the  171h  Fehniary,  the  plaintifT's  tra  eller  again  called  on  the 
defendants,  when  they  told  him  they  were  afraid  the  steel  was  too  hard,  and 
begged  him  to  slate  that  fact  to  the  plaintiff.  They  then  paid  the  traveller  1 28'. 
Via,  on  account,  leaving  a  balance  according  to  the  invoice  of  112/  3#.  9</., 
for  which  the  defendants  proposed  to  give  a  bill  at  twelve  months,  provided 
they  received  some  allowance  for  the  wrong  temper  of  the  steel ;  to  this  the 
traveller  did  not  assent.  On  the  19th  March,  the  defendants  wrote  to  the 
ptaintilTthe  following  letter: — 

•'  Birmingham,  March  19/A,  1836. 
"  Sir — There  appears  to  be  some  common  steel  ordered,  not  yet  sent,  but 
which  is  much  wanted;  pray  attend  to  this  immediately  and  oblige  yours 
respectfully 

"/?.  and  G.  Thomaar 

The  plaintiff's  traveller  made  two  other  applications  for  payment  of  the 
balance,  which  the  defendants  refused,  stating,  that  the  steel  was  of  a  wrong 
size. 

It  was  contended  on  the  part  of  the  defendants,  that  there  had  been  no 
acceptance  of  the  cast  steel,  within  the  17th  section  of  the  Statute  of  Frauds. 
The  plaintiff's  counsel  objected  that  such  defence  was  not  available  under 
the  general  issue.  Evidence  was  afterwards  adduced  by  the  defendants  to 
shew,  that  the  cast  steel  was  of  too  hard  a  temper  for  their  use,  and  that  the 
steel  ordered  on  the  19th  December  was  not  of  a  proper  thickness,  and 
that  in  making  experiments  on  its  quality  they  had  only  used  13  lbs. 

The  learned  judge  lefl  it  to  the  jury  to  say ;  first,  whether  the  steel 
supplied  was  fit  for  the  edge  tool  trade  ;  and  secondly,  if  it  were  not,  whether 
the  defendants  had  agreed  to  accept  it ;  and  thirdly,  whether  more  of  it  had 
not  been  used  than  was  necessary  to  try  its  quality.  The  jury  found  that 
the  steel  was  according  to  order,  and  that  the  defendants  had  used  more  of  it 
than  was  necessary,  and  they  gave  a  verdict  for  the  plaintiff  for  11 2/.  3f.  9(/. 

Cresirell  having  obtained  a  nile  nisi,  to  reduce  the  damages  to  24/.,  (the 
value  of  the  steel  mentioned  in  the  order  of  the  19th  of  December^  or  for  a 
new  trial,  on  the  ground  that  there  was  no  acceptance  of  the  other  steel  to 
satisfy  the  Statute  of  Frauds. 

Alexander  and  Wightman  shewed  cause. — The  cast  steel  and  the  common 
steel  were  the  subject  of  one  entire  order,  and  there  was  an  acceptance  of  the 
latter.  All  that  the  Statute  requires  is  that  "  the  buyer  shall  accept  part  of 
the  goods  sold,  and  actually  receive  the  same."  There  was  also  an  accept- 
ance of  the  cast  steel,  the  letter  of  the  10th  of  February,  being  clearly  a  waiver 
of  any  objection  as  to  the  thickness.  Then  as  to  the  temper,  the  defendants 
have  no  right  to  repudiate  the  steel  on  that  ground,  af\er  having  kept  it  so  long, 
with  every  opportunity  of  making  experiments.     In  Percival  v.  Blake  (a) 

{a)  2C.&P.514. 
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Etrhrffue^,  where  the  defendant  had  bought  an  article,  and  saflered  it  to  remain  on  his 
£L«.jo7r  premises  for  two  months  without  examination,  and  then  found  that  it  was 
„    «*•  unfit  for  use,  it  was  held  that  ader  that  length  of  time  he  could  not  avail 
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himself  of  the  objection,  in  answer  to  an  action  for  the  price,  unless  it  ap- 
peared that  some  deceit  had  been  practised  upon  him  as  to  the  quality  of  the 
article.  Besides,  the  jury  having  found  that  the  defendants  have  used  more 
of  the  steel  than  was  necessary  for  experiments,  they  have  assumed  such  a 
dominion  over  it  as  amounted  to  an  acceptance,  Okell  v.  Smith  {b).  In 
Sireei  v.  Blai/  (c),  Lord  Tenterden  says,  "  Whatever  may  be  the  right  of  the 
purchaser  to  return  a  warranted  article  in  an  ordinary  case,  there  is  no 
authority  to  shew  that  he  may  return  it  when  the  purchaser  has  done  more 
than  was  consistent  with  the  purpose  of  trial.*^ — [Alderson,  B. — There,  the 
purchaser  had  resold  the  horse,  but  suppose  he  had  only  ridden  him  further 
than  in  the  opinion  of  the  jury  was  necessary  for  trial,  would  that  fix  him 
with  the  price  1]  At  all  events,  there  is  sufficient  proof  of  an  acceptance,  with- 
out the  finding  of  the  jury, 

CreiweU  in  support  of  the  rule. — The  first  question  is,  whether  the  accept- 
ance of  the  common  steel  operated  as  an  acceptance  of  the  cast  steel  also. 
It  is  submitted,  that  the  acceptance  contemplated  by  the  Statute,  is  an 
acceptance  of  part  of  one  entire  thing  of  the  same  quality  and  character.  A 
delivery  of  part  never  amounts  to  a  delivery  of  the  whole,  unless  the  parties 
appear  to  have  so  intended  it.  In  Thompson  v.  Maceroni  (eQ,  where  goods 
of  considerable  value  were  made  to  order,  and  remained  in  the  possession  of  the 
vendor  at  the  vendee^s  request,  with  the  exception  of  a  small  part  which  the 
vendee  took  away,  it  was  held,  that  there  was  no  acceptance  of  the  residue 
within  the  Statute  of  Frauds. — {AUUrson^  B. — In  Price  v.  Lea  (c),  where  it 
seems  to  have  been  admitted,  that  there  had  been  one  entire  contract  for  the  two 
articles  sold,  (cream  of  tartar,  and  lac  dye)  the  acceptance  of  one  would 
have  been  an  acceptance  of  both.]  There  it  was  unnecessary  to  decide  the 
point.  In  Hodgson  v.  Le  Bret  {/),  Lord  Ellenborough  ruled  that  the  appron 
priation  by  the  fiurchaser  to  his  own  use,  of  one  of  several  articles  bought 
at  the  same  time  in  a  shop,  was  not  sufficient  to  take  the  other  articles 
out  of  the  Statute. — [Parke,  B. — That  case  was  overruled  in  Baldney  v. 
Parker  (g)\ 

Parke,  B. — The  first  question  in  this  case,  viz.  whether  there  was  a  suffi- 
cient part  acceptance  of  the  goods  ordered  in  November,  to  take  the  case  out 
pf  the  Statute  of  Frauds,  is  one  of  some  importance,  but  none  of  the  Court 
entertain  any  doubt  upon  it.  The  effect  of  the  joint  order  for  common  steei 
and  cast  steel,  unless  explained,  would  be  to  make  it  one  entire  contract, 
^ince  we  must  assume  that  one  article  would  not  have  been  supplied  at  the 
stipulated  price,  unless  the  other  had  been  agreed  to  be  paid  for  at  the  other 
price.  There  is  no  doubt  that  the  common  steel  was  accepted;  the  questk>n 
then  is,  whether  that  acceptance  is  sufficient  to  take  the  case  out  of  the  Statute, 
S8  to  the  cast  steel  also.  I  am  clearly  of  opinion  that  it  is ;  the  words  of  the 
Statute  are,  "  that  no  contract  for  the  sale  of  any  goods,  &c.  for  the  price  of 

(b)  1  Stark.  N.  P.  107.  (e)  1  B.  &  C.  15a 

(c)  2  B.  &  Adol.  456.  (/)  1  Camp,  233. 
\d)  3B.&C.  1.  U)  2B.  &C.37. 
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ten  pounds  sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the  buyer 
shall  acceptor/  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by  the 
parties,  to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorised.^'  Looking  then  at  the  words  of  the  Statute,  and  assuming  that  there 
is  but  one  contract,  I  am  of  opinion  that  there  was  an  acceptance  of  part  of 
the  goods  sold  within  the  meaning  of  the  Statute.     Several  cases  have  been 
cited  by  the  defendants,  for  the  purpose  of  shewing  that  this  was  not  a  suffi- 
cient part  acceptance.     In  Thompson  v.  Maceroni,  the  Court  held  that  the 
acceptance  of  a  small  portion  of  goods  made  to  order,  was  not  sufficient  to 
entitle  the  seller  to  recover  the  price  of  the  whole  as  for  goods  sold  and 
delivered.    But  that  case  seems  to  me  to  have  turned  entirely  upon  the  form 
of  action.     The  plaintiff  could  not  succeed  unless  there  was  a  delivery  of  the 
whole,  or  at  least  an  actual  acceptance  and  receipt  of  the  whole,  so  as  to  be 
equivalent  to  a  delivery.   Hodson  v.  Le  Bret  is  greatly  shaken  by  Baldney  v. 
Parker,  which  shews  that  the  contract  in  the  former  case  ought  to  have  been 
considered  as  a  joint  one.   The  case  of  Price  v.  Lea,  referred  to  by  my  brother 
Mderson^  is  rather  an  authority  the  other  way.     Holroyd,  J.,  there  says, 
"  There  was  not  then  an  entire  contract  for  s»oth  the  articles,  so  as  to  make 
the  acceptance  of  one  an  acceptance  of  the  whole.'^    The  inference  therefore  is, 
that  if  the  contract  had  been  entire,  the  acceptance  of  part  would  have  been 
sufficient  to  take  the  case  out  of  the  Statute  as  to  the  whole.     I  am  therefore 
of  opinion,  that  there  was  in  this  case  a  sufficient  part  acceptance  within  the 
Statute,  and  that  the  defendant  is  responsible  upon  the  joint  contract,  pro- 
vided the  articles  were  furnished  according  to  order;  but  as  we   are  not 
altogether  satisfied  with  the  propriety  of  the  verdict  in  that  respect,  it  will 
be  better  for  the  parties  to  enter  into  some  compromise  to  avoid  the  necessity 
of  a  new  trial. 


ExAeqiUT, 


BoLLAND,  B. — I  am  of  the  same  opinion.  The  case  of  Hodson  v.  Le  Bret, 
is  altogether  inconsistent  with  Baldney  v.  Parker. 

Alderson,  B. — The  words  of  the  Statute  appear  to  me  to  be  quite  conclu- 
sive. What  are  the  "goods  so  sold  ?"  the  goods  sold  by  that  contract.  If  the 
contract  be  for  two  classes  of  goods,  does  not  he  who  accepts  one  class 
accept  part  of  the  goods  ? 

GuRNEY,  B. — I  am  of  the  same  opinion. 

Rule  absolute,  the  damages  to  be  reduced  by  consent  to  24/.,  the 
defendant  undertaking  to  return  all  the  steel  complained  o£ 
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Radford  and  others  v.  Smith. 


The  declara- 
tion stated, 
that  the  sheriff 
bad  seised 
goods  of  the 
plaintiff  under 
%fi.fa.  issued 
upon  a  judg- 
ment, and  sgn- 
c<l  by  virtue 
oi  a  warrant  of 


j^SSUMPSlT.    The  declaration  stated,  that  before  the  making  of  the  pro- 
mise of  the  defendant  thereinader  mentioned,  the  Shen^ o^ Middlesex  had 


seized  divers  goods  and  chattels  of  the  plaintiffs  of  great  value,  to  wit  of  the 

value  of  200/.,  under  and  by  virtue  of  a  certain  writ  of  fieri  facias  theretofore 

issued  out  of  the  Court  of  Queen  %  Bench  in  a  certain  suit  in  that  Court, 

wherein  one  Charles  Stoddari  was  plaintiflT,  and  they  the  now  plaintiffs,  and 

one  John  Hopkins  Radford  were  defendants,  and  which  said  writ  of  fieri 

attorney  given   facias  issucd  upon  a  certain  judgment,  theretofore  signed  in  the  said  Court  of 

Queens  Bench,  under  and  by  virtue  of  a  certain  warrant  of  attorney  by 

them  the  now  plaintiffs,  and  the  said  /.  H,  Radford  theretofore  to  wit  given 

and  executed,  whereby  the  now  plaintiffs,  and  the   said  /.  H.  Radford^ 

authorized  the  said  judgment  to  be  entered  up,  but  which  said  warrant  of 

attorney  was  then  given  and  executed  for  the  use  and  benefit  of  the  now 

defendant,  and  to  the  said  Charles  Stoddart,  as  trustee  for  the  now  defendant, 

and  as  a  security  for  monies  at  the  time,  and  on  the  occasion  of  such  warrant 

of  attorney  being  given  and  executed  as  aforesaid,  due  and  payable  from  the 

now  plaintiffs  and  the  said «/.  H.  Radford  to  the  now  defendant,  and  which 

said  writ  of  fieri  facias  was  directed  to  the  Sheriff*  of  Middleeexy  and  the  said 

goods  and  chattels  from  thenceforth  down  to  and  until,  and  at  the  time  of  the 

making  of  the  promise  of  the  defendant  continued,  and  were  in  the  hands  and 

custody  of  the  said  Sheriff*  of  Middlesex,  under  and  by  virtue  of  the  said 

writ  of  fieri  facias^  and  thereupon  afterwards  to  wit  on  the  29  th  day  of  April, 

1837,  it  was  mutually  agreed  by  and  between  the  plaintiffs  and  the  defendant 

in  manner  following,  that  the  plaintiffs  should  give  the  defendant  two  several 

warrants  of  attorney,  the  one  for  the  sum  of  64/.  17«.,  being  the  sum  due  and 

recoverable  upon  the  judgment,  upon  and  under  which  the  said  writ  of  fieri 

facias  was  issued  as  aforesaid,  and  the  other  of  such  warrants  of  attorney  for 

the  sum  of  34/.  Zs,,  being  a  sum  of  money  which  the  said  /.  H.  Radford,  the 

ber^elfvered.   father  of  the  now  plaintiffs,  was  then  liable  to  pay  to  the  defendants,  and  not 

Plea,  that  the     ^^  debt-claim  or  demand  against  them  the  plaintiffs,  or  any  or  either  of  them, 

torney  in  the      and  that  the  defendant  should  cause  and  procure  the  said  goods  and  chattels 

mlmtjoned  to      ^^  '^^"^  ^^^  plaintiffs,  to  be  redelivered  and  given  up  to  them.     The  declara- 

bavebeen  eze-  tioo  then  alleged,  that  the  two  sums  of  64L  lis,,  and  34/.  Zs,,  far  exceeded 

pUintii/and       ^he  amount  to  be  levied  under  the  fieri  facias,  and  alter  averring  mutual 

R.,  was  not  promises,  stated,  that  in  pursuance  of  the  said  agreement,  the  plaintiffs  after- 
given  for  the  ■^_  ',  i-i-  1.  J  .1,1,1.  1 
use  and  benefit  wards  and  at  and  withm  a  reasonable  and  proper  time  in  that  behalf,  and 

ant^or^to^SI**'    before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  did  give  to  him,  the 

at  his  trustee :     defendant,  the  said  two  several  warrants  of  attorney  in  the  agreement  men- 

the  plea  was       tioned  and  provided  for,  which  he,  the  defendant,  then  took,  accepted,  and 

bad, as travcrs-  received  of  and  from  the  plaintiffs;  yet,  the  defendant  not  regarding  his  .said 

mg  an  immate«  •         i-  -,  n    i  •  i  .  ,  i  , 

rial  issue.  promise,  did  not  nor  would  then  or  at  or  withm  a  reasonable  and  proper  time 

i^was  nor'ne^**  '°  ^^^^  behalf,  although  such  reasonable  and  proper  time  elapsed  before  tho 
ccssary  to  set     commencement  of  this  suit,  or  at  any  other  time  cause  or  procure  tho  said 
rants  of  attor-    goods  and  chattels  of  them  the  plaintiffs,  or  any  of  them,  or  any  part  thereof, 
ney,  or  to  aver 
A  rcntjuest  to  re-delirer  the  goods. 


by  the  plain- 
tiffs and  one  R., 
to  one  S.,  as 
trustee  for  the 
defendant,  and 
as  security 
for  monies  due 
from  the  plain- 
tiffs and  R.  to 
the  defendant, 
and  thereupon 
it  was  agreed, 
that  the  plain- 
tiffs should 
give  the  de- 
fendant two 
several  war- 
rants of  attor- 
ney for  specific 
sums,  and  that 
the  defendant 
should  procure 
the  goods  and 
chattels  to  be 
re-deli  vcred  to 
the  plaintiffs : 
that  plaintiffs 
gave  the  war- 
rants of  attor- 
ney, but  that 
the  defendant 
did  not  cause 
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to  be  delivered  or  given  up  to  the  plaintifls,  by  means  of  which  premises  the      Excheqner. 
plaintiffs  have  wholly  lost  and  been  deprived  of  the  said  goods  and  chattels 
and  every  of  them  and  the  value  thereof,  &c. 

Seewui  Plea,  That  the  warrant  of  attorney  in  the  declaration  mentioned, 
and  therein  alleged  to  have  been  given  and  executed  by  the  plaintiffs,  and 
the  said  /.  H,  Radford  was  not  given  and  executed  for  the  use  and  benefit 
of  the  defendant,  and  the  said  C,  Stoddart,  as  trustee  for  the  defendant  in  man- 
ner and  form,  &c 

Special  demurrer,  on  the  ground  that  the  plea  put  in  issue  a  matter  wholly 
immaterial. 

Cowling,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  Parke,  B., 
observing  that  it  was  immaterial  for  whose  benefit  the  original  warrant  of 
attorney  was  given,  since  the  two  new  warrants  of  attorney  would  constitute 
a  good  consideration  for  the  return  of  the  goods. 

Manul,  eon&d, — ^There  are  two  objections  to  the  declaration ;  Fint,  it 
does  not  set  out  the  warrants  of  attorney.  It  ought  to  have  been  shown  that 
they  were  instruments  of  such  a  nature  as  to  be  a  benefit  to  the  defendant,- 
BoUon  V.  Fenn  (a). — [^Parke,  B. — Supposing  there  had  been  a  judgment  by 
deAiiilt,  would  the  declaration  have  been  bad  on  that  ground,  in  arrest  of 
judgment!] — Secondly,  the  declaration  does  not  state  any  request  to  re-de- 
liTer  the  goods.  Where  the  contract  is  merely  to  pay  money,  a  request  is 
not  ne  «ssary,  but  in  other  cases,  it  must  be  alleged  and  proved. — [^Parke, 
B. — There  the  contract  is  to  procure  them  to  be  re-delivered,  without  any 
request.] — In  Bach  v.  Owen  {b\  A.  and  B,  had  agreed  to  exchange  horses, 
B.  giving  A:  a  sum  of  money  to  bind  the  bargain,  and  it  was  held  on  general 
demurrer  in  an  action  by  A,  against  B.,  for  not  delivering  his  horse,  that  the 
declaration  was  bad  for  not  alleging  a  specific  request. — [Lord  Alnnger, — 
Where  by  the  terms  of  the  contract,  a  request  must  precede  delivery,  or 
when  a  request  is  to  be  implied,  it  must  be  alleged  and  proved,  but  not 
otherwise.  In  the  case  cited,  the  plaintiff  was  not  entitled  to  the  horse,  un- 
less he  oflered  his  own,  and  demanded  the  other.] 

Ctncling,  in  reply. — ^As  to  the  first  objection,  the  declaration  need  not  be 
more  precise  than  the  terms  of  the  contract  itself.  With  regard  to  the  other 
points,  the  promise  is,  that  the  defendant  will  "  procure  the  goods  to  be  re- 
delivered ;'^  and  he  is  Ixmnd  to  do  it  within  a  reasonable  time.  It  is  only 
in  the  case  of  collateral  engagements,  in  which  a  party  promises  to  do  an 
act  on  request,  that  an  allegation  of  request  is  necessary.  In  the  report  of 
Back  V.  Owen,  the  contract  is  not  stated  ;  but  there  is  no  doubt  that  the  deli- 
very was  to  be  on  request.  Besides,  it  has  been  since  held,  that  the  allega- 
tion, *'  although  oflen  requested,"  is  good  after  verdict,  or  on  general 
demurrer  (c). 

Lord  Abingbr,  C.  B. — ^When  a  warrant  of  attorney  is  stated  to  have  been 
given,  it  necessarily  implies  some  value.  The  contract  in  Bach  v.  Owen, 
was  most  probably  to  deliver  on  request. 

(a)  1  Lev.  257.  (c)  5  T.  R.  409;    See  Bowdeli  v. 

(b)  1  Sid.  415.  Parsons,  10  East,  364; 
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Bxthsqaer. 


Park  By  B. — I  have  no  doubt  that  upon  these  objections,  the  declantkm 
|8  not  bad  on  general  demurrer.  As  to  the  first  point,  if  you  look  at  the 
contract,  there  can  be  no  doubt  of  the  meaning  of  the  warrant  of  attorney. 
The  contract  is  stated  to  be,  that  a  certain  warrant  of  attorney  was  given  bjr 
the  plaintiffs,  authorizing  judgment  to  be  entered  up;  and  it  is  then  averred 
that  in  consideration  that  the  plaintiffs  would  give  the  defendant  two  several 
warrants  of  attorney,  for  certain  specific  sums  of  money,  the  defendant  would 
cause  the  goods  to  be  re-delivered.  Jt  clearly  appears  by  the  terms  of  the 
contract,  that  they  were  warrants  of  attorney  to  enter  up  judgment.  If  the 
warrant  of  attorney  be  for  the  payment  of  a  sum  of  money,  that  is  a  sufficient 
consideration.  As  to  the  objection  that  no  request  is  alleged,  the  contract  is 
absolutely  to  re-deliver  the  goods,  and  no  request  is  necessary.  The  case  of 
Bach  V.  Otcen,  is  imperfectly  reported,  the  contract  must  have  been  to 
deliver  on  request,  or  the  objection  would  not  have  been  taken. 


BoLLAND,  B.  concurred. 


Judgment  for  the  plaintiff. 


AmendmenU 
nay  be  made 
in  penal  as  in 
other  actions, 
unless  there 
has  been  un- 
necessary 
delay. 


Jones,  qui  tow,  &c.  t\  Edwards. 

npfJIS  was  an  action  of  debt,  to  recover  the  penalty  of  100/.  from  the 
defendant,  for  acting  as  a  magistrate  for  the  county'  of  Merioneth,  without 
being  duly  qualified.  The  declaration  was  delivered  on  the  26th  Oeiober, 
and  the  venue  was  laid  in  Middlesex,  On  the  4th  November,  the  defendant 
pleaded  the  general  issue,  and  on  tlie  8th  November,  the  issue  was  delivered 
to  the  defendant's  agent,  with  notice  of  trial,  for  the  second  Sittings  in 
Michaelmas  Term,  The  error  in  the  venue  having  been  discovered,  on  the  1  Oth 
November,  the  defendant  countermanded  the  notice  of  trial,  and  on  the  13th, 
a  s«mmons  was  taken  out  to  amend  the  declaration,  by  laying  the  venue  in 
Merionethshire,  instead  of  Middlesex,  which  was  allowed  upon  payment  of 
costs,  the  defendant  to  be  at  liberty  to  plead  de  novo.  On  the  22d  November , 
the  defendant  delivered  a  special  demurrer  to  the  declaration,  assigning  for 
cause  that  it  did  not  state  what  acts  the  defendant  had  done  as  a  magistrate. 
The  plaintiff,  after  twice  obtaining  time  to  join  in  demurrer,  took  out  a 
summons,  before  Gurney,  B.,  to  amend  the  declaration,  but  the  learned 
judge  refused  to  make  an  order.  A  second  summons  was  taken  out  before 
Parke,  B.,  who  ordered  the  proceedings  to  be  stayed,  until  the  fourth  day 
of  Term,  that  the  plaintiff  might  apply  to  the  Court. 


Welsby,  having  obtained  a  rule  nisi  to  amend  the  declaration. 

'  CrestoelL  shewed  cause  upon  an  affidavit,  that  the  defendant  had  a  good 
qualification^  and  that  the  plaintiff  was  a  person  in  indigent  drcumiitancos, 
and  wholly  unable  to  pay  costs  if  he  failed.  It  was  contrary  to  the  practice 
of  the  Court  to  allow  amendments  in  penal  actions. — [Parke,  B. — In  Tidd^s 
Practice  (a),  it  is  stated,  that  there  is  no  difllerence  between  penal  and  other 


(«)p.7U. 
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actions,  unless  there  has  b^n  unnecessary  delay.  The  only  class  of  cases 
in  which  amendments  are  not  allowed,  are  real  actions,  and  even  as  to  them, 
there  are  exceptions.] — The  law  allows  less  favour  to  a  common  informer; 
he  must  bring  his  actions  within  a  certain  time,  and  must  lay  the  venue 
where  the  offence  was  committed.  Besides,  the  plaintiff  has  not  shewn  that 
be  has  a  meritorious  cause  of  action.  In  Matthew*  v.  Svtnft  (6),  which 
was  an  action  against  an  attorney  for  penalties,  for  practising  without  having 
his  name  entered  on  the  roll,  the  Court  refused  to  allow  the  declaration  to 
be  amended  after  special  demurrer.  So  in  Wright  ▼.  Ager  (c),  which  was 
an  action  against  a  sheriff's  officer,  for  extortion ;  the  Court  refused  to  allow 
the  declaration  to  be  amended^  by  inserting  counts  on  the  23  Hen,  6,  c.  9. 
At  all  events,  the  amendment  ought  only  to  be  allowed  upon  the  terms  of 
the  defendant  being  at  liberty  to  plead  de  novo,  and  the  plaintiff  giving 
security  for  costs. 

JervU  and  Welsby,  in  support  of  the  rule. — Matthetoe  v.  Swift,  was 
decided  upon  the  grounds  that  the  plaintiff  was  not  entitled  to  indulgence, 
because  there  had  been  unnecessary  delay.  Here  the  venue  being  in  MeruH 
nethehire,  there  could  be  no  delay.     (He  was  then  stopped  by  the  Court.) 

Parks,  B. — ^We  all  agree,  that  according  to  the  rule  acted  upon  in  other 
cases,  it  is  competent  for  the  plaintiff  to  amend  in  a  penal  action,  unless 
under  very  special  circumstances,  and  one  of  those  is  unnecessary  delay. 
The  result  is,  that  we  think  the  amendment  ought  to  be  allowed  upon  pa3rment 
of  costs,  the  defendant  to  be  at  liberty  to  plead  de  novo,  and  the  plaintiff  un« 
dertaking  to  go  to  trial  at  the  next  Assizes.  We  should  also  be  disposed  to 
add,  that  the  plaintiff  give  security  for  costs,  but  as  there  does  not  appear  to 
be  any  precedent  for  it,  we  are  unwilling  to  make  one. 

Rule  absolute  accordingly. 

(A)  1  Bing.  N.  C.  735;  1  Scott,  706.        (c)  5  Moore,  330. 
1  Hodg.  175. 


Smith  v.  Winter. 

TMT'ALLINGER,  moved  for  a  rule  niei,  calling  on  the  plaintiff  or  his  WHera  to  in 

attorney,  to  produce  for  the  inspection  of  the  defendant  a  certain  ■?»<*".<*" » ^^^ 
deed,  to  which  the  plamtiff  was  a  party.     The  action  was  brought  on  a  bill  the  defendant 
of  exchange,  and  the  defendant  pleaded,  that  he  was  only  liable  as  surety,  Se^i^oSj* 
and  that  the  plaintiff  had  given  time  to  the  principal,  (by  the  deed  in  ques-  ^>*^^*  ^ 
tion)  without  the  consent  of  the  defendant.— [ParA#,  B.— Is  the  defendant  a  th2*&^had 
party  to  the  deed.]— Not  an  instrumentary  party,   but  he  is  a  party  in  {]J2],gn7iJ^i?. 
interest. — {Parke,  B. — The  only  cases  in  which  an  inspection  is  allowed,  are  — H&rf,  that  * 
where  a  party  holds  a  deed  as  surety  for  another.     In  Baienum  v.  Phiaipe  JStitSd'to 
(a),  the  rule  was  granted  on  the  express  ground  of  the  applicants  being  »•?««*  •  de«d 

tiff's  poates. 
•ion,  although  it  was  suggested  thai  tune  had  been  thereby  giTen  to  the  principaL  the  defencU 
ant  being  no  party  to  the  deed.  r        r— t 

(a)  4  Taunt.  157. 
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parties  in  interest,  though  not  instramentary  parties. — [Gumey,  B. You 

should  gi?e  the  plaintiff  notice  to  produce  the  deed,  and  if  he  then  nsfoses 
to  produce  it,  you  may  give  secondary  evidence  of  its  contents.]— In  Brown^ 
xng  V.  Aylwin  {h\  which  was  an  action  for  negligence,  the  Court  ordered 
the  defendant  to  grant  the  plaintiff  inspection  of  his  book. 

Parkb,  B. — ^We  do  not  think  the  defendant  has  such  an  interest  as  en- 
titles him  to  inspect  the  deed.  If  he  has  no  other  evidence,  be  miist  file  ft 
bill  of  discovery. 

Rule  refused. 
(//)  7  B.  &  C.  204. 


Angus  r.  Wootton. 

An  execution      A  RULE  having  been  obtained  by  Barstotc,  under  the  Interpleader  Act. 
creditor  «p-         -^^ 
pearing  under 

der  Ac^'need         Roger 9,  for  the  claimant  objected  that  the  execution  creditor  could  not  be 
n^rodnce  an    heard,  inasmuch  as  he  had  produced  no  affidavit.     He  referred  tc  Powell  v. 
Lock  (o). 

Parke,  B. — An  affidavit  is  not  required  from  the  execution  creditor.     The 
case  of  Powell  v.  Lock^  was  that  of  a  claimant. 

(a)  3  A.  &  E.  314;  1  Har.  &  Wol.  281 ;  4  Nev.  &  Man.  852 


Bennion  v.  Davidson  and  others. 


Thedeclara^  ^HE  declaration  stated,  that  the  defendants,  before  and  at  the  time  of 
defendMta*^*  making  the  promise  thereinafter  next  mentioned,  were  the  owners  and 

v>ere  ounen  of  proprietors  of  a  certain  ship  or  vessel  called  the  Frodsham  Trader,  then  in  a 
l^^MdiYuA  certain  river  near  Chester,  to  wit,  the  river  Dee,  and  bound  from  thence  to 
^h^^^^^A^  Zt»er/M?o/,  and  thereupon  the  plaintiff  theretofore  and  before  the  making  of 
on  board  the  promise  thereinafter  next  mentioned,  to  wit,  on,  &c.  at  the  request  of  the 

thereof  certain  defendants,  caused  to  be  shipped  and  loaded  in  and  on  board  of  the  said  ves- 
sel, divers  goods,  to  wit,  800  bushels  of  potatoes  of  great  value,  &c.,  to  be 
taken  care  of  and  safely  and  securely  carried  and  conveyed  by  the  defendants 
as  owners  of  the  said  vessel,  from  the  said  place  of  loading  to  Liverpool 
aforesaid,  and  in  consideration  thereof,  and  of  certain  freight  and  reward  to 
the  defendants  in  that  behalf,  they  the  defendants,  promised  the  plaintiff  to 
take  due  and  proper  care  of  and  safely  and  securely  carry  and  convey  the 
said  goods  as  aforesaid  ;  and  although  the  defendants  then  had  and  received 
the  said  goods  to  be  taken  care  of  and  carried  and  conveyed  as  aforesaid^  yet 


goods,  to  be 
aafely  carried 
by  the  defend- 
ants at  cfwnen 
of  the  said 
Teasel ;  Ihat 
the  defendant! 
promised  the 
plaintiff  safely 
to  carry  the 
said  goods,  as 
(foresaid  >— 
HeM,  that 
under  the  plea 


of  the  eeneral 

issue,  tiie  ownership  of  the  defendant  was  not  admitted. 

does  not  admit  other  imrnaterial  allegations. 


A  plea  denying  a  particular  lact 
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file  defendants  not  regarding  their  duty  in  that  behalf,  nor  their  said  promise      Exrf^quer. 
whilst  they  had  the  care  and  custody  of  the  said  goods  for  the  purposing  afore- 
said, took  so  little  and  such  bad  care  of  the  same,  that  by  and  through  the 
negligence  and  improper  conduct  of  the  defendants  in  tliat  behalf,  the  said 
goods  became  and  were  greatly  injured  and  damaged,  &c. 

PUai : — First,  the  general  issue  ;  Secondly,  that  the  defendants  did  take 
due  and  proper  care  of  and  safely  and  securely  carry  and  convey  the  goods, 
on  which  issues  were  joined. 

At  the  trial,  before  Colt/nan,  J.,  at  the  last  Liverpool  Assizes,  the  plaintiff 
proved  that  he  shipped  a  quantity  of  potatoes  on  board  the  vessel  mentioned 
in  the  declaration,  which  were  damaged  by  the  salt  water  having  got  into  the 
hold.  But  there  was  no  evidence  of  any  express  contract,  or  that  the  defend- 
ants were  joint  owners  of  the  vessel.  It  was  thereupon  contended  that  the 
plaintiff  ought  to  be  nonsuited.  The  plaintiff's  counsel  submitted  that  the 
ownership  was  admitted  by  the  plea.  The  learned  judge  directed  a  verdict 
for  the  plaintiff,  with  liberty  to  move  to  enter  a  nonsuit. 

Crenoell,  having  obtained  a  rule  accordingly, 

Wigktman  and  Addison  shewed  cause. — The  statement  of  the  ownership 
is  mere  inducement,  and  is  not  in  issue  under  this  plea.  The  general  issue 
denies  only  the  promise,  that  is,  it  puts  in  issue  whether  the  plaintiff  deli- 
vered the  goods  to  the  defendant  to  be  safely  carried,  and  whether,  in  consi- 
deration thereof,  the  defendants  undertook  to  carry  them  safely.  The  case 
may  be  illustrated  by  the  example  given  in  the  new  rule  of  a  case  of  an  action 
on  a  policy  of  insurance.  There,  the  general  issue  operates  as  a  denial  of  the 
subscription  of  the  policy  by  the  defendants,  but  not  of  the  interest,  the 
commencement  of  the  risk,  the  loss,  or  the  alleged  compliance  with  warranty. 
So  here,  if  the  defendants  had  meant  to  deny  their  character  as  owners,  they 
should  have  traversed  that  fact.  In  actions  against-  carriers  and  other  bailees, 
the  general  issue  operates  only  as  a  denial  of  the  contract  of  bailment,  whe- 
ther express  or  implied.  In  Passenger  v.  Brookes  (a),  which  was  an  action 
on  a  special  contract  between  a  timber  merchant  and  a  builder,  it  was  held, 
that  want  of  consideration,  or  any  other  matter  than  a  direct  denial  of  the 
contract,  could  not  be  given  in  evidence  under  non  assumpsit, — [Parke,  B. — 
The  true  answer  to  the  objection  appears  to  be  this  ;  that  the  allegation  <^ 
ownership  is  immaterial.] — There  is  a  distinct  averment  that  the  defendantii 
received  the  goods  to  be  taken  care  of  by  them  as  aforesaid,  that  is,  by  them 
as  owners,  which  is  not  denied. 

Creswellt  contrd, — Assuming  the  allegation  of  ownership  be  immaterial, 
that  is  sufficient  to  entitle  the  defendants  to  the  nonsuit.  There  is  no  ad- 
mission on  the  record  which  can  be  taken  as  proof  of  the  contract.  If,  in 
order  to  establish  the  promise,  it  is  not  necessary  to  prove  the  ownership,  the 
general  issue  does  not  involve  it.  A  plea  denying  the  ownership  would  have 
raised  an  issue  altogether  immaterial. 

Parks,  B. — ^As  to  the  effect  of  an  admission  on  the  record,  it  is  not  nece^ 

(a)  1  Scott,  560 ;  1  Bing.  N.  €.  587. 


48 


TERM  REPORTS  in  thb  EXCHEQUER. 


Bennion 

V, 

Datxoson. 


sary  (o  saj  more  than  that  the  taking  issue  on  one  fact  alleged  in  the  decla- 
ration, is  only  an  admission  of  the  other  material  averments.  Here,  there  is 
no  admission  of  the  allegation  of  ownership,  because  that  is  perfectly  immateriaL 
The  declaration  would  be  equally  good  if  that  averment  were  struck  out :  the 
statement,  that  in  consideration  that  the  piaintiff  had  shipped  goods  on  board 
the  vessel,  and  of  the  frieght,  the  defendants  promise  safiely  to  carry  them, 
would  have  been  quite  sufficient,  coupled  with  the  allegation  that  the  goods 
were  not  safely  carried,  to  make  out  a  comp!ete  case  of  liability  against  the 
defendants.  The  fact  on  issue  under  this  plea,  is,  whether  any  such  contract 
as  alleged  was  made,  and  the  plaintiff  must  prove  that,  either  by  shewing  that 
the  defendants  made  it  themselves,  or  if  the  captain  made  it,  that  he  was 
their  agent.  With  respect  to  Passenger  v.  Brookes,  it  appears  from  the  fuller 
report  given  by  Mr.  SeoU,  that  the  evidence  was  tendered  for  the  purpose 
of  shewing  that  there  was  no  consideration  for  the  agreement  declared  on,  by 
setting  up  a  prior  agreement  between  the  plaintiff  and  a  third  party,  under 
which,  the  plaintiff  was  bound  to  do  the  same  act  which  the  declaration  alleged 
he  had  agreed  to  do,  as  the  consideration  for  the  defendant's  promise.  That 
was  not  a  denial  of  the  contract  declared  on,  but  a  sort  of  confession  and 
avoidance  of  it 


BoLLAND,  B ,  concurred. 

Alderson,  B. — It  is  evident  that  this  averment  being  an  immaterial  one, 
was  not  admitted  ;  but  if  it  had  been  material,  it  would  not  necessarily  fallow 
that  there  was  an  admission  of  it  as  a  fact  to  go  to  the  jury. 


GuRNEY,  B,  concurred. 


Rule  absolute. 


Harding  v.  Ambler. 

rhe  defendtnt     T^UffS  was  an  action  to  recover  certain  interest  claimed  by  the  plaintiflT  od 
pupchwed  «  t[,g  gj^le  Qf  a  policy  of  assurance  purchased  by  the  defendant.     The 

declaration  also  contained  a  count  on  an  account  stated.  The  defendant 
pleaded.  First,  non  assumpsit;  Secondly,  payment;  and  Thirdly,  thatsiler 
the  purchase  of  the  said  policy  of  assurance,  and  before  the  commencement 
of  the  suit,  to  wit,  on  the  l4th  January,  1836,  by  indenture  then  made 
down  a'depo«it  between  the  plaintiflFof  the  one  part,  and  the  defendant  of  the  other  part,  &c., 
Bigni/!gr^**  theplaintiffacquitted,  released,  exonerated,  and  discharged  the  defendant  of 
and  from  all  claim  and  demand  whatsoever,  for,  upon,  or  in  respect  of  the 
said  purchase  of  the  said  policy,  and  all  monies  due  and  claimable  by  him  for, 
upon,  or  in  respect  thereof,  and  of  and  from  the  said  supposed  cause  of  action 
in  the  first  count  mentioned.    The  replications  joined  issue  on  the  first  and 


policy  of  M5U- 
nnce  sold  by 
the  plaintiff, 
subject  to  a 
condition  that 
the  piirchaaer 
should  pay 


for  pa^ 
ment  of  the' 
remainder  on 
the  8th  June, 
1835,  but 
should  the 
completion  of 
the  purchase 
be  delayed,  the  purchaser  was 


cent,  per  annum,  from  that 
pleted  until  Jamtory,  1836, 


iras  to  pay  interest  on  the  bfelance  of  the  purchase  moi 
day  until  the  purchase  was  completed.  The  purchase  \ 
when  the  defendant  paid  the  purchase  money  and  intc 


money  at  52.  per 
ise  was  not  com- 

y.^.^  -..«.  .,«»««„  *vw,,,  w„.„  .-, r r 7 ^    ,-  »°*«;«**»  *°?  ^® 

plaintiff  then  delivered  to  him  an  assignment  of  the  policy,  containing  a  release  of  the  defen^ 
ant  from  all  claim  in  respect  of  the  purchase  of  the  policy,  and  all  monies  due  to  the  plaintiff 
in  respect  thereof.  It  was  afterwards  discorered  that  the  plaintiff's  attorney  had  miscalculated 
the  interest  by  342. :— £2eM,  in  an  action  to  recover  this  sum,  that  the  release  was  a  bar. 


Amblbb. 
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Moond  pleas,  and  as  to  the  third,  denied  that  the  indenture  therein  mentioned 
was  his  deed. 

The  f>artlculars  of  demand  were  as  follows. — **  This  action  is  brought  to 
recover  the  sum  of  34/.  for  the  balance  due  to  the  plaintiff  from  the  defendant, 
on  the  sale  of  the  policy  mentioned  in  the  declaration." 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings  aAer  Trinitif 
Term,  it  appeared  that  the  plaintiff  on  the  8th  of  May,  1835,  put  up  for  sale  a 
policy  of  assurance,  effected  on  his  life  in  the  Equitable  Assurance  Office, 
under  the  following  amongst  other  conditions  :  "  The  highest  bidder  to  be  the 
purchaser.  The  purchasers  to  pay  down  immediately  a  deposit  of  20/.  per 
cent,  in  part  payment  of  the  purchase  money,  and  to  sign  agreements  for  the 
payment  of  the  remainder  on  or  before  the  8th  otJune,  1835,  but  should  the 
completion  of  the  purchase  l>e  delayed  from  any  cause  whatever,  the  purchasers 
are  to  pay  interest  on  the  ^balance  of  their  purchase  money,  at  5/.  per  cent. 
per  annum,  from  that  time  until  the  purchases  are  completed."  The  defend- 
ant became  the  purchaser  of  the  policy  for  the  sum  2290/.,  paid  the  sum  of  458/L 
by  way  of  deposit,  and  signed  a  memorandum  for  payment  of  the  residue  of  the 
purchase  money.  The  purchase  was  not  completed  until  the  22d  of  January^ 
1836,  when  the  remainder  of  the  purchase  money  was  paid,  together  with 
interest  at  5  per  cent,  as  calculated  by  the  plaintiff^s  attorney,  from  the  8th 
of /tme,  1835,  to  the  14th  of  January,  1836,  and  a  receipt  was  given  for  the 
same.  The  plaintiff^s  attorney  also  delivered  to  the  defendant  an  indenture 
of  assignment  of  the  policy  dated  the  14th  of  January,  1836,  and  having  the 
plaintiff^s  receipt  fur  the  whole  purchase  money  indorsed  upon  it.  It  was 
subsequently  discovered  by  the  plaintiff's  attorney  that  he  had  miscalculated 
the  interest  by  the  sum  of  34/.,  for  payment  of  which  he  applied  to  the 
defendant,  who  refused,  and  in  consequence,  the  present  action  was  brought. 
It  was  objected  that  the  plaintiff  was  estopped  from  recovering  by  the  inden- 
ture, containing  the  release  set  out  in  the  plea.  A  verdict  having  been 
taken  for  the  plaintiff  with  liberty  to  move  to  enter  a  nonsuit. 

Erie  obtained  a  rule  accordingly,  against  which, 

Kelley  shewed  cause. — The  agreement  to  pay  interest  was  collateral,  and 
wholly  independent  of  the  final  settlement  and  payment  of  the  purchase  money. 
The  event,  upon  which  the  claim  of  interest  arose,  might  never  have  happened. 
It  is  clearly  no  part  of  the  purchase  money,  for  if  the  purchase  had  been  com- 
pleted on  the  8th  of  June,  no  interest  would  have  been  payable.  The  plea  is 
that  the  plaintiff  ^  released  and  discharged  the  defendant  from  the  purohase 
money." — {Parke,  B. — The  question  is  whether  the  interest  is  not  a  part  of 
the  purchase  money.] — It  is  impossible  to  identify  the  two  claims,  and  to  say 
that  interest  is  part  of  the  principal.  At  the  time  the  contract  was  made,  the 
amount  of  the  purchase  money  alone  was  payable.  In  the  case  of  bills  of 
exchange,  interest  is  distinct  from,  and  not  incidental  to,  the  principal.  In 
Lumiey  v.  Hudson  (a),  the  plaintiff  held  a  bill  of  exchange  accepted  by  the 
defendant ;  when  it  became  due,  in  March,  defendant  asked  for  time,  and  in 
June  gave  plaintiff  another  bill  for  the  same  sum,  plaintiff  telling  biro  at  the 

(•)  4  Bing.  N.  C.  9. 
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same  time  that  something  was  due  for  interest,  and  continued  to  hold  the 
first  bill ;  the  second  bill  was  paid  afler  it  became  due : — Held,  that  the  plain- 
tiff was  still  entitled  to  sue  defendant  on  the  first  bill  for  the  interest  due  on 
it.  Here  interest  is  more  distinct  from  the  principal,  it  is  in  the  nature  of  a 
compensation  for  the  delay  in  performing  the  agreement. 

Erie  in  support  of  the  rule. — The  consideration  for  the  assignment  was  the 
payment  of  the  whole  amount  of  principal  and  interest :  if  the  defendant  had 
«iied  the  plaintiff  for  not  completing  the  contract,  he  must  have  alleged  his 
readiness  to  pay  principal  and  interest.  The  deed  must  be  taken  most 
strongly  against  the  party  conveying,  and  if  the  intention  of  the  parties  is  to 
be  looked  at,  it  is  clear  that  the  indenture  was  intended  to  be  a  release  of  ail 
claim  in  respect  to  the  transfer  of  the  policy. 

Lord  Abinger,  C.  B. — The  release  in  terms  only  applied  to  the  principal 
sum  of  2290/.,  and  the  question  is,  whether  the  plaintiff  having  executed  a 
deed,  stating  that  to  be  purchase  money,  can  now  give  evidence  of  a  parol 
contract,  shewing  that  something  more  was  to  be  paid.  The  conditions  of  the 
sale  stipulated  that  the  price  of  the  policy  is  to  be  paid  on  tho  8th  of  Jvne, 
plu9  the  interest,  if  not  paid  on  that  day.  If  the  contract  had  been  that  the 
purchaser  should  pay  the  principal  sum  on  the  8th  June,  nothing  being  said 
about  the  interest,  and  when  that  day  arrived  the  parties  entered  into  a  new- 
contract,  that  in  consideration  of  further  forbearance,  interest  should  be  paid, 
then  Mr.  KeU\fe  argument  would  be  right,  but  this  is  a  contract  in  which 
the  interest  forms  part  of  the  purchase  money. 

Parke,  B. — J  am  of  opinion  that  this  was  an  agreement  to  pay  so  much 
more  for  the  policy,  provided  the  purchase  was  not  completed  within  a 
certain  time.  For  the  reasons  given,  I  think  the  plaintiff  has  estopped  him- 
self from  claiming  any  more  upon  the  policy. 


HOLLAND  and  Gurney,  Bs.,  concurred. 


Rule  absolute. 


Wriqhtson  17.  Bywater  and  others. 


By  an  ozder  of    ^HIS  was  an  action  of  trespass,  which  came  on  for  trial  at  the  Leiee9ter 
cause  WM  re-  Summer  Assizes,  1835,  and  was  referred  by  order  of  Nin  Prius  to  an 

ferred  to  an       arbHtrator,  who  was  to  settle  all  matters  in  difference  between  the  parties  at 

arbitrator,  who 
was  to  settle  all 

matters  in  difTerence  between  the  parties  at  law,  and  in  equity,  &c.,  so  that  he  should  publish 
his  award  by  a  certain  day,  (with  power  to  enlarge  the  time),  ready  to  be  deliyered  to  the 
parties,  or  if  either  of  them  should  be  dead,  to  their  personal  representatires,  and  the  arbitra- 
tor was  to  be  at  liberty  to  make  one  or  more  awards  at  his  discretion.  At  the  time  of  the  sub- 
mission two  suits  in  equity  were  pending,  in  which  the  parties  to  the  action  were  interested, 
and  in  which  certain  infants  were  also  concerned.  Before  an  award  was  made,  one  of  the 
parties  to  the  equity  suits  died.  The  arbitrator  made  his  award,  whereby  he  ordered  that  a 
verdict  should  be  entered  for  the  plaintiff,  damages  5001.,  and  that  the  defendants  should  pay 
the  further  sum  of  350i.  for  grievances  not  included  in  the  declaration : — HeM,  First,  that  the 
award  was  sufficiently  final,  although  ic  did  not  dispose  of  the  equity  suits.  Secondly^  that  it 
was  not  bad  by  reason  of  infants  being  parties  to  the  suits.  Tfardiv^  that  the  arbitrators  autho- 
rity was  not  revoked  by  the  death  of  X.,  and  Uutly,  that  the  award  of  3S0L  for  other  grievancas 
was  sufficiently  certain. 
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lav  and  in  equity,  and  to  order  and  determine  what  he  should  think  fit  to  be 
done  by  either  porty  respecting  the  matters  in  dispute,  so  as  the  said 
arbitrator  should  make  and  publish  his  award  in  writing,  concerning  the 
premises  ready  to  be  delivered  to  the  parties,  or  if  either  of  them  should  be 
dead  before  the  making  of  the  award  to  their  respective  personal  representa* 
tives,  who  should  require  the  same  on  or  before  the  first  day  of  Michaelmas 
Term  then  next.  There  was  u  power  to  enlarge  the  time  for  making  the 
award  from  time  to  time,  as  occasion  should  require,  and  the  arbitrator  was 
to  be  at  liberty  to  make  one  or  more  awards  at  his  discretion.  At  the 
time  of  the  submission,  two  suits  in  equity  were  pending,  in  which  the  parties 
to  this  cause  were  concerned,  and  in  which  certain  infants  were  interested. 
On  the  first  meeting  before  the  arbitrator,  a  postponement  of  the  reference 
was  applied  for,  in  consequence  of  the  absence  of  the  defendant's  counsel. 
The  arbitrator  required  as  a  condition  of  the  postponement,  that  the  defend- 
ants should  place  in  a  banker^s  hands,  the  sum  of  730/.,  to  abide  the  event  of 
the  award,  which  was  accordingly  done.  The  time  for  making  the  award 
was  duly  enlarged,  until  the  first  day  of  Michaelmas  Term,  1836.  In  the 
mean  time,  Thomas  Linaker,  a  plaintiff  in  one  of  the  equity  suits,  died. 
In  June,  1836,  the  arbitrator  made  his  award,  whereby,  after  reciting  the 
order  of  reference,  he  ordered  and  directed  that  a  verdict  should  be  entered 
for  the  plaintiff  upon  all  the  issues,  damages,  500/. ;  and  he  further  ordered, 
that  the  defendants  should  pay  or  cause  to  be  paid  to  the  plaintiff,  the  said 
sum  of  500/,  as  well  as  the  further  sum  of  350/,  which  he  awarded  to  be 
paid  by  the  defendants  to  the  plaintiff,  as  damages /or  grievances  not  included 
in  the  plaintiffs s  declaration.  In  Michaelmas  Term,  1836,  a  rule  was 
obtained  for  setting  aside  the  award  on  several  grounds ;  First,  that  it  was 
not  final,  not  having  disposed  of  the  suits  in  equity ;  Secondly,  that  the  infant 
parties  to  those  suits  were  not  bound  by  the  legal  submission ;  T%irdhj,  that 
the  submission  was  revoked  by  the  death  of  Linaker  ;  and  lastly,  that  the 
award  of  350/.  for  other  grievances,  was  not  sufficiently  certain.  That  rule, 
however,  was  discharged.  Judgment  having  been  ailerwards  entered  upon 
the  award,  and  execution  sued  out  for  the  balance  awarded  beyond  the  730/. ; 
a  rule  rasi  was  obtained  for  setting  them  aside,  on  the  above  mentioned 
grounds;  against  which, 


Exdteqwr. 

WaiOHTttON 

r. 
By  WATER. 


Goulbum,  Serjt.,  and  Humfrey,  shewed  cause. — The  award  is  sufficient, 
although  the  equity  suits  are  not  disposed  of,  the  arbitrator  having  express 
power  to  make  one  or  more  awards.  As  to  the  objection  that  there  are 
infant  parties  to  the  equity  suits,  the  provision  enabling  the  arbitrator  to 
make  several  awards,  was  expressly  intended  to  meet  that  difficulty.  Then 
tlie  clause  providing  for  the  delivery  of  the  award  to  the  personal  representa* 
tives  of  the  parties,  prevented  the  death  of  Linaker  from  operating  as  a  re* 
vocation  of  the  arbitrator's  authority,  Clarke  v.  Crofts  (a).  The  award  of 
360/.  is  sufficiently  specific. 


Sir  W,  W.  FolUtt,  and  Hoggins,  contrd. — First,  the  suits  in  equity  as  well  as 
law,  were  all  referred  upon  the  terms  of  the  arbitrator  making  his  award  by 
a  certain  day.    He  cannot  now  make  any  further  awards  as  he  has  omitted  to 

(a)  4  Bing.  143;  12  Moore,  349. 
E  2 
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cnlargre  the  time  for  that  purpose.  If  this  award  be  good,  he  might  have 
awarded  on  any  one  subject,  however  minute,  omitting  the  rest.  The  true 
construction  of  the  clause  enabling  the  arbitrator  to  make  several  awards  is^ 
that  he  may  make  awards,  regulating  their  proceedings  in  the  mean  time, 
before  he  makes  his  final  award.  The  determination  of  these  suits  in  equity 
might  have  rendered  unnecessary  the  award  as  to  the  350/.  It  is  clear  the 
consideration  for  the  submission,  was  that  all  matters  should  be  determined. 
There  are  numerous  authorities  to  the  effect,  that  awards  are  bad,  which 
do  not  determine  all  matters  referred,  In  re  Tribb  {b),  and  the  cases  there 
cited. 

Secondly,  the  submission  was  not  mutual,  because  the  infants  were  not 
bound,  Biddell  v.  Dowse  (c),  in  that  case  the  order  of  reference  contained 
a  similar  clause,  enabling  the  arbitrator  to  make  one  or  more  awards.  An 
award  cannot  be  binding,  imless  there  be  a  previous  binding  submissioni 
Marsh  V.  Wood  (d),  Pearse  v.  Pearse  (c),  Hay  ward  v.  Phillips  (/). 

Thirdly,  the  death  of  Linaker  operated  as  a  revocation  of  the  arbitrator** 
authority.  Linaker  may  have  been  a  party  to  the  matters  in  difference,  not 
included  in  the  action,  upon  which  the  arbitrator  has  awarded.  The  objec- 
tion is  not  cured  by  the  clause  for  the  delivery  of  the  award  to  the  personal 
representatives.  In  the  case  of  a  dispute  as  to  a  particular  chattel,  the  ex- 
ecutor would  not  be  bound.  No  attachment  could  be  obtained  against  him  if 
he  refused  to  perform  the  award.  In  Marsh  v.  Wood,  Lord  Tenlerden,  C.  J. 
observes,  that  "  if  by  matter  ex  post  facto,  a  submission  becomes  inefiectual 
as  to  one  party,  it  must  be  altogether  void. 

Lastly,  the  award  of  350/.  for  other  grievances,  is  uncertain  ;  it  does  not 
state  what  the  grievances  were. — [Parke,  B. — The  Court  has  no  doubt  as  to 
this  point.  This  part  of  the  award  is  only  between  the  plaintiff  and  defend- 
ant in  the  action,  and  the  nature  of  the  grievances  would  appear  by  parol 
evidence  before  the  arbitrator ;  and  for  those  grievances,  the  plaintiff  is  enti- 
tled to  350/.,  and  no  more. 

The  judgment  of  the  Court  was  now  delivered  by 


Parke,  B. — This  was  an  application  to  the  Court  to  set  aside  a  judgment, 
entered  up  pursuant  to  an  award  on  a  submission  by  rule  of  Court,  aiid  a  Ji. 
fa.  thereon,  and  for  a  return  of  a  part  of  the  money  deposited  with  the  sherifi" 
upon  the  execution  of  they?. /a.  The  case  has  been  several  times  before  the 
Court  in  its  earlier  stages ;  and  last  of  all,  upon  a  motion  to  set  aside  the 
award,  which  the  Court  refused,  the  majority  intimating  a  strong  opinion  that 
it  was  good,  but  deciding  merely,  on  that  occasion,  that  it  ought  not  to  be 
set  aside,  but  the  parties  led  to  contest  its  validity,  where  that  necessarily 
would  come  in  question.  On  this  application  to  set  aside  the  judgment  and 
execution,  we  must  determine  the  validity  of  the  award,  for  there  is  no  other 
way  than  by  this  motion,  in  which  the  defendants  can  contest  the  legality  of 
that  judgment  and  execution.  We  are  of  opinion,  that  under  the  circum- 
stances of  this  case,  the  award  is  good. 

It  appears  from  the  affidavits,  that  this  action  stood  for  trial  at  the  Summer 
Assizes,  1835 ;  that  besides  the  subject  of  it,  there  were  other  matters  in  dis- 


(b)  3A.&E.  295. 

(c)  6  B.  &  C.  9Ji5;  9  D.  &  R.  404. 

(d)  9B.&C.659. 


(e)  9  R  &  C.  484 
(/)  I  Nev.  &  P.  288. 
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pate  between  the  parties  to  the  action ;  and  there  were  also  pending  two  suits  Excheqwr, 
\sk  equity,  lAnaker  v.  Laccy,  and  Laceyy.  Lacey^  in  which  suits,  infants  were 
concerned ;  but  who  were  the  parties  to  these  suits  (except  that  one  Thoma9 
Linaker  was  a  plaintiff  in  one),  or  in  what  way  those  suits  were  connected 
with  the  subject  of  the  action  does  not  appear,  and  therefore  we  cannot  as- 
sume them  to  have  any  connexion,  except  so  far  as  appears  by  the  submission 
to  the  reference  hereinafter  mentioned.  When  the  cause  came  on  for  trial, 
an  order  of  reference  was  made,  of  which  this  is  the  substance.  [His  Lord- 
ship stated  the  order].  Soon  after  this,  the  defendants  deposited  730/.  to 
abide  the  reference,  and  by  their  attorney,  attended  the  prior  and  subsequent 
meetings.     On  the  27th  December,  1835,  Linaker  died. 

On  the  17th  June,  1836,  the  arbitrator  made  his  award.  [His  Lordship 
read  the  award].  Afler  this  award,  the  730/.  was  received  by  the  plaintiff, 
and  judgment  was  signed,  and  execution  issued  for  the  balance  awarded  and 
costs. 

The  objections  to  the  award,  were ;  First,  that  it  was  not  6nal  because  the 
chancery  suits  were  not  disposed  of ;  Secondly,  that  the  submission  was  not 
mutual,  because  infants  were  parties,  and  were  not  bound,  nor  could  be  ' 
Thirdly,  that  it  was  revoked  by  the  death  of  Linaker,  one  of  the  parties ;  and 
Fourthly,  that  it  was  void  as  to  the  350/.  awarded  for  other  grievances  as  not 
being  sufficiently  certain.  The  last  of  the  objections  was  disposed  of 
during  the  argument,  and  it  is  unnecessary  to  say  anything  more  upon  it. 

With  respect  to  the  other  three,  the  first  is  wholly  founded  on  the  assump- 
tion, that  in  order  to  make  the  award  valid,  it  is  necessary  that  every  matter 
in  difference  should  be  decided  by  it,  and  if  that  assumption  is  incorrect,  the 
objection  fails.     The  other  two  depend  mainly,  but  not  entirely  on  the  same 
assumption.      The  death  of  Linaker  affects  only  the  authority  to  determine 
that  suit  in  which  he  was  a  party ;  and  therefore,  even  supposing  that  not- 
withstanding the  clause  in  the  submission  providing  for  the  death  of  any 
party,  the  power  to  award  upon  that  suit  is  revoked  ;  yet,  if  an  award  upon 
that  suit  be  not  essential  to  the  validity  of  the  award ;  on  other  matters,  the 
award  may  nevertheless  be  good.     So  in  like  manner,  if  the  determination  of 
those  matters  in  which  the  infants  have  an  interest  be  not  necessary  to  the  de- 
cision of  those  in  which  they  have  none,  the  want  of  such  decision  would  be 
immaterial.      If  it  be  said  that  it  was  a  part  of  the  consideration  for  the  de« 
fendant's  promise  to  refer  the  suits  and  the  actions,  that  the  arbitrator  should 
have  a  continuing  power  to  decide  all  the  suits,  the  answer  is,  that  such  was 
not  the  case,  for  all  the  parties  contemplated  that  the  reference  should  go  on, 
notwithstanding  the  death  of  a  party  of  which  the  express  provision,  binding 
the  executors,  is  a  proof  whether  that  provision  would  be  effectual  or  not  to 
make  an  award,  in  that  particular  suit,  valid.     So  if  it  be  argued,  that  the 
agreement  on  the  behalf  of  all  the  parties  to  all  the  suits  to  give  the  arbitra- 
tor power  to  decide,  was  also  a  part  of  that  consideration,  and  that  the  want 
of  a  binding  consent  of  the  infant  parties  caused  the  failure  of  the  considera-^ 
tion,  the  answer  is,  that  all  parties  well  knew  that  there  were  infant  parties, 
and  as  they  must  be  presumed  to  know  the  law,  they  knew  they  were  not 
bound  by  the  attorney's  consent  on  their  behalf,  and  therefore,  they  had  all 
the  consideration  which  they  had  stipulated  for,  and  the  consent  of  those  par- 
ties, who  could  and  did  consent,  was  a  sufficient  consideration,  in  point  of  law, 
for  their  promise. 
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Exdteqnar.  The  question  therefore  is  reduced  to  this,  whether  under  this  reference  it 
is  necessary  to  the  validity  of  any  award  to  be  made  pursuant  to  it,  that  it 
should  decide  all  the  matters  in  dispute.  And  this  is  a  mere  question  of 
construction,  for  there  is  no  rule  of  kw  requiring  it ;  its  necessity  arises  from 
the  contract  of  the  parties.  The  old  rule  was,  that  unless  the  submission 
expressly  made  it  conditional,  with  an  *'  ita  quod^  an  award  of  part  only 
Tivas  good.  This  was  laid  down  by  Lord  Coke^  in  Ortnelade  v.  Coke  {g\ 
and  it  was  so  held  in  Dyer,  242  b.,  BctepoU^s  Case  (A),  and  many  other  cases. 
In  more  modern  cases  it  has  been  said,  that  an  expreee  condition  is  not 
required,  for  in  Bradford  v.  Beavan  (t),  C.  J.  Willis  says,  '*  I  am  willing  to 
carry  it  as  far  as  it  has  been  carried  already,  because  were  it  not  for  the 
cases,  I  should  be  of  opinion  that  when  all  matters  are  submitted,  though 
wilhout  such  condition  all  matters  must  be  determined,  because  it  was 
plainly  not  the  intent  of  the  parties,  that  some  matters  only  should  be  deter- 
mined, and  that  they  should  be  left  at  liberty  to  go  to  law  for  the  rest.''  But 
beyond  this  the  cases  have  not  gone,  and  it  is  still  the  question  whether  the 
parties  intended  all  to  be  decided.  In  Simmonds  v.  Swain  (/),  Chambre,  J. 
^y^t  "  &  great  deal  of  nicety  prevailed  in  the  old  cases,  respecting  awards, 
but  the  rigour  of  that  interpretation  has  for  a  long  time  been  gradually  relaxing, 
and  the  Courts  are  now  come  to  a  mode  of  considering  them  more  consonant 
to  common  sense.  But  even  in  the  earlier  cases,  so  long  since  as  in  RolWs 
Abridgment,  Arbitrament,  L.,  it  was  in  some  cases  held  that  unless  there 
was  a  clause  "ita  quod  fiat  de  prtemissis^  it  was  sufficient  to  make  the  award 
good  that  one  point  was  decided,  provided  that  it  was  not  necessary  in  order 
to  make  the  award  just,  that  the  others  should  be  decided  also.  In  the  case 
of  Payne  v.  Cook,  adjudged  many  years  since  in  the  Exchequer  Chamber, 
many  points  relating  to  awards  were  decided  on,  and  amongst  others,  this 
general  doctrine  was  strongly  laid  down ;  that  as  there  was  no  clause  in  the 
submission,  providing  that  the  award  should  be  made  on  all  points  submitted* 
if  the  matters  omitted  were  not  necessarily  dependent  on  and  connected  with 
the  other  points,  the  award  should  be  sustained." 

The  point  to  be  decided  then  is,  whether  this  submission  requires  the 
award  to  be  made  of  all  matters  in  dispute.  In  ascertaining  its  meaning  every 
part  is  to  be  construed  together ;  and  when  we  find  a  clause  that  the  arbi- 
trator is  to  have  power  to  make  "  one  or  more  awards  at  his  discretion,"  we 
cannot  doubt  but  that  the  arbitrator  might  make  a  valid  award,  on  one  entire 
subject  of  dispute.  For  it  cannot  be  supposed  that  such  separate  awards 
when  made,  were  not  intended  to  be  binding  from  the  time  they  were  made^ 
it  is  impossible  to  imagine  they  were  to  be  ambulatory  till  the  last  was  made ; 
and  the  case  is  very  difierent  from  that  of  a  reference,  with  power  to  regulate 
the  intermediate  enjoyment,  or  to  give  directions  respecting  the  intermediate 
management  of  some  subject  of  dispute,  which  from  their  very  nature  are 
meant  to  have  a  temporary  operation  only.  This  is  a  provision  that  the  arbi- 
trator may  make  one,  or  more  final  awards. 

We  therefore  think  that  in  this  case  the  parties  have  given  the  power  to 
the  arbitrator,  to  dispose  of  all  matters,  but  have  not  made  it  a  condition^ 
that  all  matters  should  be  disposed  of  by  him. 


^,  Cro.  Jaci.  355.  (0  Willcs,  270. 

(7.5  8  Coke,  98.  (»  I  Taunt.  554. 
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The  only  case  necessary  to  be  considered,  and  which  is  in  any  degree  op-      Excnetpter, 
posed  to  this  view  of  the  question,  is  that  of  Biddell  v.  Dowse,  where  in  fact     wrightson 
there  was  a  similar  clause  in  the  agreement  of  reference.     But  it  is  quite  ^* 

enough  to  say,  that  this  point  was  not  argued  or  considered  in  the  Court  of 
King* 8  Bench,  and  we  cannot  take  the  judgment  as  a  binding  authority,  upon 
a  point  which  was  not  brought  before  the  Court.  The  rule  therefore  will  be 
discharged. 

Rule  discharged. 


Mooa  and  another,  Assignees  of  Purnell,  an  Insolvent 
Debtor,  v.  Baker. 

A  SSUMPSIT  for  money  had  and  received  to  the  plaintiffs^  use,  as  assig*  The  aRsi^necs 

nees,  and  on  an  account  stated  with  them.    Plea: — Non  assumpsit'  ©r  insolvent^' 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  Bristol  Assizes,  it  appeared  that  take  such  pro. 

_^._  i-i  «  t>^^f^f'  pertyonlva*  he 

in  the  Spring  of  1835,  the  msolvent  became  tenant  of  the  defendant,  of  an  mn  was  eauitably 

at  Clevedon.    At  the  time  that  he  took  possession  of  the  premises,  furniture  wuv  entitled 

had  been  supplied  to  the  value  of  170/.  which  was  paid  for  by  the  defendant,  to  at  the  time 

and  it  was  agreed  that  Ptimell  should  give  him  a  bill  of  sale  of  goods  and  furni-  ruptcy  or  aa^ 

ture,  as  a  security  for  the  advance.     In  July,  1836,  the  defendant  delivered  ?j|^""J®"* '  r 

his  account  to  Pumell,  amounting  in  the  whole  to  403/.,  including  the  170/.  A.  agree  to 

for  furniture;  and  on  the  12th  July,  Pumell  executed  a  bill  of  sale  to  the  JJ^^SJ'goods 

defendant  of  all  his  household  goods,  furniture,  wines,  &c.,  and  gave  a  war-  ^  security 

rani  of  attorney  to  secure  the  amount.     On  the  24th  September,  the  pro-  advanced;  and 

perty  on  the  premises  was  sold  by  the  defendant's  directions,  and  produced  the  J^®Tu'^**v 

sum  of  249/.     Pumell  was  subsequently  arrested  at  the  suit  of  another  ere-  fit  of  the  In- 

ditor,  and  obtained  his  discharge  under  the  Insolvent  Debtors'  Act.     It  was  JJebtow'  Act 

proved  that  before  the  12th  Julu,  Pumell  had  expressed  his  desire  to  give  having  within 

\      ,    -     -  .         _  ,  ,       ,   -      ,  ,1  1  ,.       .  three  months 

the  defendant  security,  but  that  the  defendant  had  made  no  application  to  before  the 

him  to  execute  the  bill  of  sale  until  that  day.     The  action  was  brought  to  i^^ljfn^rify* 

recover  the  proceeds  of  the  sale,  it  being  alleged  that  the  bill  of  sale  and  war-  assigned  the 

rant  of  attorney  were  void  under  the  32d  section  of  the  7  Geo.  4,  c.  57.     A  fuance^of^such 

verdict  having  been  found  for  the  plaintiff,  the  amount  of  damage  to  be  set-  »g»*f€ment,  the 

,  .  *^  "  assipnees  are 

tied  by  an  arbitrator.  not  entitled  to 

recover  them, 
but  if  the 

Bompas,  Serjt.,  in  Michaelmas  Term  obtained  a  rule  nisi  for  a  new  trial,  agreement 

on  the  ground  that  by  the  agreement  made  in  1835,  an  equitable  mortgage  of  fts^igrTsuch 

the  furniture  had  been  created,  and  therefore  the  assignees  were  not  entitled  K^Ss  as  he 

°  might  have  at 

to  recover.  the  time  of 

the  execution 
of  the  assign- 

Crowder  and  Barstow  shewed  cause. — This  was  clearly  a  voluntary  ment,  theas- 

transfer,  and  having  been  made  within  three  months  before  the  commence-  b^°ntUled"o 

ment  of  the  imprisonment,  is  void  under  the  32  section  of  7  Geo.  4,  c.  57. —  *hera. 
[Parke,  B. — ^The  rule  was  granted  on  the  ground  that  the  arrangement  that 
a  bill  of  sale  should  be  given  to  the  defendant  as  a  security  for  the  price  of 
the  furniture,  operated  as  an  equitable  mortgage,  which  would  prevent  the 
furniture  from  passing  to  the  assignees.] — Until  the  bill  of  sale  was  given, 
the  whole  agreement  rested  in  contract.     The  term  "  voluntary"  means  with- 
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out  pressure,  or  as  a  witness  stated  "  spontaneous/^  Stuehey  t.  Drewe  (a)^ 
AmeU  V.  Bean  (A),  MargarBHon  v.  Saxton  (c). — \^Parhet  B. — Stuehey  t 
Drewe  may  be  considered  as  overruled  so  far  as  it  appears  to  decide  that  a 
bond  fide  conveyance,  in  consideration  of  an  advance  of  money,  is  voluotarj, 
because  made  on  the  mere  motion  of  the  insolvent.  In  the  present  case,  if 
there  was  an  equitable  assignment  of  the  furniture,  the  plaintiffs  are  not  en- 
titled to  recover,  because  the  assignees  either  of  a  bankrupt  or  of  an  insol- 
vent are  only  entitled  to  that  property  to  which  he  has  both  a  legal  and  an 
equitable  right.  If  this  has  been  an  agreement  to  execute  at  a  future  day  a 
bill  of  sale  of  all  the  goods  that  the  insolvent  might  then  have,  it  would  not 
be  an  equitable  assignment,  but  it  would  be  such,  if  it  had  related  to  certain 
specific  furniture,  plus  the  goods  that  he  might  then  have  in  his  possession.] — 
The  bill  of  sale  included  the  insolvent's  other  goods,  in  addition  to  the  furni- 
ture which  had  been  supplied  by  Carter ^  and  for  those  goods  the  assignees 
would  be  entitled  to  recover. 

Erie  and  Bcmpas^  in  support  of  the  rule,  were  stopped  by  the  Court. 

Parke,  B. — As  the  amount  of  damage  has  been  referred,  it  is  better  that 
tlie  whole  matter  should  go  before  a  legal  arbitrator.  The  arbitrator  will  take 
the  law  to  be  that  which  is  laid  down  by  the  Court,  viz.  that  if  the  agree- 
ment was  to  mortgage  certain  specific  furniture,  of  which  the  carpus  was 
ascertained,  then  the  defendant  would  acquire  an  equitable  title,  which  would 
prevent  the  property  from  passing  to  the  assignees,  and  the  execution  of  the 
bill  of  sale  would  convert  that  equitable  title  into  a  legal  one  ;  but  if  it  was 
only  on  agreement  to  mortgage  furniture  to  be  subsequently  acquired,  then 
no  right  in  equity  would  be  conferred.  I  have  had  an  opportunity,  during 
the  argument,  of  consulting  a  very  high  authority,  and  it  must  be  taken  that 
the  rule  in  equity  is  as  I  have  stated  it.  If  the  parties  object  to  refer,  there 
must  be  a  new  trial. 

Rule  accordingly. 


(a)  2  Myl.  &  K.  190. 

(b)  8Bing.87;  1  M.  &  S.  157. 


(c)  1  Y.  &  Col.  530. 
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Earl  Spencer  v.  Swannell. 

r\EBT  on  the  2  &  3  Edw,  6,  c.  13,  s.  1,  for  the  treble  value  of  tithes  not 
set  out.     Piea : — Nil  debet.     Special  demurrer,  assigning  for  cause^ 
that  the  plea  of  m7  debet  is  not  allowable  in  any  action. 

Newman,  in  support  of  the  demurrer,  was  stopped  by  the  Court 

Henderson,  in  support  of  the  plea.— Ft>#/,  the  rule  of  Ck)urt  applies  only 
to  actions  of  contract  In  Faulkner  v.  Chevell  (a),  which  was  an  action  of 
debt  on  the  22  Geo.  2,  c.  46,  s.  14,  against  a  deputy  clerk  of  the  peace  for 
practising  as.  an  attorney,    Littledale,  J.  says,    "  The  rules  were   uever 

(a)  5  Add.  Be  E.  213;  2  Har.  &  Well.  183. 
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meant  to  apply  to  these  cases,  and  if  they  do,  it  was  an  orersight  in  draw- 
ing them  up.**  If  the  defendant  had  pleaded  "  that  he  never  was  indebted 
in  manner  and  form  as  in  the  declaration  alleged/'  that  would  be  no  answer 
to  the  action,  such  plea  being  the  same  in  effect  as  the  the  plea  of  non  as- 
9ump9it  in  indebitatus  assumpsit ;  that  is.,  it  operates  only  as  a  denial  in  fact 
of  the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from 
which  they  may  be  implied  by  law.  It  is  clear,  that  this  count  is  not  founded 
on  any  contract,  express  or  implied.  Lord  Cohe^  speaking  of  this  form  of 
action,  observes,  that  *'  this  action  of  debt  is  no  action  of  debt  within  the 
Statute  of  28  Hen,  8,  because  it  is  neither  upon  a  specialty,  or  by  contract ; 
neither  is  this  action  upon  this  Statute  any  action  for  any  wrong  personal, 
immediately  done  to  the  plaintiff,  for  it  is  a  nonfeazance,  viz.  a  not  setting  out 
of  tithes ;  Trin.  42  Eliz,  in  Communi  Banco,  adjudged  in  action  for  treble 
value  upon  this  Statute  ;  not  guilty  or  nil  debet  are  good  pleas,  and  so  upon 
the  Statute  5  Elig.^  upon  perjury."  (5).  The  case  referred  to  is,  doubtless, 
that  of  Wortley  v.  Herpingham  (c),  where  it  was  held,  that  "  in  action  upon  the 
Statute,  which  prohibits  a  thing  upon  which  a  penalty  is  demanded,  the  issue 
may  be  non  culpabilis  or  nil  debet^  Johns  v.  Came  (d),  and  Bawtrey  v. 
Isted  (e),  are  to  the  like  effect.  It  is  because  this  is  not  a  debt  ex  contractu^ 
that  no  action  will  lie  against  an  executor  for  the  act  of  his  testator  in  not  set- 
ting out  tithes,  Moreton  v.  Hopkins  (/)  ;  and  for  the  same  reason,  the  Statute 
of  Limitations  is  not  pleadable,  Talory  v.  Jackson  {g). 

Secondly.  This  case  falls  within  the  proviso  at  the  end  of  the  first  section 
of  the  2  &  3  FK  4,  c.  42,  by  which  no  rule  or  order  is  to  have  the  effect  of 
depriving  any  person  of  the  power  of  pleading  the  general  issue  and  giving 
the  special  matter  in  evidence,  in  any  case  in  which  he  is  now  or  hereafter 
shall  be  entitled  to  do  so,  by  any  Act  of  Parliament.  The  plea  of  nil  debet  is 
given  by  the  21  Jae.  1,  c.  4,  s.  4,  which  enacts,  **  that  if  any  information, 
suit,  or  action,  shall  be  brought  or  exhibited  against  any  person  or  persons 
for  any  offence  committed  or  to  be  committed  against  the  form  of  any  penal 
law,  either  by  or  on  behalf  of  the  king,  or  by  any  other,  or  on  the  behalf  of 
the  king  and  any  other,  it  shall  be  lawful  for  such  defendants  to  plead  the 
general  issue,  that  they  are  not  guilty,  or  that  they  owe  nothing,  and  to  give 
such  special  matter  in  evidence  to  the  jury  that  shall  try  the  same,  which 
matter,  being  pleaded,  had  been  a  good  and  sufficient  matter  in  law  to  have 
discharged  the  said  defendant  against  the  said  information,  suit,  or  action,  &c." 
It  is  true,  that  the  first  section  applies  to  qui  tarn  actions  only,  and  the 
second  and  third  appear  to  be  in  furtherance  of  the  first  clause,  but  the 
language  of  the  last  section  is  sufficient  in  terms  to  include  a  case  of  this 
kind.  This  is  strictly  a  penal  action.  In  Radford  v.  MIntosh  (A),  Lord 
Kenyon  says,  penal  Statutes  are  defined  to  be  "  such  Acts  of  Parliament 
whereby  a  forfeiture  is  inflicted  for  transgressing  the  provisions  therein  con- 
tained.**  Nil  debet,  or  not  guilty,  was  pleadable  before  the  Statute  of  21 
/flc.  1,  c.  4,  but  until  the  passing  of  that  Act,  it  would  operate  as  a  denial 
only,  and  would  not  let  in  the  special  matter. 

Thirdly,  supposing  the  plea  bad,  it  does  not  necessarily  follow  that  this 
is  the  form  in  which  the  objection  is  to  be  taken.     The  plaintiff  should  have 


Sxehequitr. 
Earl  Spencer 
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(&)2Iiist.63I. 
(e)  Cro.  Eliz.  766. 

(d)  Cro.  Eliz.  621. 

(e)  Hob.  218. 


(f)  2KeK502;  1  Sid.  407- 
(ff)  Cro.  Car.  513. 
(S)  3  T.  R.  635. 
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Exdieffner,      applied  to  the  Court  or  a  judge  to  set  it  aside.     Where  the  failure  to  observe 

Earl  Spencer    *  prescribed  mode  of  pleading  is  intended  to  be  the  subject  of  demurrer,  it  is 

V-  so  stated  in  the  rule,  as  in  the  case  of  setting  out  the  abuttals  in  an  action  of 

trespass  quare  claU9um  f regit, — [Parke,  B. — If  the  plea  be  bad,  the  objecikm 

may  be  taken  on  demurrer.] 

Newman,  contrd. — Before  the  Stat.  21  Jac,  I,  the  pleas  of  m7  debet,  or  not 
guilty,  were  good  pleas.  It  is  said,  that  the  rule  applies  only  to  actions  of 
contract ;  but  nothing  can  be  more  general  than  the  terms  of  the  fourth  rule: 
**  in  other  actions  of  debt  in  which  the  plea  of  nil  debet  has  been  hitherto 
allowed,  including  those  on  bills  of  exchange  and  promissory  notes,  the  de- 
fendant  shall  deny  specifically  some  particular  matter  of  fact  alleged  in  the 
declaration,  or  plead  specially  in  confession  andavoidance."^[Par*tf,  B. — The 
real  question  is  whether,  supposing  this  case  comes  within  the  words  of  the 
rule,  we  had  any  power  to  take  away  a  plea  given  by  Statute.  It  was,  no 
doubt,  the  intention  of  the  framers  of  the  rule,  to  take  away  the  plea  of  nii 
debet  wherever  it  could  be  done ;  but  had  they  any  power  to  do  so  in  the 
present  case  ?] — The  stat.  2  &  3  Edw,  6,  c.  13,  is  a  remedial  and  not  a  penal 
Act.  The  defendant's  right  to  plead  ml  debet  is  not  given  by  the  Statute  of 
Jamee,  but  existed  at  common  law.  That  Statute  applies  only  to  actions  by 
the  king,  or  at  the  suit  of  a  common  informer.  The  31  Eliz,  c.  5,  in  pari 
materia,  which  limits  the  time  within  which  penal  actions  may  be  brought, 
has  been  held  not  to  apply  to  actions  by  the  party  grieved,  Callifordy,  Blow- 
ford  (t).  In  Selw.  Nisi  Prius  (J)  it  is  said,  "  An  action  on  this  Statute  (2 
&  3  Edtc.  6,  c.  13)  being  brought  by  the  party  grieved  for  the  purpose  of 
trying  a  right,  and  being  a  more  beneficial  remedy  to  the  defendant  than  to 
be  carried  into  the  Spiritual  G>urt,  is  not  considered  as  a  penal  action  brought 
by  a  common  informer ;  consequently,  a  new  trial  will  be  granted  where  it  is 
clear  that  a  verdict  has  been  given  for  the  defendant  against  the  weight  of 
evidence,  although  in  penal  actions  the  Courts  will  not  permit  a  verdict  for 
the  defendant  to  be  disturbed  on  this  ground.*'  In  lianee  v.  Booth  (k),  which 
was  an  action  on  the  9th  Anne,  c.  14,  for  preventing  excessive  and  deceitful 
gaming  ;  that  Statute  is  said  to  be  remedial  where  the  action  is  brought  by 
the  party  injured,  hut  pemd  when  brought  by>a  common  informer.  Even  if 
it  be  a  penal  action  the  proper  plea  is  not  guilty  and  not  nil  debet. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  was  an  action  of  debt  for  treble  value  for  not  setting  out 
tithes,  to  which  there  was  a  plea  of  nil  debet.  To  this  plea  the  plainlilT  de- 
murred, and  assigned  for  a  special  cause,  that  it  was  a  plea  not  allowed  by 
the  pleading  rules.  The  case  was  argued  late  in  last  term  before  my  brothers 
Alderson  and  Gurney,  and  myself,  and  we  have  considered  it,  and  are  of 
opinion  that  the  plea  is  good. 

Two  reasons  were  urged  on  the  argument  for  the  validity  of  the  plea ;  the 
first,  that  the  rules  did  not  extend  to  actions  of  debt  except  those  on  con- 
tract; the  second,  that  this  plea  was  given  by  the  Statute  21  Joe.  1,  c.  4. 
and  therefore  that  the  judges  had  no  power,  by  reason  of  the  proviso  in  sect,  I 


8 
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of  3  &  4  WiiL  4,  c.  42,  to  deprive  the  subject  of  the  benefit  of  this  plea,  and 
of  giving  the  special  matter  in  evidence  under  it,  whatever  they  may  have  in- 
tended to  do  by  the  rules.  The  Court,  on  argument,  intimated  its  opinion 
upon  the  first  point,  but  took  time  to  consider  the  second,  and  look  into  the 
autliorities.  We  think,  after  full  consideration,  that  this  is  a  penal  action 
within  the  4th  clause  of  the  21  Jae,  1,  c.  4,  and  consequently,  that  the  judges 
had  no  power  to  deprive  the  defendant  of  the  right  to  plead  nil  debet  or  not 
guilty. 

That  section  is  as  follows : — "  That  if  any  information,  suit,  or  action, 
should  be  brought  or  exhibited  against  any  person  or  persons  for  any  oflence 
committed  or  to  be  committed  against  the  form  of  any  penal  law,  either  by 
or  on  behalf  of  the  king,  or  by  any  other,  or  on  the  behalf  of  the  king  and 
any  other,  it  shall  be  lawful  for  such  defendants  to  plead  the  general  issue, 
that  they  are  not  guilty,  or  that  they  owe  nothing,  and  to  give  such  special 
matter  in  evidence  to  the  jury  that  shall  try  the  same,  which  matter  being 
pleaded,  had  been  a  good  and  sufficient  matter  in  law  to  have  discharged  tho 
said  defendant  or  defendants  against  the  said  information,  suit,  or  action,  and 
the  said  matters  shall  be  then  as  available  to  him  or  them  to  all  intents  and 
purposes,  as  if  he  or  they  had  sufficiently  pleaded,  set  forth,  or  alleged  the 
same  matter  in  bar  or  discharge  of  such  information,  suit,  or  action." 

There  is  no  doubt  that  this  case  is  within  the  letter  of  this  section  taken 
by  itself. 

A  penal  law  is  a  Statute  which  imposes  a  penalty,  and  the  Statute  of 
Edward  6th  does  impose  a  penalty,  for  it  trebles  the  original  duty  by  way  of 
punishment,  thus  making  the  defaulting  party  liable  to  a  forfeiture  beyond 
the  amount  of  the  duty  withheld.  It  is  true  that  it  is  an  action  not  bctrelif 
penal,  for  on  the  principle  that  it  is  for  a  duty  also,  such  action  lies  by  exe* 
cntors  within  the  equity  of  the  Statute  de  bonis  exporiaiie  in  vita  teetatori*, 
Moreton  r.  Hopkins  (/).  And  afler  a  recovery  in  this  action,  the  plaintiiT 
cannot  recover  the  tithe  in  any  other  suit,  Champemon  v.  Hill  (m) ;  nor  i9 
it  purely  penal,  within  the  rule  adopted  by  the  Courts,  as  to  granting  new 
trials  after  a  verdict  for  the  defendant. 

The  question  then  is,  whether  by  the  context,  or  any  judicial  exposition  of 
the  words  of  this  section,  actions  of  this  kind  or  any  actions  for  penalties  by 
the  party  aggrieved,  are  taken  out  of  the  operation  of  the  words  according  to 
their  ordinary  construction. 

In  the  context,  nothing  is  to  be  found  which  restricts  the  ordinary  meanmg 
of  the  words  of  this  clause  to  any  particular  class  of  informations.  The  title 
(though  it  is  not  strictly  a  part  of  the  Act,  and  is  therefore  of  little  weight) 
is  generalf  "  An  Act  tor  the  ease  of  the  subject  concerning  informations  upon 
penal  Statutes.''  The  recital  in  the  preamble  is,  ^*  that  offences  against  penal 
laws  may,  with  more  ease  and  less  charge,  be  commenced  and  tried  in  the 
counties  where  they  are  committed,  and  that  the  poor  commoners  are  griev-* 
oa$ly  molested  by  troublesome  persons  commonly  called  relators,  informers, 
and  promoters,  by  compelling  them  to  appear  in  His  Majesty's  Courts  a( 
WeetminsteT.^  This  recital  applies  only  to  such  informations  as  might  be 
prosecuted  either  at  the  Assizes  or  Sessions,  or  in  the  superior  Courts,  at  the 
option  of  the  informer ;  and  the  first  clause  removes  that  particular  grievance 
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F^^.  by  restricting  such  informations  to  the  Courts  below  ;  and  the  third  imposes 
EarlSPRNCER  *  further  check  on  these  informations  (namely,  such  as,  "  by  that  Act,  are 
SwANNELL  ^^^^  appointed  to  be  heard  and  determined  in  their  proper  counties'")  bv 
requiring  the  relator  to  make  affidavit  that  the  offence  was  committed  in  (he 
county,  and  within  the  year.  The  second  section  is  in  its  term  general,  but 
it  has  received  a  judicial  construction,  and  been  held  to  apply  only  to  the 
same  description  of  information  as  before  mentioned.  See  the  case  of  Barber 
V.  Tilson  (n),  and  also  Mr.  Justice  Baylexfs  observations  in  Whitehead  v. 
Wynn  (o) ;  its  effect  is  with  respect  to  such  informations  to  re-^nact  the  pro- 
visions of  the  35  EUz.  c.  5,  s.  2,  with  some  alteration  as  to  the  mode  of  taking 
advantage  of  the  objection,  and  to  enforce  the  laying  the  venue  in  the  proper 
county. 

These  three  sect  ions,  therefore,  remedy  the  particular  mischief  recited.  Then 
comes  the  section  in  question,  which,  instead  of  confining  itself  in  express 
t«rmB,  like  the  third  section  immediately  preceding,  to  the  informations  berure 
appointed  to  be  tried  in  their  proper  counties,  uses  general  language.  The 
words  introductory  of  this  (the  fourth  section),  instead  of  "  be  it  further 
enacted,''  as  in  the  second  and  third,  are  *'  and  be  it  also  enacted,"  as  if  pro- 
ceeding to  a  new  head.  It  then  goes  on,  "  That  in  any  information,  action, 
or  suit."  (not  in  any  9uch  information,  &c.)  *'on  any  ptrud  Statute,  it  shall 
be  lawful  for  the  defendant  to  plead  the  general  issue,  and  give  the  special 
matter  in  evidence."  Now  this  section  is  not  in  any  mode  of  construing  it, 
whether,  as  relating  only  to  suits  on  penal  Statutes  as  are  thereafter  to  be 
brought  in  the  inferior  Courts,  or  to  all  suits  on  such  Statutes,  calculated  to 
remove  the  particular  grievance  mentioned  in  the  preamble,  viz.,  that  Che 
subject  has  been  vexatiously  sued  in  the  superior,  when  he  might  have  been 
sued  in  the  inferior  Courts,  and  out  of  the  proper  county.  The  section  i«, 
in  my  view  of  it,  an  additional  boon  to  the  subject ;  it  goes  beyond  the  griev- 
ance recited ;  but  it  is  within  the  general  object  of  the  Act,  the  ease  and  relief 
of  persons  sued.  We  see,  therefore,  no  reason  in  the  context  contained  in 
the  recital,  for  putting  a  narrow  construction  on  the  general  words  of  this 
claiise,  and  there  is  no  other  part  of  the  Act  which  can  have  that  effect.  On 
the  other  hand,  the  proviso  (the  5th  section),  which  clearly  includes  some 
actions  in  which  the  remedy  w&s  in  the  superior  Courts  alone,  affords  an  ar- 
gument, we  do  not  say  a  conclusive  one,  (for  the  proviso  may  have  been  in- 
serted for  the  sake  of  caution),  but  still  it  affords  some  argument  that  some 
part  of  the  Statute  was  intended  to  apply  to  other  penal  Statutes  than  those 
in  which  the  remedy  was  either  in  the  superior  or  inferior  Courts,  at  the  option 
of  the  informer  ;  and  if  so,  the  section  in  question  being  in  its  terms  general, 
may  well  answer  that  description. 

We  think,  therefore,  that  there  is  nothing  in  the  context  which  limits  the 
general  language  of  the  fourth  section,  and  there  is  not  certainly  any  judicial 
exposition  of  this  section  (though  of  all  the  other  sections  there  is  (p),  )  which 
confines  it  to  that  class  of  actions  which  was  capable  of  being  brought  either 
in  superior  or  inferior  Courts  at  the  time  of  the  passing  of  the  21  Jac.  1,  or 
to  actions  by  common  informers. 

(n)  3  M.  &  Scl.  429.  (p)  Lord  Kenvon  in  Leigh  r.  Kenl^ 

(o)  5  M.  &  Sel.  427.  3  T.  R.  364 ;  Rex  v.^Gaul,  1  Salk.  372 ; 

Hicks  s  Case,  ibid,  3/3. 
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There  is  indeed  a  dictum  of  Lord  MansfiekTs,  in  the  eoiirao  of  the  arga-  Exdiequfr. 
ment  of  the  case  of  Liblei/  r.  Cummtng  (q),  which  it  is  proper  to  notice.  ^^^^  spencer 
It  was  an  action  of  debt  for  bribery  on  the  2  Geo.  2,  c.  24,  and  the  question 
was,  whether  under  nil  debet,  the  defendant  could  prove  that  he  was  a  dis- 
coverer under  the  Act,  so  as  to  be  excused  from  the  penalties.  In  the  course 
of  (he  argument,  Mr.  Mansfield  contended  that  the  right  to  give  that  evidence 
did  not  depend  upon  the  old  rules  of  pleading  only,  for  the  Act  of  21  Jae,  1, 
c.  24,  extended  to  actions  upon  subsequent  Statutes,  which  Lord  Mansfield 
denied.  No  decision  was,  however,  ultimately  given  on  that  point,  for  the 
Court  held  that  the  defendant  was  not  a  discoverer  within  the  meaning  of  the 
Statute,  and  Lord  MansfieltTs  denial  may  have  been  directed  to  the  general 
proposition,  that  the  whole  of  the  Statute,  21  Jae,  1,  applied  to  subsequent 
Statutes  as  well  as  those  in  force  at  the  time,  which  it  certainly  does  not,  as 
it  has  been  frequently  held,  that  every  subsequent  Statute  which  imposes  a 
penalty  to  be  recovered  in  the  superior  Courts,  gives  a  new  remedy,  to  which 
the  Statutes  of  James  do  not  apply,  HiclCs  Case  (>').  We  are  strongly  in- 
clined to  think  that  the  fourth  section  does  apply  to  all  subsequent  Statutes; 
probably,  it  was  on  this  ground  that  the  Court  of  King's  Bench  intimated 
their  opinion  in  the  case  of  Faulkner  v.  Chevell,  that  Not  Guilty  was  a  proper 
plea;  but  whether  the  subsequent  Statutes  be  within  this  clause  of  the 
Statute  or  not,  the  dictum  of  Lord  Mansfield,  above  referred  to,  does  not  bear 
on  this  question,  whether  the  fourth  section  applies  to  all  penal  actions,  or 
only  to  penal  actions  of  a  particular  description. 

It  was  argued  for  the  plaintiff)  that  at  commcm  law,  before  the  Statute,  Not 
Guilty  or  nil  debet  were  both  good  pleas  to  an  action  of  debt  for  the  treble 
valiie  of  tithes,  Langley  v.  Haynes  (ji),  Johns  v  Carne  (/),  Wortley  v.  Her" 
pingham,  all  prior  to  the  Statute  of  21  Jae.  1,  as  unquestionably  they  were, 
and  therefore,  that  the  right  to  plead  those  pleas  was  given  by  the  Statute  in 
the  case  of  this  particular  action.  That  is  true,  but  it  is  equally  true  of  every 
other  penal  action,  and  besides,  the  Statute  does  more  than  give  the  right  to 
plead  such  pleas,  for  it  allows  the  defendant  to  give  in  evidence,  under  those 
pleas,  any  matter,  which  if  pleaded,  would  have  been  sufficient  in  law  to  dis- 
charge the  defendant  from  that  information  or  suit ;  and  every  such  matter 
might  probably  not  have  been  given  in  evidence  under  the  general  issue  at 
common  law  as  the  law  was  then  understood. 

For  these  reasons,  which  we  have  given  at  some  length  on  account  of  the 
importance  of  the  case,  we  think  the  plea  good ;  but  the  plaintiff  may,  if  he 
pleases,  withdraw  the  demurrer  and  join  issue  on  payment  of  costs. 


(a)  Burr.  2467. 
(r)  1  Salk.  372. 


(s)  Moore,  302. 
(0  Cro.  Eliz.  621. 


Thimbi^by  v.  Barron. 


TJEBT  in  1500/.  for  money  paid,  in  92/.  for  interest,  and  in  1600/.  for  money  A  coyenant 

found  to  be  due  on  an  account  stated.     Plea  as  to  the  first  and  second  ^y  ^^^  ^^^ 

counts,  that  the  said  sum  of  1500/.,  in  the  first  count  mentioned,  was  and  is  period  on  a 

simple  contract 
debt,  is  not 
pleadable  in  bar  to  ao  action  for  auchdebt. 
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jRsdietffut.  the  amoiint  of  certain  monies  paid  by  the  plaintifls  for  the  defendant's  use, 
under  and  by  virtue  of  a  certain  bond  or  obligation  mentioned  and  recited 
in  the  deeds  hereinaHer  in  thia  plea  mentioned,  and  that  the  plaintiff  claims 
the  interest  in  the  second  count  mentioned,  and  the  same  accrued  after  the 
making  of  the  deed  of  the  2l8t  June^  1831,  hereinafter  mentioned,  upon  and 
for  the  forbearance  of  the  said  monies  so  paid  by  him  the  plaintiff  for  the 
^fendant's  use,  under  and  by  virtue  of  the  said  bond,  and  that  the  plaintiff 
paid  750/^  parcel  of  the  said  sum  of  1500/.  at  one  time,  and  the  residue  of 
the  said  1500/.  at  another  time,  to  wit,  to  Edward  Blithe  Vise,  hereinafter 
mentioned  And  the  defendant  further  saith,  that  after  the  plaintiff  had  paid 
to  the  defendants  use  part  of  the  said  monies,  to  wit  750/.,  parcel  of  the  said 
sum  of  1500/,  and  before  he  had  paid  for  the  defendant's  use  any  part  of  the 
residue  of  the  said  sum  of  1500/.,  to  wit,  on  the  21st  day  of  June,  1831,  by 
a  certain  deed  then  made,  sealed  with  the  respective  seals  of  the  plaintiff  and 
defendant,  and  bearing  date  on  the  last  mentioned  day,  after  reciting  that  in 
consequence  of  a  certain  family  relationship  subsisting  between  the  plaintiff 
and  the  defendant,  the  plaintiff  by  way  of  advancing  the  said  defendant  in 
life,  did  at  the  special  instance  and  request  of  the  defendant,  become  bound 
with  him  in  a  certain  bond  or  obligation,  bearing  date  on  or  about  the  1st 
day  of  March,  1828,  unto  Edward  Blithe  Fiee,  in  the  penal  sum  of  3000/.» 
with  a  condition  thereunto  subscribed  for  making  the  same  void,  on  payment 
of  the  sum  of  1500/.,  with  such  interest  for  the  same  by  such  instalments 
or  payments,  and  at  and  on  such  days  or  times,  and  in  such  manner  and  foim 
as  are  therein  particularly  exprepsed ;  and  further  reciting  (here  the  deed  re- 
cited an  indenture  of  assignment  by  the  defendant  to  the  plaintiff,  dated 
€th  April,  1829,  of  a  policy  of  insurance  for  1500/.  on  the  defendant's  life, 
subject  to  a  provision  for  re-payment  thereof  by  the  plaintiff,  his  executors, 
Stc,  to  the  defendant,  his  executors,  &c.,  or  as  he  or  they  should  direct  oq 
payment  by  the  defendant,  his  heirs,  executors,  or  administrators,  of  the  said 
principal  sum  of  1500/.,  with  the  interest  thereof,  pursuant  and  according  to 
the  tenor  and  effect  of  the  said  bond  and  the  condition  thereof,  and  also 
on  the  defendant,  his  heirs,  executors,  or  administrators,  saving  harmless 
and  keeping  indemnified  the  said  plaintiff,  his  heirs,  &c ,  of,  and  from  all 
damages,  sum  and  sums  of  money,  costs,  charges,  and  expences  whatso- 
ever, which  he  or  they  or  any  of  them  should  or  might  sustain,  or  be  put 
unto  or  he  liable  to  pay  by  reason  or  on  account  of  him ;  (the  plaintiff  being 
IxNind  with  the  defendant  for  the  payment  of  the  sum  of  money  and  interest 
aforesaid),  and  further  reciting,  that  the  plaintiff  had  lately  paid  (the  said  de« 
fendant  having  been  unable  so  to  do)  to  the  said  Edward  Blythe  Vise,  the 
sum  of  750/.  (being  parcel  of  the  said  sum  of  1500/,  in  the  said  first  count 
mentioned)  on  account,  and  in  part  discharge  of  the  money  secured  to  him 
by  the  said  thereinbefore  recited  bond  or  obligation,  so  that  there  then  only- 
remained  due  and  owing  to  the  said  Edward  Bit/the  Fiee,  the  principal  sum 
of  750/.  upon  or  in  respect  thereof,  and  further  reciting,  that  as  it  would  t>e 
inconvenient  to  the  defendant  to  pay  the  said  remaining  sum  of  750/.  to 
the  said  Edward  Blythe  Fise,  at  the  time  fixed  upon  by  them  for  that  pur- 
pose, the  plaintiff  had  agreed  to  pay  the  same,  and  to  enter  into  such  cove- 
nants as  are  thereinbefore  contained,  in  the  consideratbn  of  the  said  relation-^ 
ship  existing  l)etween  the  plaintiff  and  the  defendant  as  aforesaid,  and  in 
consideration  of  the  said  indenture  of  assignment,  of  the  6th  day  of  April, 
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1829,  being  made  and  executed  by  the  defendant  to  the  piaintifT,  by  way  of 
indemnity  or  security,  as  thereinbefore  recited,  Jie,  the  plaintiff,  for  himie!/', 
iiis  heirs,  te.,  did  thereby  covenant  and  agree  with  and  to  the  defendant,  his 
executors,  administrators,  and  assigns,  by  the  said  deed  now  in  recital,  in 
manner  following,  (that  is  to  say)  that  he,  the  plaintiff,  his  heirs,  &c.,  or  some 
or  one  of  them,  should  and  would  when  called  upon  or  requested  so  to  do,  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  Edward  Biythe  Vite^  hia 
executors,  &c.,  the  said  sum  of  750/.  (being  the  residue  of  the  said  sura  of 
1500£  in  the  declaration  mentioned),  and  all  interest  which  might  be  then  due 
for  the  same  in  full  discharge,  and  according  to  the  purport  and  effect  of  the 
said  thereinbefore  recited  bond  and  the  condition  thereof,  and  would  not  ask 
or  require  the  said  defendant  to  join  him  or  them  in  such  payment^  and  also 
that  he,  the  plaintiff,  his  executors,  &c.,  should  not  nor  would  be/ore  ths  ex* 
ffiration  of  ten  years  from  the  date  thereof,  and  which  have  not  yet  elapsed^ 
if  the  said  defendant  should  so  long  live,  call  in  demand  or  compel  payment 
of  the  said  sum  of  750/.  already  advanced,  or  of  the  said  sum  of  1601  residue 
of  the  said  sum  1500/.  in  the  declaration  mentioned,  and  interest  thereon 
to  be  advanced  by  him  in  manner  aforesaid,  or  for  any  part  thereof,  nor 
would  use  or  take  any  ways,  means,  or  proceedings  whatsoever y  for  obtaining 
the  possession  or  receipt  of  the  lame  sums  or  any  part  thereof  and  further, 
that  he,  the  plaintiff,  his  executors,  &c.,  should  and  would  from  time  to  time, 
and  at  all  times  thereafter,  during  the  said  term  of  ten  years,  if  the  said  de- 
fendant should  so  long  live,  accept  and  take  any  sum  or  sums  on  account, 
and  in  part  payment  of  the  money  which  he  had  already  advanced  or  paid, 
or  might  thereafter  advance  or  pay  to  the  said  Edward  Blythe  Vise,  for 
the  use  of  the  said  defendant,  as  aforesaid,  by  such  instalments  in  such  pro- 
portions, and  at  such  times  as  it  should  or  might  be  convenient  for  the 
defendant  to  pay  the  same  or  any  part  thereof,  and  that  thereupon,  he, 
the  plaintiff)  his  executors,  &c.,  should  and  would  give  to  the  defendant  a 
receipt  or  receipts,  or  other  proper  discharge  or  discharges  for  the  money, 
which  he  or  they  might  from  time  to  time  receive  from  the  defendant,  under 
and  by  virtue  of  the  said  deed ;  and  lastly,  that  so  soon  as  the  said  defendant 
%houk]  have  paid  him,  the  plaintiff,  his  executors,  &c.,  all  money  which  he  or 
they  might  have  advanced  for  the  use  of  the  said  defendant  as  aforesaid,  with 
lawful  interest  for  the  same,  he  or  they  would  re-assign  the  said  thereinbefore 
recited  policy  of  insurance  to  the  defendant,  or  as  he  might  direct,  or  in  case 
of  the  death  of  the  defendant  before  or  at  the  expiration  of  the  said  term  of 
ten  years,  he,  the  plaintiff,  his  executors,  &c.,  should  and  would  immediately 
after  that  event,  take  the  proper  and  necessary  steps  for  recovering  and  re- 
ceivii^  the  said  sum  of  1500/.,  insured  upon  the  life  of  the  defendant,  as 
aibresaid,  and  assigned  to  him,  the  plaintifl)  in  manner  before  expressed,  and 
would  (aAer  deducting  all  costs  and  charges,  which  he  or  they  might  have 
heen  thereby  put  unto,  and  all  principal  money  which  might  then  remain  un- 
paid by  or  due  and  owing  from  the  defendant  to  him),  pay  over  the  residue 
or  surplus  of  the  money  to  be  recovered  or  received,  under  or  by  virtue  of 
the  said  policy  of  insurance  to  the  executors,  or  administrators,  or  assigns, 
of  the  said  defendant,  or  as  he  or  they  m^ht  direct ;  and  it  was  and  is  thereby 
farther  declared  and  agreed,  that  althouofh  the  plaintiff  had  for  himself,  his 
beirp,  &c.,  by  the  said  deed  covenanted  and  agreed  not  to  require  before  the 
exptnitkm  of  ten  years  from  the  date  thereof,  the  payment  of  any  prindpal 
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Sxehequer:  sum  OF  siims  of  money  which  might,  from  time  to  time,  be  due  and  owing  tn 
him  or  them  from  the  defendant  in  manner  above  mentioned ;  yet  it  wa«  not 
intended  that  the  said  covenant  should  extend  to  preclude  him,  the  plaintiil^ 
his  executors,  &c.,  from  demanding  or  compelling  payment  of  interest  for  the 
said  advances  ;  and  therefore  he,  the  defendant,  did  thereby  for  himself,  his 
heirs,  &c.,  covenant,  promise,  and  agree  with  and  to  the  plaintiff,  his  execu- 
tors, &c.,  that  the  defendant,  his  heirs,  &c.,  should  and  would  half  yearly,  on 
the  21st  day  of  June,  and  the  21st  day  of  December,  in  every  year  during 
i\m  said  term  of  ten  years,  pay  or  cause  to  be  paid  to  the  plaintiflT,  his  execu- 
ion,  &c.,  lawful  interest  for  all  such  sum  and  sums  of  money  as  might,  from 
ume  to  time,  during  the  said  term,  be  advanced  by  the  plaintiff,  his  execu- 
Urs,  &c.,  for  his  use  as  aforesaid,  and  also  should  and  would  pay  all  annual 
eums  or  premiums  necessary  for  keeping  the  above  mentioned  policy  of 
insurance  on  foot,  pursuant  to  the  covenant  for  that  purpose  contained  in  the 
said  recited  indenture,  of  the  6th  day  of  April,  1829.    Verification. 

General  demurrer  end  joinder. 

W.  H,  Wateon,  in  support  of  the  demurrer,  was  stopped  by  the  Court 

CreenceU,  in  support  of  the  plea. — The  plea  shews  upon  the  face  of  it,  the 
consideration  for  the  agreement  not  to  sue,  viz.,  that  the  defendant  had  kept  up 
the  policy  of  insurance ;  a  covenant  not  to  sue  at  all,  operates  as  a  release 
of  the  debt,  and  there  seems  no  valid  reason  why  a  covenant  not  to  sue  on  a 
simple  contract  debt  for  ten  years,  should  not  operate  as  a  suspension  of  the 
right  of  the  action  for  that  period.  The  reason  why  a  covenant  not  to  sue, 
generally  operates  as  a  release,  is  to  avoid  circuity  of  action  ;  the  damages 
recoverable  by  either  party,  being  equal ;  and  so  they  would  be  in  the  present 
case.  It  is  true  that  a  distinction  is  taken  in  the  earlier  cases  between  a 
covenant  not  to  sue  at  all,  and  a  covenant  not  to  sue  for  a  limited  period  {a), 
— [Parke,  B. — It  is  expressly  so  ruled  by  Lord  Holt  in  Ayloffe  v.  Scrim- 
shire  (b).] — There  is  a  difficulty,  which  does  not  appear  to  have  been 
adverted  to,  respecting  the  case  of  a  surety,  who  is  discharged  by  giving  time 
to  the  principal,  on  the  ground  that  during  the  time  the  creditor  is  precluded 
from  suing  the  principal  debtor,  Davey  v.  Prendergrass  (c),  Lewis  v.  Jones 
(d), — [Parke,  B. — The  true  reason  why  the  surety  is  discharged  by  giving 
time  to  the  principal  is,  that  it  is  the  duty  of  the  creditor  not  to  tie  up  his 
hands  against  the  principal,  but  to  take  all  due  remedies  against  him,  Ex  parte 
Gifford  (0).] — In  Howell  v.  Jones  (/),  this  Court  held,  that  the  taking  an 
acceptance  from  the  principal  debtor  (to  whom  the  plaintifls,  who  were 
bankers  had  made  advances  on  the  guarantee  of  the  defendant),  was  held  to 
discharge  the  surety,  although  it  was  not  in  satisfactbn  of  the  original  debt, 
and  could  not  be  pleaded  as  such, — [Parke,  B. — The  books  are  full  of  au- 
thorities against  you  (y)]. 

Judgment  for  the  plaintiff 

(a)   1  Roll.  Abr.  939 ;   Hodges   v.  (e)  6  Vcs.  805. 

Smith,  Cro.  Eliz.  623.  (/)  1  C.  M.  &  B.  97. 

(6)  Carth.  63;  2  Salk.  572.  {,g)  Lacy  v.  Kynaston,  2  Salk.  575; 

(e)  5  B.  &  Aid.  187.  Deus  yJeferies,  Cro.  Eliz.  352 ;  Burgh 

(cO  4  B.  &  C.  506 ;  6  D.  &  R.  567.  v.  Presion,  8  T.  R.  486^  2  Saund.47,t. 
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Corner  v.  Shew. 


£sehgqver^ 


ASSUMPSIT,    The  first  count  stated  that  the  defendant,  as  exe<mtor,  was  Where  «  de- 

indcbted  to  the  plaintiff  for  goods  suld  and  delivered  to  him  as  executor;  lu'^d^MTx^- 

Seeond,  for  work  and  labour  done  for  the  defendant  as  executor ;  Thirds  for  tor  for  goods 

money  paid  for  the  use  of  the  defendant  as  executor  ;  Fourth,  for  money  due  Ind  UW?for 

from  the  defendant  as  executor,  upon  an  account  stated,  and  that  the  defendant  *"®"«y  P*»^» 

as  executor  promised  to  pay.     The  defendant  pleaded  non  cutumpsit,  and  ne  count  stated :— 

«,^*,  executor.  ^Jt't'SUV. 

A  verdict  having  been  found  for  the  plaintiff,  with  general  damages,  Chan-  in  his  represen- 

neil^  in  Michaelmoi  Term,  moved  to  arrest  the  judgment,  on  the  ground  of  J^  on  theTSo 

a  naisjoinder  of  counts.  fi»J  c^uniB, 

"  and  that  there- 

fore, there  was 

Piaii  shewed  cause. — With  respect  to  the  count  on  the  account  stated,  it  is  ^"*^£'*that'' 
now  settled  that  a  defendant  may  be  charged  in  his  representative  character,  the  plamtiff 
Rote  V.  BovcUria),  PoweU  v.  Graham  {b),  and  a  count  for  money  paid  to  r^"o?elSI  u^n 
the  defendant  as  executor  may  be  joined  with  it,  Aahby  v.  Ashby  (c).    But  then  **>«  **<>  fi«^ 
it  is  olyected,  that  the  two  first  counts  necessarily  charge  the  defendant  de  poshig'the 
boni9  proprii'9,  and  therefore  cannot  be  joined  with  the  two  latter  counts.  8*^*»  <»**»• 
But  Rogers  v.  Price  (e/),  and  Tugwell  v.  Heyman  (e),  are  authorities  that   labour,  to  hare 
an  executor  may  be  liable,  as  such,  for  the  expences  of  a  funeral  suitable  to  fofby^the*te^ 
the  degree  of  the  testator.     It  is  clear  he  may  charge  the  estate  with  such  ex-  tator,  and  the 
pences ;   and  if  an  action  be  brought  by  another  creditor,  he  may  give  in  been  completed 
evidenc-e  those  payments.     Unless  the  contract  stated  upon  the  record  is  hy  the  plaintiff, 
impossible,  there  is  no  misjoinder.    Might  not  an  executor  contract  that  he  will  the  ezacuior. 
not  be  personally  responsible,  but  that  the  other  party  must  look  to  the  es- 
tate for  payment  ? — [A/derson,  B. — It  is  clear,  according  to  the  authorities,  that 
an  action  cannot  be  brought  for  money  had  and  received  by  the  defendant  as 
executor.     But  according  (o  your  argument,  the  defendant  might  say,  I  re^ 
ceived  the  money  as  executor ;  but  that  will  not  alter  his  liability.]     Suppose 
a  case  in  which  he  has  a  right  to  charge  the  estate,  may  he  not  contract  in 
respect  of  It,  and  save  himself  from  liability  ?     Or,  if  a  man  contract  with 
another  for  work  to  be  done,  and  before  it  is  finished,  the  party  dies ;  is  not 
his  executor  liable  for  it  when  afterwards  completed  ?] — [Parke,  B. — In  that 
case,  the  executor  would  be  liable,  but  then  the  declaration  should  state  the 
contract  with  the  testator,  that  the  work  was  incomplete  at  the  time  of  his 
death,  and  finished  afterwards,  and  that  the  defendant,  as  executor,  promised 
to  pay.] 

Channell,  eontrd, — There  are  twa  questions  arising  upon  this  record ;  first, 
whether  a  defendant  can  be  liable  as  executor  for  goods  sold,  and  work  and 
labour ;  and,  secondly,  whether  the  form  of  pleading  is  right.  Roger*  v.  Price 
does  not  affect  the  present  case.  There  it  was  decided,  that  an  executor 
having  assets  was  liable  to  pay  the  expences  of  the  funeral  to  a  third  party, 

fa)  1  H.  Black.  109.    '  (rf)  3  Y.  &  J.  28. 

(b)  7  Taunt.  580 ;  1  Moore,  305.  (e)  3  Camp.  298. 

(c)  7  B.  &  C.  444;  1  Man.&  R.  180. 
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who  had  buried  the  deceased ;  but  though  the  kw  in  such  a  case  implies  a 
promise,  yet  the  cootract  is  not  with  the  defendant  as  executor,  but  in  his 
personal  capacity.  Borers  t.  Brice  has  been  disapproved  of  in  lAtcy  v.  Wai- 
rond  (/),  and  the  only  way  in  which  it  can  be  supported  is,  by  considering 
the  words  "  as  executor,**  as  surplusage.  H^e^  if  those  words  be  stnidLOut 
of  the  two  first  counts,  they  must  stand  in  the  two  last,  and  then  there  will 
be  upon  the  record  counts,  to  which  the  same  plea  and  the  same  judgment  are 
not  applicable.  Could  the  defendant  plead  piene  adminUtravii  to  a  count  for 
goods  sold ;  if  not,  it  is  clear  he  cannot  be  diarged  as  executor. 

Cur,  adv.  wit. 

Parke,  B. — A  motion  was  made  in  this  case  in  arrest  of  judgment,  and 
was  argued  in  the  course  of  the  last  Term.  The  declaration  contained  four 
counts  in  indebitatus  assumpsit ;  the  first  stating  the  defendant,  ms  emeeuiar^ 
to  be  indebted  to  the  plaintifi*  for  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant  as  executor  ;  Ihe  second,  for  work  and  lifbour  performed,  and 
materials  supplied  to  the  defendant  as  executor  ;  the  thirds  for  money  paid 
for  the  use  of  the  defendant  as  executor;  and  the  fourth^  far  money  found  to 
be  due  from  the  defendant,  as  executor,  to  the  plamtifl^  on  an  account  stated ; 
and  it  was  alleged,  that  the  defendant,  as  executor,  promised  to  pay.  To  this 
declaration  there  were  two  pleas,  non  assumpsit  and  ne  ungues  exeeuior ; 
and  on  issue  joined,  a  verdict  was  found  for  the  plaintifl^  with  general 
damages.  The  objection  was,  that  there  was  a  miiyoinder  of  counts,  the  last 
being  clearly  for  a  debt  due  from  the  defendant  in  his  representative  character, 
AsVlnf  V.  Ashhy.  The  third  count  was  admitted  to  be  for  a  debt  which  might 
be  due  from  the  defendant  in  that  character,  for  which  the  same  case  of  Ashby 
T.  Askhff  is  an  authority;  and,  therefore,  that  count  is  not  improperly  joined 
with  the  last.  But  the  first  two  counts,  it  was  contended,  must  necessarily 
be  for  debts  due  (h>m  the  defendant  in  his  own  right,  as  no  goods  couldrbe  sold 
to,  or  work  performed  for  another,  in  his  representative  character.  To  that 
it  was  answered,  first,  that  goods  sold  for  the  purpose  of  a  Aineral,  and  the 
expences  attending  it^  might  be  due  from  the  exeoutor,  as  such  ;  and  the  two 
cases  of  Tugwell  v.  Heyman,  before  Lord  EUenborough,  and  Rogers  v.  Pnee, 
in  thb  Court,  were  cited  as  authorities ;  and,  secondly,  that  if  goods  were  con* 
tracted  to  be  sold  to  the  testator,  or  work  agreed  to  be  done  for  him,  and  the 
goods  were  delivered  to,  or  the  work  completed  for,  the  executor,  such  de- 
mands might  be  recovered  against  the  executor  in  his  representative  character, 
under  the  first  two  counts. 

With  respect  to  the  two  cases  above  cited,  it  was,  no  doubt,  decided  by 
them,  that  there  is  an  implied  promise  on  the  part  of  an  executor  who  has 
assets,  to  pay  the  reasonable  expences  of  such  a  funeral  pf  his  testator,  as  is 
suitable  to  his  degree  and  circumstances.  It  was  contended,  however,  at  the 
bar,  that  those  decisions  were  against  a  prior  authority,  and  were  wrong  (a 
question  upon  which  it  is  not  necessary  for  us  to  give  any  opinbn) ;  but  that 
if  they  were  right,  the  only  point  really  determined  was,  that  the  law  implies  a 
contract  on  the  part  of  the  executor  **  jpersonaUg ''  and  not  in  his  representa- 
tive character  ;  and  we  are  all  of  that  opinion. 

The  implied  promise  cannot  place  the  defendant  in  a  diflerent  condition 

(/)  3  Bing.  N.  C.  841. 
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than  if  he  had  made  an  express  contract  to  the  same  effect,  which  certainly 
would  have  bound  hira  personally  only;  and  none  of  the  cases  contain  any 
authority  to  the  contrary.  In  Rogers  v.  Price,  the  report  does  not  give  the 
form  of  the  declaration ;  it  may  have  been  against  the  defendant  in  his  own 
right.  In  Tugwellv.  Hey  man,  it  seems  to  have  been  against  the  defendants 
as  executors ;  but  the  question,  whether  the  action  would  lie  against  them  in 
that  ekaracter,  was  not  made;  .and  if  it  had  been  made, -the  answer  would 
have  been,  that  if  a  defendant  could  not,  under  any  circumstances,  be  liable 
fur  work  and  labour  done  for  him  as  executor,  those  words  in  the  declaration 
might  be  struck  out  as  surplusage^  which  they  could  not  be,  in  a  case  in 
which  a  defendant  could,  on  any  supposition,  be  liable  in  that  character  to  the 
contract  declared  upon.  / 

lu  a  recent  case  of  Lvey  v.  Walrond,  in  which  the  declaration  was  against 
the  defendant,  as  administrator,  for  the  eJcpences  of  a  funeral,  the  point  was 
not  discussed ;  but  the  case  was  decided  on  the  ground  of  the  payment  of 
money  into  Court  We  think,  therefore,  that  the  first  two  counts  cannot  be 
supported,  on  the  ground  that  an  executor,  as  such,  cannot  be  made  liable  for 
the  fjineral  expences  of  the  testator.  Nor  do  we  think  that  the  plaintiff  could 
have  recovered  under  the  first  two.  counts ;  if  the  goods,  or  work  and  labour, 
had  been  contracted  for  by  the  testator,  and  the  contract  completed  by  the 
plaintiff  in  the  time  of  the  executor.  In  one  of  these  counts,  the  goods  are 
stated  to  hare  been  sold  to  the  defendant ;  and  in  the/other,  the  work  and 
labour  performed  for  hinn  at  his  request:  and  neither  of  these  averments 
would  be  true.^  In  order  to  recover  upon  this  supposed  state  of  things,  the 
counts  should  have  been  difllerently  framed.  We  are  therefore  of  opinion, 
that  the  two  first  county  are  necessarily  for  debts  due  from  the  defendant  in 
his  own  right ;  and,  consequently,  that  there  is  a  misjoinder ;  and  the  rule 
must  be  made  absolute  to  arrest  the  judgment. ' 

Rule  absolute. 
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Ringer  v.  Cann  and  another. 


r|EBT  for  rent  on  an  indenture  of  demise,  by  lessor  against  assignees.  The  lessee  of 
The  plea  denied  the  assignment  and  entry.  certain  pre- 

,       "^  .  ,    _     _  »       __  °        _  ,        »'     y.  .,     «  •      .  .      mwes  at  a  rack 

At  the  trial  before   Vaughan,  J.,  at  the  Norfolk  Summer  Assizes,   it  rent  being  in- 
appeared  that  one  Vince  was  lessee  of  the  mill  and  premises  in  respect  of  JSted"in*|^ 
which  the  action  was  brought,  and  that  being  in  insolvent  circumstances,  he  signmeni  to  de^ 
executed  a  deed  bf  assignment  to  the  defendants,  whereby,  after  reciting  that  which,  after 

he  was  indebted  to  the  several  parties  named  therein,  in  sums  of  money,  >^«f>^«g  hia  in- 
,  .  ,  .  ,  ,  1  r  1        *     I     •  1      1  .1  *        aolvencvand 

which  he  was  unable  to  pay,  and  had  agreed  with  the  said  persons  to  transfer,  that  he'had 

agreed  to  as- 
sign *'al]  his  debts,  personal  estate^  and  efiects  of  every  description  for  the  benefit  of  his 
creditors ;  he  conveyed  and  assigned  to  the  defendants  all  and  singular  the  stock  in  trade,  im- 
plements, croj^  of  every  kind^  tu  tctll  teoered  at  not,  and  personal  estate  of  every  description 
whatsoever,  m,  upon,' and  about  the  said  premises  then  m  his  use  or  occupation,  &c.  (ex- 
cept the  wearing  apparel  of  himself  and  family,  and  also  all  debts,  securities,  &c.  and  all  other 
his  pertonal  estate  and  effects  vokatsoeter  and  tokeresoeoer,  habejidum  in  trust  out  of  the  proceeds : 
first  to  pay  the  expences  of  the  assignment ;  secondly,  to  pav  the  rent  due  and  in  arrear  for 
the  premises,  or  accruing  due  until  and  up  to  the  6th  Aprit  then  next,  and  thirdly,  to  distri- 
bute the  residue  for  the  benefit  of  the  creditors  :"—J2trlcf,  that  the  words  of  the  assignment 
were  sufficiently  large  to  comprehend  the  lease,  and  it  being  the  intention  of  the  parties  to  in- 
clude all  the  insolvent's  property,  and  the  jury  having  found  that  the  assignees  had  sccepted 
the  lease,  it  passed  to  them  under  the  assignment. 
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ass'^  over,  and  convey  all  his  debts,  personal  estate,  and  eflects  of  every 
description  unto  the  def  ndants  upon  trust,  for  the  benefit  of  the  creditors : 
it  was  witnessed  that  the  said  Fince  did  convey,  &c.,  to  the  defendant,  *'  all 
and  singular,  the  stock  in  trade,  implements,  and  utensils  in  trade,  com, 
g  'HJn.  hay,  horses,  carts,  and  carriages,  crops  of  every  kind,  as  well  severed  as 
not,  household  furniture,  plate,  china,  linen,  effects  and  personal  estate  of 
every  description  whatsoever  of  him,  the  said  Vince,  in,  upon,  or  about  the 
dwelling-house,  mill,  out-houses,  and  premises,  situate  in  H.,  now  in  his  use 
or  occupation,  or  elsewhere  soever,  or  which  any  person  or  persons  now,  &c., 
have  or  hath  in  his  or  their  hands,  &c.,  on  account  of  the  said  Vtnee,  (except 
the  wearing  apparel  of  himself  and  family,)  and  also  all  and  every  the  debts, 
&c.,  due  to  the  said  Vince,  and  also  all  bonds  and  other  securities  for  money, 
books  of  account,  and  other  papers,  and  all  other  the  personal  estate  and 
effects  of  him,  the  said  Vince,  whatsoever  and  wheresoever,  or  in  or  to  which 
he  is  in  any  wise  interested  or  entitled,  or  which  any  person  or  persons  have 
or  hath  in  trust  for  him,  (except  as  aforesaid,)  to  hold  in  trust,  collect,  and 
dispose  of  and  convert  into  money  the  said  effects ;  first,  for  payment  of  the 
expenses  of  the  assignment ;  secondly,  to  pay  the  rent  due  and  in  arrear 
for  the  said  mill  and  premises,  in  the  use  or  occupation  of  the  said  /.  Vince,  or 
accruing  due,  until,  and  at,  and  up  to  the  6th  April  next ;  and  thirdly,  for 
distribution  among  the  creditors."  It  was  proved  that  the  premises  were 
held  at  a  rack  rent.  On  the  part  of  the  defendants,  it  was  contended,  that  the 
lease  did  not  pass  to  them  under  the  above  mentioned  assignment.  The 
learned  judge  was  of  opinion,  that  the  terms  of  the  assignment  were  suffi- 
ciently large  to  comprehend  the  lease,  and  led  it  to  the  jury  to  say  whether 
the  defendants  had  elected  to  take  it.  The  jury  having  found  a  verdict  for  the 
plaintiff.  Biggs  Andrews  obtained  a  rule  to  enter  a  nonsuit,  against  which 

F.  Kellif  shewed  cause. — The  question  is,  whether  the  terms  of  tlie  assign- 
ment are  sufficiently  comprehensive  to  pass  the  lessees'  interest.  It  may 
perhaps  be  contended,  that  as  the  stock,  &c.,  on  the  premises,  is  expressly 
conveyed,  and  no  mention  is  made  of  the  premises  themselves,  they  were 
meant  to  be  excluded,  but  the  subsequent  words,  "  all  other  the  personal 
estate  and  effects  of  him,  the  said  /.  Vince!^  are  sufficient  to  comprehend 
every  species  of  personal  property,  to  which  the  insolvent  was  entitled.  The 
manifest  intention  of  the  parties  was,  that  the  whole  of  the  insolvent's  property 
should  be  made  available,  for  the  benefit  of  his  creditors.  Admitting  the 
doctrine  laid  down  by  Lord  Tenterden,  in  the  case  of  Carter  v.  Warns  {a), 
to  be  correct,  no  question  can  arise  here  as  to  the  right  of  the  assignees  to  re- 
pudiate this  assignment,  because  the  jury  have  found  that  they  have  accepted 
the  lease. 

Biggs  Andrews  and  Byles,  contrd. — Although  general  words  are  intro- 
duced in  the  assignment,  they  are  not  sufficient  to  pass  particular  property, 
since  they  must  be  restrained  to  words  ej'usdem  generis,  governed  by  the 
context.  Here  the  intention  of  the  parties  was  to  raise  money  for  the  benefit 
of  the  creditors,  and  nothing  was  intended  to  pass  which  could  not  be  made 
available,  for  the  purpose  of  sale  or  transfer.  Now,  this  was  a  lease  at  a  rack 
rent,  and  could  be  of  no  value  to  the  creditors.     The  intention  to  exdude 

(ei)  i  M.  &  M.  479. 
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the  mill,  may  be  collected  from  the  language  of  the  assignment.  The  pro- 
perty is  described  to  be  "  in  and  upon  the  mill,"  but  the  mill  itself  is  not 
mentioned.  So  aloo  there  is  a  conveyance  of  the  crops  of  every  kind,  "  as 
well  severed  as  not/'  which  ^vouhl  be  unnecessary  if  the  parties  intended  *o 
convey  the  land  on  which  they  grew.  There  is  also  a  provision,  that  the 
assignees  shall  pay  rent  up  to  the  6th  April  next. — [Parker  B. — That  was 
probably  inserted  as  a  protection  to  the  assignees  against  the  creditors  in 
making  that  payment.] — In  Payler  v.  Jlomersham  (A),  it  was  held,  that  the 
general  words  of  a  deed  had  reference  to  the  particular  recital,  and  were  to 
be  governed  by  it.  In  Doe  v.  Meyrick  (c),  it  was  held  that  the  previous 
particular  enumeration  in  a  deed  of  certain  parts  of  an  estate,  restrained  the 
operation  of  the  subsequent  general  words.  The  same  principle  will  be 
found  in  Rawlings  v.  Jennings  (d),  and  RoberU  v.  Knjfin  (e):  other  au- 
thorities will  be  found  in  Com,  Dig.  "  Act  of  Parliament,"  (R.  16.) 

Lord  Abingbr,  C.  B. — I  think  the  distinction  in  all  cases  of  this  kind  is, 
whether  or  not  it  was  the  intention  of  the  parties  to  pass  a  limited  interest,  and 
if  it  was,  then  the  rule  is  not  to  construe  general  words,  so  as  to  extend  that 
interest.  If  for  instance,  the  party  conveying,  has  himself  only  a  limited  estate 
ID  the  subject  matter,  then  the  general  words  may  be  restricted  to  that  which 
was  the  manifest  intention  of  the  grantor.  Here  the  object  of  the  conveying 
party  was  to  make  a  general  assignment  for  the  benefit  of  creditors,  and 
we  cannot  take  into  consideration  what  might  be  the  particular  value  of  this 
lease.  There  can  be  no  doubt,  that,  if  this  lease  was  of  any  value,  the  object 
was  to  pass  the  whole,  and  there  are  words  sufficiently  comprehensive  to  in- 
clude all  the  property,  for  the  rea.«(on  already  given.  I  think  the  stipulation 
that  the  assignees  should  pay  rent  up  to  a  certain  period,  does  not  alter  the 
case. 

Parke,  B. — I  am  of  the  same  opinion.  It  seems  to  me,  that  the  learned 
judge  at  Nisi  Prius,  was  right  in  saying  that  the  leasehold  estate  did  pass 
under  the  assignment.  In  Doe  v.  Meyrick,  the  object  of  the  parties  was  to 
pass  a  particular  estate  only,  and  the  general  words  used  were  restricted  to 
meet  that  intention.  But  that  is  not  the  case  here ;  here  the  object  of  the 
parties  is  to  convey  every  thing  valuable  and  capable  of  being  turned  into 
cash ;  that  appears  from  the  recital  of  the  deed.  The  insolvent  agrees  to 
assign  all  his  personal  estate  and  effects  of  every  description,  upon  trust  for 
the  beneHt  of  his  creditors,  and  the  assignment  goes  on  to  enumerate  the 
personal  estate ;  then  follow  the  general  words  which  cannot  be  restricted, 
the  object  of  the  parties  being  to  pass  all  the  property  which  might  be  benefi- 
cial to  the  creditors.  Then  as  to  the  provisions  for  the  payment  of  rent,  the 
assignees  are  to  pay  the  bygone  rent  as  well  as  that  accruing,  up  to  a  certain 
da},  and  I  think  the  object  of  it  was  to  enable  the  assignees  to  discharge  the 
landlord's  claim,  whether  they  took  possession  of  the  property  or  not. 

BoLLANO,  B. — ^Looking  at  the  object  ot  the  parties,  I  think  it  is  clear  that 
they  intended  to  pass  this  property. 

Rule  discharged. 

{b)  4  ^1.  &  SpI.  42a  {d)  13  Ves.  39 

(r)  2  C.  &  J.  223.  {€)  2  Atk.  1  Vl, 
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Erelietffur, 


Barr  v.  Gibson. 


By  dewl-poll.  ^OVENANT.     The  declaration  staled,  that  by  a  certain  deed-poll,  dated 

oS^^/de-  ^**®  ^*®*  October,  1836,  in  consideration  of  4200/.  to  the  defendant  bv 

fendantsold  the  plaintiff  paid,  the  defendant  did  fully,  freely,  and  absolutely,  grant,  bar- 

r»hip,''wUh**  ?«""*  8®'*»  assign,  and  set  over  unto  the  plaintilf.  all  that  ship  or  vessel  called 

otV*ov***' **id  ^^^  'SbraA  of  Newcastle,  of  the  burthen  of  317  tons,    together  with  ell 

that  he  had  and    singular   the    masts,   sails,   sail-yards,  anchors,  cables,   ropes,   cords, 

fu^Il^power'  and  ^""'*'  gunpowder,  ammunition,  small  arms,  tackle,  apparel,  boats,  oars,  and 

lawful  autho-  appurtenances  whatsoever,  to  the  said  ship  or  vessel  in  anywise  belonging  or 

bargSun!  will  appertaining,  to  have  and  to  hold  to  the  said  plaintiff,  his  executors,  &c.,  from 

asaigii,  and  thenceforth  for  ever ;  and  the  defendant  did  therein  covenant  with  the  plaintiff, 

premises :—  that  at  the  time  of  the  ensealing  and  delivery  of  the  said  deed-poll,  the  de- 

j^^  that  thiB  fendant  had  in  himself  good  right,  full  power,  and  lawful  authority  to  grant, 

that  the  sub-  bargain,  sell,  assign,  and  set  over  the  said  premises  to  the  plaintiff  in  manner 

omTtrimsfer  *^^  ^^^^^  aforesaid.     The  declaration  then  alleged,  that  before  and  at  the  time 

existed  in  the  of  making  the  said  deed-poll,  the  said  ship  or  vessel,  with  the  masts,  &c.,  was 

ship  at  the  ^  wholly  lost  and  destroyed,  and  was  incapable  of  being  granted,  bargained, 

d*lld°^-^d*f  ®^^^*  assigned,  or  set  over,  whereof  the  plaintifl)  at  the  time,  Ac,  was  wholly 

it  was  physi-  ignorant :  and  the  plaintiff  further  saith,  that  the  defendant  had  not,  at  the  time 

ei  or  hadT^*  of  making  the  said  deed-poll  and  sealing  the  same,  any  power  to  grant, 

ceased  to  an-  bargain,  &c.,  the  said  and  other  the  premises  to  the  plaintiff  as  aforesaid ; 

slenatio^n  of  a  wherefore  the  defendant  has  broken  his  covenant,  and  the  plaintiff  hath  not 

ship,  the  )^^A  i)Q|.  f^^ji  |,e  have  possession  of  the  said  ship,  &c.,  but  hath  wholly  lost  the 
covenant  was  ,    ,  ..       ^      /.  .^^^» 

broken.  Same,  and  the  said  sum  of  4200/. 

in  quwt?on  "^^^  defendant  pleaded  First,  as  to  the  first  breach,  that  at  the  time  of 

had  got  on  making  the  said  deed-poll,  the  said  ship  or  vessel  with  the  masts,  &c.,  was 

coMt  of  PrtW  ^^^  wholly  lost  and  destroyed,  and  incapable  of  being  granted,  bargained,  &c. 

JCS^"*****  ^*"  ^^^^^^^y^'  *s  to  the  second  breach,  that  the  defendant  had,  at  the  time  of 

ISth  O^obn-,  making  the  said  deed-poll,  full  power  to  grant,  bargain,  &c.,  the  said  ship 

1  ^b  *th  ^*^  *"^  other  the  premises,  &c.     Thirdly  ;  that  before  the  sealing  and  delivery 

crew  beatingon  of  the  said  deed-poll,  the  said  ship,  &c.,  was  on  the  high  seas,  in  theprosecu- 

Sw*hid  a«>  *  ^"^^  ^^*  certain  voyage,  and  that  true  it  is  that  the  said  ship  or  vessel,  and 

*ft*  *°  !S'  *^®  ^'^  premises  before  the  ensealing,  &c.  of  the  said  deed-poll  was  lost  on 

On  the  14th  ^he  high  seas,  and  that  the  plaintiff  was  ignorant  thereof,  and  the  defendant 

o^ain'had  ^vc*"**  *^»t  before  and  at  the  time  of  the  ensealing,  &c.,  of  the  said  deed-poll, 

her  aunreyed,  he  the  defendant  was  ignorant  of  the  said  loss,  and  believed  that  the  said  ship 

BoldVn  theT  ^^8  safely  prosecuting  the  said  voyage,  and  that  at  the  time  of  the  ensealing, 

^fl»-   P»«  &c,  he  had  in  himself  good  right,  and  full  power,  and  lawful  authority  to  grant, 

tained  no  more  bargain,  &C.,  the  premises,  &c.     The  replication  to  this  plea  denied  that  the 

^sMba^  *^*  defendant  bad  any  power  to  grant,  bargain,  &c. 

when  she  fint        The  cause  was  tried  before  Patteeon,  J^  at  the  Spring  Assizes,  for  the 
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county  of  Laneattter,  when  it  appeared,  that  at  the  time  the  assignirient  was  Exth^gwr, 
made,  the  ship  was  on  a  voyage  from  the  Shannon  to  Coegane,  and  on  the 
1 3th  October,  1836,  got  aground  near  Prince  of  Walei9  Island,  and  was  left 
by  the  crew.  On  the  24th  October ,  the  ship  was  sold,  the  hull  producing 
only  10/.  The  captain  stated,  that  on  the  2l8t  (the  date  of  the  deed-poll), 
she  was  much  in  the  same  condition  as  when  she  first  struck,  that  the  masts, 
&c,  were  standing,  one  of  the  decks  was  five  or  six  feet  above  the  water,  the 
other  less ;  that  if  there  had  been  facilities,  and  it  had  been  a  diflTerent  season 
of  the  year,  she  might  have  been  repaired,  and  that  a  ship  in  the  same  con- 
dition OD  the  English  coast,  could  have  been  got  off  again.  It  also  appeared 
that  the  defendant  had  applied  to  the  underwriters  for  the  amount  of  his  in- 
surance upon  the  ship,  as  for  a  total  loss. 

Upon  this  evidence,  the  judge  left  it  to  the  jury  to  say  whether  at  the 
time  the  ship  was  sold,  she  was  or  was  not  a  ship,  whether  in  fact  she  was 
any  thing  more  than  a  mere  mass  of  timber.  The  jury  found  that  at  the 
time  of  the  sale,  she  did  not  exist  as  a  ship,  whereupon  the  learned  judge 
directed  a  verdict  for  the  plaintiff  for  4200/.,  reserving  liberty  to  the  de« 
fendant  to  move  to  enter  a  nonsuit. 

Alexitnder  obtained  a  rule  accordingly,  and  also  for  a  new  trial,  on  the 
round  that  the  verdict  was  against  evidence. 

CrenDtU  and  Wightman  shewed  cause. — A  party  conveying  must  h&re 
not  only  a  right  to  convey,  but  also  a  controlling  power  over  that  which  he 
conveys.  Suppose  a  party  had  abandoned  a  ship  on  the  high  seas,  and  had 
then  contracted  to  sell  it ;  or  suppose  the  vessel  had  been  taken  by  pirates, 
could  he  effectually  dispose  of  it  ?  He  might  sell  the  chance  of  recovering  it 
back,  but  no  more.  In  Chamberlain  v.  Ewer  (a),  the  effect  of  a  covenant  for 
title  is  considered,  in  a  case  where  the  covenantor  had  not  the  estate  which  he 
professed  to  have.  The  principle  established  in  that  case  is  confirmed  by  Nash 
V.  Asiofi  (6).  There  two  husbands  and  their  wives  joined  in  a  grant  of  lands 
of  their  wives  who  were  parceners,  and  covenanted  that  they  had  right  to  con- 
vey. The  breach  assigned  was,  that  one  of  the  wives  was  then  an  infant, 
and  it  was  adjudged  a  good  breach.  There  is  a  well  known  distinction 
between  a  covenant  against  acts  done  before,  and  a  covenant  against  acts  done 
after  the  conveyance.  The  former  applies  to  wrongful  and  rightful  acts 
equally  ;  the  latter,  to  wrongful  acts  only.  Cases  may  be  put  of  a  thing  in 
esee,  but  yet  not  in  such  a  condition  as  to  be  the  subject  of  a  conveyance ; 
as,  for  instance,  a  ring  at  the  bottom  of  the  sea,  or  in  a  coal-pit,  where  it  cannot 
be  recovered.  Here  it  is  clear  that  the  vessel  was  lost  at  the  date  of  the 
contract. 

IL  Alexander  and  W.  H,  Watson,  contrd. — Cases  of  the  kind  referred  to  on 
the  other  side  are  collected  in  Sugden^s  Fend,  and  Pur,  (c),  and  amongst 
others  be  cites  Hitchcock  v.  Giddings  ((/).  There  a  person  sold  a  remainder 
expectant  upon  an  estate  tail ;  and  both  parties  considered  that  the  remainder 
was  unbarred ;  and  it  afterwards  appeared,  that  a  recovery  had  been  suffered 

(a)  2  Bulst.  11.  (c)  9th  ed.  254. 

(6)  Sir  T.  Jones,  195  ;  Skinner  42.  (d)  4  Price,  135. 
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Exe^-eqiter. 


before  the  contract,  in  that  case  the  purchaser  was  relieved  against  a  bond 
which  he  had  given  for  the  purchase  money,  and  the  seller  was  compelled  to 
repay  the  interest  which  he  had  received.  The  learned  editor  observes,  "  This 
was  a  strong  decision.  The  purchaser  might  have  ascertained  the  fact  by  search. 
The  Chief  Baron  laid  down  some  very  general  propositions ;  his  lordship  said, 
that  if  a  person  sells  an  estate,  having  no  interest  in  it  at  the  time,  and  takes 
a  bond  for  securing  the  payment  of  the  purchase  money,  that  is  certainly  a 
fraud,  although  both  parties  should  be  ignorant  of  it  at  the  time.  Suppose  I 
sell  an  estate  innocently,  which  at  the  time  is  actually  swept  away  by  a  flood, 
without  my  knowledge  of  the  fact,  am  I  to  be  allowed  to  receive  5000/.  and 
interest,  because  the  conveyance  is  e.xecuted,  and  a  bond  given  for  that  sum 
as  the  purchase  money,  when  in  point  of  fact  I  had  not  an  inch  of  land  so  sold 
to  sell  ?  Both  these  cases,  when  they  arise,  will,  it  is  apprehended,  deserve 
great  consideration,  before  they  are  decided  in  the  purchaser's  favour.'*  And 
then  he  adds,  in  a  note  that  Lord  Eldortf  in  a  late  case,  expressed  considerable 
doubt  upon  such  doctrine.  Paine  v.  Meller  («)  was  the  case  of  a  contract  for  the 
sale  of  houses,  which  from  defects  in  the  title,  could  not  be  completed  on  the  day. 
The  treaty  however  proceeded  upon  a  proposal  to  waiv^  the  objections  upon 
certain  terms.  The  houses  being  burnt  before  a  conveyance,  it  was  decided,  that 
the  purchaser  was  bound,  if  he  accepted  the  title,  and  the  circumstance  that 
the  vendor  suffered  the  insurance  t«  expire  at  the  day  on  which  the  contract 
Mas  originally  to  have  l)een  completed,  without  notice,  made  no  difference.  So 
where  A.  agreed  on  behalf  of  B.  to  purchase  four  houses  in  Jamaica^  and  to 
pay  800/.  for  the  same.  The  houses  were  soon  after  swallowed  up  by  an 
earthquake,  and  A.  had  no  assets  of  B.^  yet  the  purchase  money  was  decreed  to 
be  paid,  Cats  v.  Rudele  and  another  (/).  This  decision  was  afterwards 
affirmed,  upon  an  appeal  to  the  House  of  Lords.  In  H'atkine  v.  De  Laney  {g) 
the  defendant  had  covenanted  that  he  was  lawfully  seised  of  a  good  estate  of 
inheritance  in  law,  in  fee  simple,  in  certain  premises  conveyed  to  the  plaintiff* 
and  it  appeared  that  before  the  conveyance,  the  premises  (which  were 
in  America^  had  been  confiscated  by  an  Act  of  the  state  of  New  York;  yet 
this  was  held  to  be  no  breach  of  the  covenant.  In  Earl  of  March  v.  Pigoi  (A), 
a  wager  was  laid  upon  the  chance  of  survivorship  of  one  of  two  persons  who 
was  dead  at  the  time ;  yet  that  did  not  prevent  the  winner  from  recovering. 
A  contract  made  at  a  distance,  must  be  taken  with  all  its  contingencies.  The 
rules  as  to  insurance  do  not  apply  :  insurance  is  a  contract  of  indemnity,  which 
this  is  not ;  neither  are  the  cases  as  to  defective  title,  applicable.  The  ques- 
tion here  is,  whether  any  thing  passed  under  this  conveyance.  It  is  clear, 
that  whatever  existed  of  the  vessel  at  the  time,  did  pass ;  and  not  only  the 
vessel,  but  all  its  earnings.  Then  the  defendant's  covenant  is  only  a  covenant 
for  title  in  the  subject  matter,  whatever  it  might  happen  to  be.  The  term 
*'  set  over,*'  does  not  mean  a  delivery,  but  a  transfer.  But  assuming  this  to 
be  a  total  loss,  for  the  purposes  of  insurance,  yet  it  would  not  be  so  within 
the  Registry  Acts,  unless  the  identity  of  the  vessel  were  totally  destroyed. 
Capture  is  a  total  loss ;  but  not  so  within  the  meaning  of  a  bottomry  bond. 
Park  on  Ineuranee  (i).— [Par*c,  B.— Though  something  may  pass  that  will 


(e)  6  Vc».  349. 
(/)  2  Vera.  280. 
(g)  4  Doug.  354. 


(A)  5  Burr.  2802.  But  see  the  obMrva. 
tiun  of  Heath,  J.,  upon  this  case  in  Uus* 
sey  V.  Cricketti  3  CamplK  172. 

(t)  p.  628. 
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not  conclude  the  matter,  for  the  covenant  is  to  convey  something  which  then 
existed  as  a  ship.]  While  a  vessel  exists  in  specie,  however  maimed  and 
damaged,  she  cannot  be  considered  as  a  wreck,  so  as  to  entitle  the  assured  to 
claim  for  a  total  loss,  BeU  v.  Nixon  (j). 

Cur,  adv.  vtUt 


Parke,  B. — This  cause  was  tried  before  my  brother  Palteson,  at  the  last 
Liverpool  Spring  Assizes,  when  a  verdict  was  found  for  the  plain ti£  The 
declaration  was  in  covenant  on  a  deed-poll,  dated  the  21st  of  October ^  1836, 
by  which  the  defendant,  in  consideration  of  4200/.,  granted,  bargained,  sold, 
assigned,  and  set  over  to  the  plaintiff,  sixty-four  sixty-fourths  of  the  ship 
Sarah,  with  her  masts,  tackle,  and  appurtenances  ;  and  the  defendant  thereby 
covenanted,  that  at  the  time  of  the  sealing  and  delivery  of  the  deed,  he  had 
in  himself  good  right,  full  power,  and  lawful  authority,  to  grant,  bargain,  sell, 
ass^,  and  set  over,  the  premises  to  the  plaintiff,  in  manner  and  form  afore- 
said ;  and  the  declaration  states,  that  the  vessel  was  then  lost  and  destroyed, 
and  incapable  of  being  transferred,  whereof  the  plaintiff  was  then  ignorant : 
and  further,  that  the  defendant  had  not,  at  the  time  of  the  making  of  the  deed- 
poll,  any  power  to  grant,  bargain,  sell,  assign,  or  set  over  the  ship  as  aforesaid. 

To  this  declaration,  the  defendant,  treating  these  two  allegations  as  separate 
breaches,  pleaded,  First,  that  the  vessel  was  not  wholly  lost  and  destroyed, 
and  incapable  of  being  transferred ;  Secondly,  that  he  had  full  power,  at  the 
time  of  the  making  of  the  deed,  to  grant,  bargain,  sell,  assign,  and  set  over ; 
and.  Thirdly,  a  similar  plea,  with  a  special  inducement,  stating  the  loss  of  the 
vessel  at  the  time  of  the  execution  of  the  deed,  and  the  defendant's  ignorance 
of  it. 

The  facts  of  the  case,  as  they  appeared  on  the  trial,  were  these : — the  ship, 
which  was  on  a  distant  voyage  when  the  assignment  was  made,  had  got  on 
shore,  on  the  coast  of  Prince  of  Wales' e  Island,  on  the  i:?thof  October,  1836, 
and  was  lefl  by  the  crew,  beating  on  the  shore.  The  crew  had  access  to  her 
afterwards.  On  the  14th  of  October,  the  captain  had  her  surveyed,  and  she 
was  sold  on  the  24th.  The  ship  had  sustained  no  more  damage  on  the  21st 
than  when  she  first  struck.  It  was  proved,  that  if  there  had  been  facilities, 
and  at  a  diflerent  season  of  the  year,  she  might  have  been  repaired,  and  if  in 
EngUmd,  she  might  easily  have  been  got  off.  When  on  shore,  she  was  h\Q 
feet  above  water  on  one  side,  on  the  other  not  so  much ;  and  her  bulk-heads 
were  strained.  On  this  evidence,  the  learned  judge  left  it  to  the  jury  to  say, 
whether  *'  she  was  a  ship  or  not  on  the  21st  of  October/*  and  they  found 
that  she  was  not.  Whereupon,  he  directed  a  verdict  for  the  plaintiff,  with 
4200/.  damages,  reserving  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit. A  rule  was  obtained  for  that  purpose  in  the  following  term ;  and  on 
shewing  cause,  the  case  was  very  fully  discussed,  and  the  Court  postponed 
its  judgment.  We  have  now  considered  the  case,  and  are  of  opinion,  that 
upon  the  finding  of  the  jury,  the  plaintiff  is  entitled  to  recover ;  but  we  think 
that,  upon  the  lacts  stated,  and  on  the  report,  the  finding  was  wrong,  and 
that  there  ought  to  be  a  new  trial. 

The  deed,  upon  which  the  aci.ion  is  brought,  purports  to  be  an  absolute 
tranifer,  at  the  time  of  its  execution,  of  a  specified  ship,  with  all  the  tackle 


(j)  Holt*8N.P.Ca8e8,423. 
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then  belonging  to  it ;  and  by  the  operation  of  that  deed,  all  the  interest  whicii 
the  vendor  had  at  the  time  in  that  vessel  or  its  tackle,  in  whatever  state  they 
were,  passed  to  the  vendee  from  the  moment  of  the  execution  of  the  deed; 
the  execution  of  the  deed  itself,  without  any  delivery  of  the  chattel,  trans- 
ferring the  property.  The  question,  however,  is,  not  what  passed  by  the 
deed,  but  what  is  the  meaning  of  the  covenant  contained  in  it,  and  whether 
there  had  been  a  breach  of  that  covenant,  as  alleged  in  the  pleadings. 

In  the  bargain  and  sale  of  an  existing  chattel,  by  which  the  property 
passes,  the  law  does  not  (in  the  absence  of  fraud)  imply  any  warranty  of 
the  good  quality  or  condition  of  the  chattel  so  sold,  Parkmton  v.  Lee  {k\ 
Kiel  w.  91 ,  Roll.  Abr.  **  Action  9ur  Case  "  (P.),  pi.  4,  p.  90.  The  simple  bargain 
and  sale,  therefore,  of  a  ship,  does  not  imply  any  contract  that  it  is  then  sea- 
worthy, or  in  a  serviceable  condition  ;  and  the  express  covenant  that  the  de- 
fendant had  full  power  to  bargain  and  sell  in  the  manner  before-mentioned, 
does  not  create  any  further  obligation  in  this  respect  But  the  bai^in  and 
sale  of  a  chattel,  as  being  of  a  particular  description,  does  imply  a  contract 
that  the  article  sold  is  of  that  description,  for  which  the  cases  of  Bridge  v. 
Wain{t),  and  Shepherds.  Kain(nt),  and  other  cases,  are  authorities;  and 
therefore,  the  sale,  in  this  case  of  a  ship,  implies  a  contract  that  the  subject 
of  the  transfer  did  exist  in  the  character  of  a  ship,  and  the  express  covenant 
that  the  defendant  had  power  to  make  the  bargain  and  sale  of  the  subject 
before-mentioned,  must  operate  as  an  express  covenant  to  the  same  eflect ; 
that  covenant,  therefore,  was  broken,  if  the  subject  of  the  transfer  had  been, 
at  the  time  of  the  covenant,  physically  destroyed,  or  had  ceased  to  answer  the 
designation  of  a  ship;  but  if  it  still  bore  that  character,  there  was  no  breach 
of  the  covenant  in  question,  although  the  ship  was  damaged,  unseaworthy,  or 
incapable  of  being  beneficially  employed. 

The  contract  is  for  the  state  of  the  subject  abtolutefy,  and  not  with  reference 
to  collateral  circumstances.  If  it  were  not  so,  it  might  happen  that  the  same 
identical  thing,  in  the  same  state  of  structure,  might  be  a  ship  in  one  place 
and  not  in  another,  according  to  the  local  circumstances  and  conveniences  of 
the  place  where  she  might  happen  to  be.  If  the  contracting  parties  intend  to 
provide  for  any  particular  state  or  condition  of  the  vessel,  they  shoald  intro- 
duce an  express  stipulation  to  that  efiect. 

This  being  the  view,  which,  afler  much  consideratbn,  we  have  taken  of  the 
law  of  this  case,  it  follows,  that  after  the  facts  found  by  the  jury,  the  second 
issue,  at  least,  must  be  decided  in  favour  of  the  plaintiff;  for  if  she  was  not  a 
ship  at  the  time  of  the  execution  of  the  deed,  she  was  incapable  of  being 
transferred  as  such,  and  therefore  the  defendant  had  no  power  to  make  the 
transfer. 

The  question,  whether  the  subject  of  the  transfer  bear  the  character 
of  a  ship  or  not,  may,  in  some  extreme  cases  suggested  in  the  course 
of  the  argument,  be  a  question  of  great  nicety  and  difficulty.  In  the 
present  case,  we  do  not  think  such  a  difficulty  arises.  We  are  of  opinion, 
that  upon  the  evidence  given  on  the  trial,  the  ship  did  continue  to  be  capable 
of  being  transferred  as  such,  at  the  time  of  the  conveyance,  though  she  might 
be  totally  lost  within  the  meaning  of  a  contract  of  insurance,  Thompson  v 


(k)  2  Eaiit,  314. 
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T%e  Royal  Exchange  Asfvranee  Company  (»),  which  proceeds  upon  a  dif- 
ferent priociple,  and  may  take  place  with  less  of  damage  to  the  ship  itself, 
than  occurred  in  this  case.  It  proceeds  upon  the  loss  of  the  subject  insured 
for  beneficial  purposes.  Here,  the  subject  of  the  transfer  had  the  form  and 
structure  of  a  ship,  although  on  shore,  with  the  possibility,  though  not  the 
probability,  of  being  got  off.  She  was  still  a  ship,  though  at  the  time,  from  the 
want  of  local  conveniences  and  facilities,  incapable  of  being  beneficially  em- 
ployed as  such.  The  covenant,  therefore,  of  the  defendant,  that  he  had  power 
to  transfer  her  as  a  ship,  at  the  time  of  executing  the  deed,  was  not  broken. 
We  think  that  there  must  be  a  new  trial ;  and  I  must  add,  that  every 
member  of  the  Court  concurs  in  this  judgment. 

Rule  absolute. 


75 


Bark 

r. 

GiBSOH. 


(n)  I  M.  &  Sel.  30. 


Doe,  dem.  Wawn  v.  Horn,  Kennicott,  Barras,  and  the 
Durham  and  Sunderland  Railway  Company. 

p^  JECTMENT  to  recover  an  undivided  sixth  part  of  certain  messuages,  in  ejectment, 

land,  and  premises,  situate  in  the  parish  of  Sunderland^  in  the  county  *J*  i^t'ff 

of  Durham,     At  the  trial,  before  Coltman,  J.,  at  the  last  Durham  Assizes,  it  wm  tenant 

appeared,  that  the  lessor  of  the  plaintiff  was  tenant  in  common  of  the  premises  ^i^  thinM^of 

in  question,  with  the  three  first  named  defendants,  who  in  the  year  1834,  the  defendanto, 

had  granted  a  lease  of  the  premises  for  ninety-nine  years  to  the  Durham  and  «,  landio^s, 

Suntierland  Railway  Company.     This  lease  was  granted  against  the  consent  *^  ^^^^  ^^ 

of  the  lessor  of  the  plaintiff,  who  gave  the  Company  notice  that  he  was  en-  ants,  (a  railway 

titled  to  one-sixth  of  the  property.     The  Ck)mpany  had  proceeded  to  pull  d^S^dlSV^'' 

down  some  houses,  and  construct  a  railroad  upon  their  site.     The  usual  their  tenants. 

special  rule  had  been  obtained,  admitting  the  landlords  to  defend,  which  was  cial  ruie\acr~ 

in  the  following  t^rms :  "  Upon  the  motion  of  counsel  for  F.  Horny  B.  Ken-  been  obtamed 

nicoU,  and  G.  Barras,  landlords  of  the  Durham  and  Sunderland  Railway  the  landlords 

Company,  the  tenants  in  possession  of  the  premises  in  question  ;   and  it  is  J^^dmitoustfr 

ordered,  that  the  defendants  admit  the  tenancy  in  common  of  the  plaintiff's  in  case  actual  ' 

lessor,  with  the  defendants,  R  Horn,  B,  Kennicotl,  md  G.  Barras;  and  that  ST^ro^Jd."^** 

the  said  F.  Horn,  B,  KennicoU,  and  G.  Barras,  shall  be  joined  and  made  de-  A^  ^^^  ^^* 

fendants  with  the  said  tenants  if  they  shall  appear ;  and  if  the  said  tenants  thatrent had 

shall  not  appear,  then  that  they  may  be  at  liberty  to  appear  by  themselves  ;  5**^  ^ '|[}j*thj 

and  the  said  F,  Horn,  B.  Kennicott,  and  G.  Barras,  consenting  in  such  case,  tenants  in 

to  enter  into  a  rule  to  confess  lease,  entry,  and  also  ouster  of  the  nominal  ^rtain'other 

plaintiff,  in  case  an  actual  ouster  of  the  plaintiff's  lessor,  or  the  tenants  in   Pf"ons,  but 

I    11  «  -I  1  -11  1         •      «      r»^.  .1  i.  there  was  no 

possession  shall  be  proved  at  the  trial,  but  not  otherwise.       The  evidence  of  evidence  that 

actual  ouster,  was  the  pulling  down  of  the  houses  and  the  construction  of  a  ha?beendZ 
railway  upon  their  site.      It  also  appeared,  that  previously  to  the  occupation  termined  :— 
of  the  premises  by  the  Company,  certain  persons  using  the  style  of  Horn  and  ^i,^  4ho  de- 
Co.  had  occupied  them  under  the  tenants  in  common,  and  there  was  evidence  f«nded  as  te- 

'  nants,  were  not 

precluded  by 
the  landlord's  rule  from  contending  that  the  legal  estate  was  not  in  the  lessor  of  the  plaintiff, 
as  the  former  tenancy  might  still  eiist.    The  premises  in  question  vrere  pulled  down  by  the 
Railway  Company,  and  a  railway  erected  on  their  site.    Semble,  that  this  amounted  to  an 
actual  ouster. 
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Exchequer,      of  payment  of  rent  by  Horn  and  Co.,  to  all  the  co-tenants.     It  was  objected 
Doe  dem.      ^^  ^^®  P*'*^  ^^  ^^®  defendants ;  Firsts  that  no  actual  ouster  had  been  proved ; 
Wawn         and  Secondly,  that  the  lessor  of  the  plaintiff  could  not  recover,  l)ocause  a 
Horn  tenancy  having  been  shewn  in  Horn  and  Co.,  no  proof  had  been  adduced  !hat 

and  Others,  jj  \^^^  g^g,.  y^^^j^  determined.  The  learned  judge,  however,  refused  to  non- 
suit the  plaintiff,  and  a  verdict  was  found  for  him,  subject  to  the  opinion  of 
the  Court  upon  the  above  points. 

Alexander  having  obtained  a  rule  to  enter  a  nonsuit, 

Wightman  shewed  cause. — After  having  entered  into  the  consent  rule,  \\  is 
not  competent  for  the  defendants  to  set  up  as  a  defence,  the  alleg^ed  tenancy 
of  Horn  and  Co.  The  rule  expressly  states,  that  three  of  the  defendants  de- 
fend as  landlords,  and  the  Railway  Company  as  tenants  in  possession.  In 
Doe,  d.  Davies  v.  Creed  (a),  it  was  held,  that  where  a  party  defended  as 
landlord,  the  occupiers  of  the  premises  having  suffered  judgment  by  default, 
he  could  not  object  that  the  occupiers  had  not  received  notice  to  quit  from 
the  lessor  of  the  plaintiff.  In  that  case,  the  only  parties  defending  were 
landlords ;  but  this  case  is  stronger,  since  some  defend  as  landlords,  and 
others  as  tenants  in  possession  to  those  landlords.  Mere  evidence  of  a  pay- 
ment of  rent  by  parties  at  some  prior  time,  does  not  make  it  necessary  to 
shew  any  notice  to  quit,  unless  they  come  in  and  defend  either  as  landlord  or 
tenant.  If  Horn  and  Co.  had  come  in  and  defended,  a  right  to  recover  as 
against  them  must  also  have  been  shewn. — [Parke,  B. — There  was  at  some 
time  a  demise  to  Horn  and  Co.,  as  payment  of  rent  to  all  the  co-tenantff  was 
proved.  They  may  all  have  taken  a  wrongful  possession  as  against  Horn 
and  Co.  If  there  had  been  no  landlords  defending,  could  not  the  Railway 
Company  have  made  this  objection  ?] — Suppose  there  had  been  a  demise  to 
Horn  and  Co.,  which  had  been  determined,  and  the  three  defendants  (the 
tenants  in  common)  had  demised  wrongfully  to  the  Railway  Company,  can  it 
be  said  that  the  lessor  of  the  plaintiff,  in  an  ejectment  against  some  as  land- 
lords, and  others  as  tenants,  is  bound  to  prove  a  notice  to  quit  of  the  tenancy 
which  had  been  determined.  The  evidence  shews  that  Horn  and  Co.  were 
once  tenants  of  these  premises  to  the  persons  who  now  defend  as  landlords  ; 
but  by  the  rule,  it  appears  that  the  Railway  Company  are  now  tenants  in 
possession  to  the  same  landlords  of  the  same  premises ;  so  that  as  against  these 
defendants,  there  is  an  admission  that  the  tenancy  of  Horn  and  Co.  does  not 
exist. — [Parke,  B. — The  defendants  say  the  legal  estate  is  not  in  the  lessor 
of  the  plaintiff,  and  in  order  to  shew  that,  they  prove  that  Horn  and  Co.  were 
in  possession  as  tenants  to  them.] — The  defendants  are  estopped  by  the  rule, 
from  saying  that  other  persons  are  not  tenants.  Roe,  d.  Blair  v.  Street  (6). 

Secondly,  an  actual  ouster  was  proved  by  the  pulling  down  of  the  houses, 
and  erecting  a  railway  on  their  site.  The  case  is  not  of  frequent  occurrence, 
but  it  is  analogous  to  cases  in  which  there  has  been  an  actual  destruction  of 
the  property  by  one  of  several  tenants  in  common  ;  in  which  case,  trover  or 
trespass  may  be  maintained,  Fennings  v.  Lord  Granville  (c),  Bntmmel  v. 
Jones  (d),  Heath  v.  Hubbard  (e).      The  only  question  is,  whether  any  sub- 


(a)  5  Bmg.  327 ;  2  Mo.  &  Pa.  (548.  Cc)  1  Taunt.  241. 

(b)  2  Adol.  &  E.  329 ;  4  Ncv.  &  M .         i«/)  2  Sel.  N.  P.  1376. 
42.  (0  4  East,  110. 


HILARY  TERM,  1838. 

stantial  diflerence  arises  from  the  circumstance  of  this  being  real,  and  not 
personal  property.      The  lessor  of  the  plaintiff*  can  no  longer  enjoy  his      DoB^dlm. 
undivided  sixth  part  in  these  houses.     An  actual  ouster  is  not  merely  the        Wawm 
turning  a  person  out  by  force,  but  depriving  him  of  the  usufruct     Suppose         Hot  it 
the  case  of  a  ship,  which  three  out  of  four  tenants  in  common  had  actually      •"^  Oih«i». 
destroyed,  the  fourth  might  maintain  trover,  although  the  materials  remained. 
So  here,  the  plaintiff*  may  maintain  ejectment,  for  although  the  soil  remains, 
he  is  deprived  of  his  usufruct,  by  the  destruction  of  the  houses. 

Alexander  and  W.  H,  WaUon,  cmtrd. — A  tenancy  having  been  proved  to 
have  existed  between  Horn  and  Co.  and  the  co-tenants,  the  lessor  of  the 
plaintiff  cannot  recover,  without  shewing  that  such  tenancy  has  been  deter- 
mined. The  landlord's  rule  does  not  shew  any  determination  of  the  tenancy, 
nor  is  it  an  estoppel  as  against  the  Railway  Company.  It  was  not  the  com- 
mon consent  rule,  but  only  a  landlord's  order,  which  contains  nothing  more 
than  an  admission  that  a  tenancy  in  common  existed  between  the  lessor  of  the 
plaintiff  and  the  three  first  named  defendants ;  and  that  the  Company  were 
tenants  in  possession,  but  they  do  not  admit  themselves  to  be  tenants  to  any 
particular  individuals.  Under  ordinary  circumstances,  it  is  clear  that  Horn 
and  Co.  would  be  entitled  to  a  notice  ;  and  there  is  nothing  in  the  terms  of 
the  landlord's  rule  which  render  it  unnecessary  to  prove  such  notice.  All 
that  the  rule  admits  is,  that  the  Sunderland  Company  were  the  occupiers, 
and  for  anything  that  appears,  they  might,  consistently  with  the  rule,  be 
tenants  to  Horn  and  Co.  If  the  Company  had  been  the  only  defendants, 
there  is  no  doubt  that  they  might  have  set  up  as  a  defence,  that  the  tenancy 
of  Horn  and  Co.  had  not  been  determined. 

Secondly,  no  actual  ouster  has  been  proved  ;  though  what  was  shewn  to 
have  taken  place,  might  amount  to  waste.  There  was  no  alteration  of  title 
or  dbclaimer.  An  ouster  means  a  turning  out  of  possession,  not  a  mere  in- 
jury to  the  property.  The  authorities  cited  on  the  other  side,  were  cases  of 
a  total  destruction  of  the  matter  itself  In  Co,  Litt  199  b.,  it  is  said: 
**  Albeit,  one  tenant  in  common  take  the  whole  profits,  the  other  hath  no 
remedy  in  law  against  him,  for  the  taking  of  the  whole  profits  is  no  ejectment; 
but  if  he  drive  out  of  the  land  any  of  the  cattle  of  the  other  tenant  in  com- 
mon, or  doth  not  suffer  him  to  enter  or  occupy  the  land,  this  is  an  ejectment 
or  expulsion,  whereupon  he  may  have  an  ejectione  firm(e  for  the  one  moiety, 
and  recover  damages  for  the  entry,  but  not  for  the  mesne  profits."  In 
Reading's  Case  (/),  it  is  said,  "  One  tenant  in  common  may  disseise  the 
other,  but  it  must  be  by  actual  disseission,  as  turning  him  out,  hindering  him 
to  enter,  &c."  But  a  bare  perception  of  the  profits  is  not  enough.  The  same 
principle  will  be  found  in  Doe,  d.  Hellings  v.  Bird  (g). 

Cur.  adv»  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Parke,  B. — ^This  was  an  ejectment,  brought  to  recover  an  undivided  sixth 
of  certain  land,  on  which  two  dwelling-houses  had  stood,  but  which  had  been 
pulled  down,  and  were  occupied  by  the  Sunderland  Railway  Company,  who 
had  constructed  their  railway  on  the  site  of  the  demolished  buildings.     The 

(/)  Salk.  ??2.  (g)  11  East,  50. 
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lessor  of  the  plaintifT  was  tenant  in  common  with  three  of  the  defendants, 
who  defended  as  landlords,  and  the  Railway  Company  were  also  defendants. 
It  appeared  on  the  trial,  that  rent  had  been  paid  by  certain  other  persons, 
named  Horn  and  Co.  for  the  premises,  to  all  the  tenants  in  common :  this 
was  prima  facie  evidence  of  a  tenancy  from  year  to  year,  and  no  evidence  to 
the  contrary  was  given.  The  usual  special  rule  was  obtained  for  the  tenants 
in  common  to  admit  ouster,  in  case  actral  ouster  should  be  proved ;  and  the 
evidence  of  actual  ouster  vt-as  the  pulling  down  of  the  dwelling-houses,  and 
the  construction  of  the  railway  on  their  site.  Upon  these  facts,  two  points 
arose,  and  were  reserved  by  my  brother  Coliman : — First,  whether  the  want 
of  a  proper  determination  of  Horn  and  Co.'s  tenancy,  could  be  insisted  upon 
by  the  defendants  in  this  action.  Secondly,  whether  there  was  any  actual 
ouster  of  the  plaintiff  by  the  defendants,  who  were  tenants  in  common.  We 
think,  that  the  first  of  these  points  is  against  the  plaintiff.  If  the  tenancy  of 
Horn  and  Co.  continued  to  the  day  of  the  demise,  they  would  have  been  the 
proper  lessors  of  the  plaintiff;  and  it  must  be  taken  that  it  did  continue, 
because  there  was  no  proof  of  its  determination  by  notice  Co  quit  or  dis- 
claimer. But  it  is  said,  that  the  landlord's  rule  precluded  the  defendants,  the 
tenants  in  common,  from  raising  that  question.  The  case  of  Doe,  dem.  Davits 
V.  Creed  was  cited  as  an  authority.  In  that  case,  the  tenants,  to  whom  notice 
to  quit  ought  to  have  been  given,  were  tenants  in  possession,  and  did  not 
defend  the  action.  But  the  Railway  Company  are  not  the  tenants  entitled  to 
notice,  and  they  defend  the  action ;  and  as  they  have  only  entered  into  tlw 
common  rule  to  confess  lease,  entry,  and  ouster,  and  their  own  possession  and 
no  more,  they  are  not  precluded,  whether  the  other  defendants  are  or  are  not, 
from  setting  up  any  defence  which  they  may  have ;  and  the  want  of  the  legal 
title  in  the  lessor  of  the  plaintiff  to  the  possession  on  the  day  of  the  demise, 
is  a  good  defence.  This  makes  it  unnecessary  to  determine  the  other  point ; 
on  which,  however,  it  is  not  improbable  that  the  lessor  of  the  plaintiff  would 
have  succeeded,  not  perhaps  on  the  ground  of  the  destruction  of  the  houses, 
but  from  the  nature  of  the  occupation  by  a  Railway  Company,  when  the 
railway  is  complete,  and  open  to  the  public.  LUtUton,  section  322,  says, 
**  that  if  one  tenant  in  common  occupy  the  whole,  and  put  the  other  out  of 
poeeeseion  and  occupation,  he  who  is  put  out  of  occupation  shall  have  against 
the  other  a  writ  of  ejectione  firma  of  the  moiety  -^  and  Lord  Coke  says,  in 
his  Commentary  thereon, ''  if  he  drive  out  of  the  land  any  of  the  cattle  of  the 
other  tenant  in  common,  or  not  suffer  him  to  enter  or  occupy  the  land,  this  is 
an  ejectment  or  expulsion,  wherefore  he  may  have  an  ejectment  for  the 
moiety  ;'^  and  if  the  peculiar  use  which  the  other  tenants  in  common  hare, 
through  the  Railway  Company,  (who  must  be  taken  to  have  acted  with 
their  authority,  and  to  claim  under  them,)  be  such  as  necessarily  to  exclude 
the  co-tenant  from  occupying  the  land,  it  seems  that  it  would  be  as  efiectual 
an  exclusion,  as  if  he  had  been  prevented  from  entering  and  occupying  by 
the  defendants  in  person.  The  rule,  however,  must  be  absolute,  to  enter 
a  nonsuit  on  the  first  point. 

Rule  absolute. 
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Doe,  dem.  Mirrell  v.  Milward  and  another* 

PJECTMENT  to  recover  possession  of  a  house  and  premises,  situate  at  Aywriyte- 
'^    Horsham,  in  Sussex,     The  demise  was  laid  on  the  27th  June,  1837.  {hS^iJi*^*^'"* 
At  the  trial  before  Litiledale,  J.,  at  the  last  Sussex  Summer  Assizes,  it  tenucr  ex- 
appeared  that  the  defendants  were  yearly  tenants  to  the  lessor  of  the  plaintiff  MmnJrnTe 
of  the  house  and  premises  in  question,  and  being  desirous  of  quitting  them,  ^"  ^•nSord 

tbey  gave  the  lessor  of  the  plaintiff  a  notice  to  quit,  which  was  as  follows : —  notice  of  his 

iuteution  to 

quit  ftt  that 

**  Horsham,  23  December,  1836.       t>me.   The 

*«  We  hereby  give  you  notice,  that  we  intend  to  give  and  deliver  up  the  af^^ards  "'^ 

possession  of  the  messuage  or  tenement  we  now  hold  of  you,  at  Midsum-  fw  v*'^ 

fftfr  day  next.  nancy  did  not 

«  mUiam  Milward.  S^f  J.,. 

"  Robert  Milward^"  *  ^ej^  »<>»»«• 

"  To  Henry  Murrett,  Horsham^  and  on  noL 

aesfiion  Deing 

«.        !..«.         t  ^'.^i.  rm<ii*i      demanded  at 

The  lessor  of  the  plaintiff  made  no  objection  to  this  notice.     The  defend-   minmiam^ 

ants  having  afterwards  discovered  that  their  tenancy  commenced  at  Christmas  ^[^jjgu 
instead  of  Midsummer,  and  being  desirous  of  continuing  in  the  occupation  of  &t  the  tenancy 
the  premises,  previously  to  Midsummer  gave  a  fresh  notice  to  quit  at  the    mined  by  the' 
Christmas  following.    The  lessor  of  the  plaintiff  having  demanded  possession   ^^.l^^^^^' 
at  the  expiration  of  the  first  notice,  the  defendants  refused  to  deliver  it  up,   could  not  ope- 
on  the  grounds  that  their  tenancy  did  not  expire  until  Christmas,  and  this   ^^^H  ^f^^n 
ejectment  was  accordingly  brought.    It  was  contended  on  the  part  of  the   the  Statute  of 
lessor  of  the  plaintiff,  that  although  the  notice  might  not  be  sufficient  in  case   ^  t«ke  emir^ 
the  tenancy  expired  at  Christmas,  yet  it  would  operate  as  a  surrender  by   i»fiUuro, 
operation  of  law  of  the  defendant's  interest,  it  being  a  note  in  writing  within 
the  meaning  of  the  third  section  of  the  Statute  of  Frauds.     The  learned 
judge  left  it  to  the  jury  to  say  whether  the  tenancy  commenced  at  Midsum- 
mer or  at  Christmas,  and  the  jury  found  the  latter.     A  verdict  was  however, 
entered  for  the  lessor  of  the  plaintiff,  on  the  question  as  to  the  surrender, 
with  leave  for  the  defendants  to  move  to  enter  a  nonsuit. 

Tyndale,  in  Mtohaslmas  Term  last,  obtained  a  rule  accordingly,  citing 
Johnstone  v.  Huddlestone  (a), 

nesiger  and  Ogle,  shewed  cause. — This  case  is  distinguishable  from 
Johnstone  v.  Huddlestone,  for  there  the  notice  was  by  parol,  but  here  the 
notice  being  in  writing,  though  it  may  not  be  good  as  a  notice  to  quit,  yet  it 
will  operate  as  a  surrender  of  the  defendants'  interest  in  the  premises.  In 
Aldetdmrgh  v.  People  {b),  Parke,  B.,  said,  <'  The  landlord  might  if  he  had 
chosen,  have  treated  this  irregular  notice  to  quit  as  a  surrender,  as  a  term  of 
this  kind  may  be  surrendered  by  a  note  in  writing,  but  he  has  not  done  so.'* 
^Parke,  B. — ^That  case  is  in  eflfect  overruled  by  Weddall  v.  Capes  (c).] 
•—No  particular  form  of  words  is  necessary  to  constitute  a  surrender;  all 

(a)  4  B.  &  C.  922;  7  D.  &  R.  411.  (c)  1 M.  &  W.  50. 

(6)  C  C.  &  P.  212. 
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ErrJeqwr,  thai  the  Statute  requires  is,  that  an  intern  ion  to  surrender  should  be  expressed 
in  writing,  Farmer  v.  Rogers  (d).  Here  the  words  are,  •*  We  hereby  give 
you  notice,  that  we  intend  to  give  and  deliver  up  possession  of  the  messuage 
or  te'ienient  we  now  hold  of  you,  at  Midsummer  day  next." — [Pitrke,  B. — 
The  difficulty  is,  that  it  is  infuturo,] — It  did  not  require  the  landlord's  assait 
at  the  time,  but  it  was  a  proposal  which  he  must  be  taken  to  have  assented 
to,  up  to  Mideummer  day,  and  then  it  took  effect  as  a  surrender. — [Alderson, 
B. — There  is  an  offer  by  the  tenant  to  do  a  thing  at  a  certain  day,  and  when 
the  time  conies,  he  changes  his  mind,  and  refuses  to  do  so.] — In  DoCf  d.  Eyrt 
▼.  Lambfif  («),  the  tenant  on  being  applied  to,  respecting  the  commencement 
of  his  holding,  informed  the  party  that  it  began  on  a  certain  day,  and  notice  to 
quit  on  that  day  was  given  at  a  subsequent  time;  it  was  held  that  he  was 
bound  by  the  information  which  he  had  so  given,  and  was  not  permitted  to 
shew  that  in  fact  the  tenancy  commenced  at  a  diffierent  time.  The  present 
case  is  much  stronger  than  that,  because  here,  there  was  written  notice. — 
[Aldersony  R — In  the  case  cited,  Mr.  Garrow  asked  Lord  Kenyan  to  give  an 
opinbn  as  to  what  ought  to  be  done.  It  was  rather  a  statement  of  facts  on 
one  side,  and  assented  to  on  the  other.] — At  all  events,  there  ought  to  be  a 
new  trial,  and  not  a  nonsuit,  as  the  point  was  not  distinctly  put  to  the  jury. 

Andrews,  Serjt.,  and  Tyndale,  contrd. — There  is  no  authority  to  shew  that 
a  defective  notice  to  quit  will  operate  as  a  surrender,  Johnstone  v.  Httd- 
dlestone,  is  an  authority  to  the  contrary.  There  the  tenant  gave  his  landlord 
less  than  six  months'  notice,  before  the  tenancy  expired,  and  the  premises 
were  re-let  by  auction,  at  which  the  tenant  attended,  and  bid,  but  the  new 
tenant  was  not  let  into  possession  ;  and  it  was  held,  that  the  tenancy  was 
not  determined,  there  not  having  been  either  a  sufficient  notice  to  quit  or  a 
surrender  by  operation  of  law,  within  the  meaning  of  the  Statute  of  Frauds. 
Here  there  was  no  assent  to  the  notice  on  the  part  of  the  landlord,  until 
Midsummer  dsiy,  and  then  the  tenant  dissented  from  it.  Before  that  time,  it 
could  not  operate  as  a  surrender,  it  being  infuturo,  Weddall  v.  Capes. 

Parke,  B. — The  rule  must  be  absolute  to  enter  a  nonsuit.  I  am  strongly 
of  opinion,  that  there  cannot  be  a  surrender  to  operate  infuturo.  The  case 
of  Johnstone  v.  Huddlestone,  appears  to  be  decisive  on  that  point.  There 
the  Court  held,  that  an  insufficient  notice  to  quit,  accepted  by  the  landlord, 
did  not  amount  to  a  surrender ;  and  it  was  agreed,  that  there  could  not  be  a 
surrender  to  operate  infuturo.  Though  the  precise  point  was  not  determined 
in  Weddall  v.  Capes,  yet  the  opinion  expressed  by  the  Court,  must  be  con- 
sidered as  having  considerably  shaken  the  authority  of  Aldenburgh  v.  Peaple. 
As  to  granting  a  new  trial,  there  appears  to  have  been  conflicting  evidence, 
as  to  the  time  at  which  the  tenancy  commenced ;  but  that  the  jury  have  de- 
termined in  favour  of  the  defendant. 

Alderson,  B. — There  was  evidence  to  shew  that  the  tenancy  commenced 
at  Christmas,  and  the  jury  have  so  found ;  we  cannot  therefore  grant  a  new 
trial.  The  lessor  of  the  plaintiff  can,  if  he  is  so  advised,  bring  a  fresh  eject- 
ment 

Rule  absolute  to  enter  a  nonsuit* 

(d)  2  Wils.  26.  (e)  2  Esp.  635. 
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McGregor  and  another  v.  Horsfall.  E*eheqH0r, 

M'Grbgor  and  another  t;.  Smith. 

'pHESE  were  two  actions  brought  by  the  same  plaintiffs  on  two  diflerent  Where  two 

policies  of  insurance,  effected  with  two  different  companies  upon  the  same  JJ^^^Ji^*'!]. 
ship,  against  the  defendants,  as  chairmen  of  those  companies.    Afler  the  de-  •ame  pUintift 
cUration  had  been  delivered,  a  summons  to  consolidate  the  action  was  served  ent  defenl^^ 
on  (he  plaintifis,  and  Parke,  B.,  after  hearing  the  parties  at  chambers,  made  m^*  o?  diffei- 
the  following  order,  "I  do  order,  that  upon  submission  of  the  plaintiffs  and  of  insurance 
the  last  named  defendant,  to  be  bound  and  concluded  by  such  verdict  as  shall  **u*^*i*'*S!  ^ 
be  found  in  the  first-mentioned  action  (provided  the  same  shall  be  to  the  sa-  refuted  to  coo- 
tisfaction  of  the  judge  before  whom  the  same  shall  be  tried,)  the  defendant  ttt^m  thf" 
in  the  first-mentioned  action  admitting  his  subscription  to  the  policy  in  ques-  conseiit  of  the 
tion,  by  his  authorized  agents,  named  in  the  declaration,  all  farther  proceed-  ^  ^°^ 
ings  in  the  last-mentioned  action  be  stayed." 

CrttwU  having  obtained  a  rule  nisi  to  rescind  or  amend  this  order, 

Wtghiman^  shewed  cause. — ^The  plaintiffs  state  no  grounds  for  wishing  to 
try  one  action  rather  than  the  other,  but  merely  object  to  being  bound  by  the 
one  fixed  upon.  DoyU  v.  Anderton  (a),  may  perhaps  be  cited  as  an  autho- 
rity that  the  Court  will  not  in  such  a  case,  without  the  plaintiff^s  consent, 
make  a  consolidation  rule  upon  the  terms  of  the  plaintiff  and  defendant  being 
bound  in  both  actions  by  the  event  of  one ;  but  that  case  must  be  considered 
as  overruled  by  HoiUngiworth  v.  Srodrick  (6). — [Parke,  B. — Have  you  any 
precedent  for  binding  the  plaintiff  against  his  consent  1] — Hollingeworth  v. 
Brodriek  appears  to  be  an  authority  on  that  point. 

Creeweil,  fOfifri.— The  plaintiffs  claim  the  right  which  they  undeniably 
possess,  of  trying  which  action  they  pleas?.  This  is  not  the  case  of  two  ac- 
tions on  the  same  policy,  but  of  two  different  policies  effected  with  different 
companies.  In  Dagie  t.  Anderetm,  the  Court  decided  that  they  could  not 
bind  the  plaintiff  without  his  consent.  HoUingeworth  v.  Brodriek,  cannot 
he  said  to  have  shaken  that  decision.  The  plaintiffs  are  willing  to  consent  to 
the  consolidation  rule  upon  the  following  terms: — the  plaintiffs  to  select 
which  action  they  will  try,  the  defendants  in  the  [action  which  is  not  tried 
agreeing  to  be  bound  by  the  verdict  in  the  other ;  the  defendant's  interest  in 
the  policy  to  be  admitted,  and  if  the  defendant  in  the  action  which  is  to  be 
tried,  pays  money  into  Court,  money  is  also  to  be  paid  into  Court  in  the 
other  action. 

Parks,  B. — ^We  think  the  plaintifis  cannot  be  bound  in  the  way  proposed 
by  this  order,  and  unless  the  terms  that  are  offered  are  agreed  to  in  a  week, 
the  rule  for  rescinding  the  order  must  be  absolute. 

Rule  aooM-dingly. 


873. 
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Sxehtipifitm 


A.  and  B. 
entered  into 
partnership  aa 
attomies,  and 
it  was  agreed 
that  B.  should 
receive  3002.  a 
year  out  of  the 
profits,  but  he 
.  was  not  to  be 
liable  in  any 
manner  for  the 
losses  of  the 
business,  and 
was  to  have  a 
lien  on  the 

{>rofits  for  any 
osses  he  might 
sustain  by 
reason  of  his 
liability  as  a 
partner:— 
HeH,  that  A, 
and  B.  were 
properly  joined 
as  plaintnTa 
in  an  action 
for  work  and 
labour. 


Bond  and  another  (Assignees  of  George  Powell  Watts, 
a  Bankrupt,)  and  Philip  Henry  Watts  v.  Pittard. 

T^EBT  for  work  and  labour  as  the  attornies  and  solicitors  of  the  defendant, 
and  for  money  paid,  and  money  due  on  an  account  stated.    Piea,  nun- 
quam  tndebtteUut. 

At  the  trial  before  Patteson,  J.,  at  the  last  Assizes  for  the  county  of  Somer- 
set, it  appeared  that  in  the  year  )  826,  the  two  Watts*  had  agreed  to  enter  into 
partnership,  and  that  the  defendant  had  retained  them  both  as  his  solicitors, 
and  had  treated  them  as  partners.  On  the  part  of  the  defendant,  an  answer 
ly  Philip  Henry  Watts,  to  a  bill  in  equity  filed  by  the  defendant  in  this 
action,  was  given  in  evidence,  in  which  it  was  stated,  that  in  the  month  of 
February,  1826,  he  and  his  brother  George  Powell  Watts  in  the  said  bill 
mentioned,  who  was  then  carrying  on  the  business  of  a  solicitor  and  attorney 
in  the  city  of  Bath,  verbally  agreed  to  enter  into  partnership  together  as 
solicitors  and  attornies,  and  that  such  business  should  be  carried  on  by 
them,  under  the  style  or  firm  of  Messrs.  George  Powell  and  Philip  Henry 
Watts;  and  it  was  further  agreed  between  them  that  the  profits  of  their  said 
business  should  be  divided  between  them,  in  manner  following,  viz.  that  be 
P.  H.  Watts  should  in  each  and  every  year  be  entitled  to  receive  in  the 
first  place  out  of  such  profits  the  sum  of  300/1,  which  sum  was  then  repre- 
sented by  the  said  G,  P.  Watts,  to  be  equal  to  one-fifth  of  the  profits  of  the 
said  business  so  carried  on  by  the  said  G.  P.  Watts ;  and  accordingly,  this 
defendant,  P.  H  Watts,  saith,  that  the  said  G.  P.  Watts,  and  he  the  said 
P,  H,  Watts  commenced  carrying  on  such  business  in  partnership  together 
under  the  style  and  firm  aforesaid,  and  always  held  themselves  out  to  the 
world,  and  were  treated  by  their  clients  as  being,  as  they  were  in  fact,  co- 
partners in  such  business  ;  that  the  said  P.  H  Watts  was  always  treated  by 
the  said  (r.  P.  Watts,  as,  and  was  in  fact,  a  partner  with  him  in  such 
business,  receiving  and  paying  the  debts  of  such  business  equally  with  the 
said  G,  P.  Watts,  and  entitled  to  such  share  in  the  profits  thereof  as  herein- 
before  mentioned ;  but  this  defendant  P.  H  Watts  admits  it  to  be  true,  thai 
as  between  themselves  this  defendant  was  not  to  be  in  any  manner  liable  to 
the  losses  of  the  said  business,  inasmuch  as  this  defendant  was  entitled  to 
retain  in  the  first  place,  and  in  all  events  his  share  out  of  the  profits  thereof, 
and  it  was  agreed  that  this  defendant  should  have  a  lien  upon  the  said  pro- 
fits, for  any  losses  he  might  sustain  by  reason  of  his  liability  as  a  partner. 
The  learned  judge  told  the  jury,  that  in  order  to  constitute  a  partnership,  there 
must  be  a  community  of  profit  and  loss.  The  j«ry  found  that  P.  H.  Watts 
was  interested  in  the  profit,  but  not  in  the  loss,  and  a  verdict  was  entered 
for  the  defendant,  with  liberty  for  the  plaintifis  to  move  to  enter  a  verdict  for 
them.     Erie  having  in  Michaelmas  Term  obtained  a  rule  accordingly. 

Crowder,  (with  whom  was  Barstow)  now  shewed  cause. — The  rule  is, 
that  to  constitute  a  complete  partnership,  there  must  be  community  of  profit 
and  loss.     Waugh  v.  Carver  (a),  Grace  v.  Smith  (b),  Smith  v.  Watson  (c). 


{^a)  2  U.  BUc.  235. 
(b)  2  W.  Blac.  1000. 


(0  2  B.  &  C.  401 ;  3  D.  &  R.  751. 
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A  ooaimiiniiy  of  profits  might  make  them  answerable  to  third  parties,  but  ad 
between  themselves  there  must  be  a  community  of  loss  as  well  as  profit, 
otherwise  they  cannot  sue  jointly.  Green  v.  Beeely  (d). — [Lord  Abinger, 
G.  B. — There  is  no  doubt  a  participation  in  the  profits  would  entitle  a  party 
to  an  account  in  equity.  Parke,  B. — To  whom  would  this  money  have 
belonged  if  recovered  !  It  would  belong  to  both  until  the  end  of  the  year,  when 
an  account  would  be  taken,  and  then  300/.  would  be  paid  to  R  IL  Waits, 
and  the  balance  to  the  other.]— It  is  submitted  tha^  P.  H.  Watie  stood  in  the 
mere  situation  of  a  clerk,  with  300/.  a  year  salary,  and  a  lien  on  the  profits  to 
that  amoimt. — [Parke,  B. — Until  the  net  profits  are  ascertained,  the  money 
would  be  the  property  of  both.] 

Lord  Abikgbr,  C.  B. — It  is  clear  that  P.  IL  Watts  would  not  be  entitled 
to  the  300^,  a  year,  unless  there  were  profits,  and  the  lien  upon  the  profit^ 
would  seem  to  exclude  any  other  remedy  in  respect  of  it.  Is  he  not  then  in 
some  degree  subject  to  loss?  But  if  not  I  think  he  is  a  partner,  so  far  at  least 
as  relates  to  the  money  recoverable  in  this  acticxu 

Parke,  B. — There  is  no  doubt  this  contract  was  entered  into  by  both  the 
Messrs.  Watts,  and  that  both  are  entitled  to  sue.  If  it  were  entered  into  by 
one  only,  then  the  question  would  be,  whether  the  other  was  jointly  interested 
in  the  contract  By  the  agreement,  P.  H.  Watts  was  to  receive  300/.  a  year 
out  of  the  profits,  that  is  out  of  the  net  profits,  which  could  not  be  ascer- 
tained until  the  end  of  the  year.  In  the  mean  time  the  debt,  when  recovered, 
would  be  the  joint  property  of  both,  and  the  money  would  belong  to  both, 
until  the  account  was  settled.  In  Gilpin  v.  Endersby  (e),  a  person  who  by 
a  partnership  deed  was  exempted  from  all  possibility  of  loss,  was  held  to  be 
a  partner,  though  of  an  unusual  kind. 

BoLLAND,  B. — I  am  of  the  same  epinion.  It  is  established  by  several  case? 
both  at  law  and  in  equity,  that  third  parties  are  not  affected  by  the  secret  con- 
tracts, inter.  Sec,  of  persons  holding  themselves  out  as  contracting  partners. 
That  doctrine  is  fully  considered  in  the  case  of  Wauyh  v.  Carver. 
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Exchequer, 


GuRRBY,  B.,  concurred* 


Rule  absolute. 


(<0  a  Bing.  N.  C.  112;  2  Scott.  164.         (e)  5  B.  &  A.  954, 


KiNE  V.  Sewell. 


^LANDER.  The  declaration  stated,  that  before  and  at  the  time  of  the  A,  IwTiiiff 
committing  of  the  grievances  by  the  defendant,  the  plaintiff  carried  on  S?idThouM 
for  B.,  employed  C.  a  carpenter,  to  do  some  wood  work,  for  which  A.  hmd  give^  an  ati^mtte. 
The  amount  of  the  bill  for  this  work  exceeded  the  estimate,  and  B,  applied  to  D  to  recom- 
mend him  a  •urvevor,  upon  which  D,  told  B.  that  he  had  seen  C.  take  awav  some  of  the 
quarteringa.  B.  informed  A.  of  it,  who  came  to  D.,  and  aaked  him  if  he  said  ao,  and  D.  re- 
phed,  "  vea.  I  aaw  the  man  emnloved  by  you,  take  from  B.'«  houae  two  long  piec«  of  quarter- 
ing. I  haUooed  to  the  man  r—Held,  in  an  action  of  slander  brought  by  C.  against  D  that 
this  was  a  privileged  communication,  and  that  the  plaintiff  could  not  recoTer  unleaa  it  apj^red 
that  the  defendant  waa  actuated  by  malicious  motiTes.  _ 

o  2 
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the  trade  and  business  of  a  carpenter  and  builder,  in  which  trade  and 
business  he  had  theretofore  been,  and  then  was  retained  and  employed  by 
one  Stephen  Baleomhe,  to  perform  certain  work  in  and  about  the  erection 
and  building  of  a  certain  dwelling-house,  which  the  said  S.  Balcombe 
was  then  retained  to  manage  and  complete  for  and  at  the  request  of  one 
William  Barton:  that  the  plaintiff  in  the  performance  of  his  work  as 
such  carpenter  and  builder  as  aforesaid,  was  entrusted  with  the  care  and 
disposal  of  divers  large  quantities  [of  timber,  the  property  of  the  said 
S,  Balcombe^  then  being  in  and  upon  the  premises,  for  the  purpose  of  being 
used  and'employed  by  the  plaintiff  in  the  building  and  erection  of  the  said 
dwelling-house :  that  defendant  intending  to  injure  the  plaintiff  in  his  good 
name,  fame,  and  credit^  and  in  his  said  trade  and  business,  and  to  bring  him 
into  public  scandal,  &c.,  with  and  amongst  all  his  neighbours,  and  other  good 
and  worthy  subjects  of  this  realm,  and  to  cause  it  to  be  suspected  by  those 
neighbours  and  subjects  that  the  plaintiff  had  and  was  guilty  of  larceny  as 
thereafter  stated  to  have  been  charged,  and  imputed  to  him  by  the  defend- 
ant, and  to  subject  him  to  the  pains  and  penalties  by  the  law  provided  against 
and  inflicted  upon  persons  guilty  thereof,  and  toharrass,  impoverish,  and  ruin 
the  plaintiff,  theretofore  to  wit,  on,  &c.  and  in  a  certain  discourse  which  the 
defendant  then  had  of  and  concerning  the  plaintiff,  and  of  and  concerning 
the  building  and  erection  of  the  said  dwelling-house,  and  of  and  concerning 
the  said  timber  so  in  the  care  and  disposal  of  the  plaintiff  as  aforesaid,  in  the 
presence  and  hearing  of  the  said  ^S^.  Baleomhet  and  of  divers  other  good  and 
worthy  subjects  of  this  realm,  falsely  and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff,  and  of  and  concerning  the  building  and  erection 
of  the  said  dwelling-house,  and  of  and  concerning  the  timber  so  in  the  care 
and  disposal  of  the  plaintiff  as  afbresaid,  the  f^se,  scandalous,  and  defamatory 
words  following,  (that  is  to  say) :  **  I  saw  the  man  employed  by  you  take 
from  Mr.  Barton^ 9  house,  and  carry  away  two  long  pieces  of  quartering,  4  by 
2|,  as  much  as  he  could  carry;  I  hallooed  to  the  man.'"  It  was  alleged  as 
special  damage,  that  in  consequence  of  the  premises,  Baloombe  had  wholly 
neglected  and  decline  further  to  employ  the  plaintiff    Plea,  not  guilty. 

At  the  trial  before  Aldereon,  B.,  at  the  MiddUeex  Sittings  in  the  present 
Term,  it  appeared  that  Balcombe  had  contracted  to  build  a  house  for  Barton, 
and  that  the  former  had  employed  the  plaintiff  as  a  carpenter  to  do  some 
part  of  the  Work.  Balcombe  had  made  an  estimate  of  this  portion  of  the 
work,  amounting  to  1 6/.,  but  in  &  nsequence  of  some  of  the  joists  being^ 
omitted,  the  bill  for  the  work  amounted  to  29/.  Barton  being  dissatisfied 
with  this,  went  to  the  defendant  and  asked  him  to  recommend  him  a  surveyor 
to  measure  the  wood-work.  The  defendant  then  told  Barton  that  he  had 
seen  the  pkiintiff  take  away  some  of  the  quarterings,  upon  which  Barton 
went  to  Balcombe,  and  informed  him  of  it.  Balcombe  then  went  to  the 
defendant  and  said,  *'  I  am  told  you  say  you  saw  my  roan,  Kit^,  take  away 
some  of  the  quarterings  from  Mr.  Barton^e  premises,"  upon  which  the 
defendant  uttered  the  words  stated  in  the  declaration.  Another  person  of 
the  name  of  Foedyke,  had  also  been  employed  on  the  work.  Balcombe 
having  communicated  to  the  plaintiff  what  the  defendant  had  said,  tlie 
plaintiff  went  to  the  defendant's,  and  sent  for  Fosdyke  there,  and  upon  his 
coming,  the  plaintiff  said  to  the  defendant,  *'  Is  this  the  man  V^  the  defendant 
replied,  **  No— you  are  the  man.**     It  also  appeared,  that  though  Bakombe 


HILARY  TERM,  1888.  85 

00  the  first  information  had  stopped  the  plaintiflTs  wages,  yet  he  said,  that  no 
wood  had  been  taken  away  that  he  was  aware  of;  and  FoBdyke  also  said,  that 
none  could  have  been  taken  without  his  missing  it.  The  learned  judge  left 
it  to  the  jury  to  say,  whether  the  defendant  intended  to  impute  felony  to  the 
pltintifT;  but  at  the  same  time,  he  thought  that  this  was  a  privileged  com- 
munication, and  that  the  plaintiff  could  not  recover,  unless  the  jury  believed 
that  the  defendant  was  actuated  by  malicious  motives. 

HumftBy  now  moved  for  a  new  trial,  on  the  ground  ef  misdirection. — This 
cannot  be  considered  a  privileged  communication.  The  statement  was 
purely  gratuitous,  as  Barton  was  not  inquiring  about  the  wood,  but  merely 
asking  the  defendant  to  recommend  him  a  surveyor.  In  Toogood  v. 
Spyring  (a),  it  was  held  that  a  communication  to  a  fellow-workman  of  the 
plaintiff  in  the  plaintiff's  absence,  was  not  protected,  although  made  in  the 
belief  of  its  truth,  if  it  were  in  point  of  fact  false. — [Alderfortt  B. — There  the 
person  to  whom  the  communication  was  made,  was  not  a  fellow-workman  on 
the  premises,  when  the  cellar  had  been  broken  open,  and  therefore  he  had  no 
interest.] — Here  it  is  admitted  that  the  plaintiff  had  not  taken  the  wood, 
therefore  as  against  him,  this  charge  of  the  defendant  is  false. — [Parke,  B. — 
If  the  defendant  bond  fide  believed  the  plaintiff  to  be  the  man,  is  he  liable  ? 
Is  a  man's  mouth  to  be  closed  when  he  is  asked  whether  he  saw  another 
person  steal  the  inquirer's  property  ?  I  have  always  understood  that  such 
party,  if  he  believes  the  statements  to  be  true,  is  excused,  but  in  that  case  it 
is  a  question  for  the  jury,  whether  it  is  probable  from  the  words  and  circum* 
stances,  that  he  did  so  believe  them.] — ^In  Child  v.  Affleck,  which  was  an  ac- 
tion by  a  servant  against  her  mistress  for  a  libel,  in  giving  a  character ;  it  was 
held^  that  the  plaintiff  might  shew  implied  malice,  by  directly  negativing  the 
charge,  and  Littiedale,  J.,  says,  "  If  indeed  the  plaintiff  had  distinctly  proved 
the  falsehood  of  the  statement,  the  case  would  have  assumed  a  different 
shape."  Martin  v.  Strong  (b)  is  an  authority  in  point ;  there  it  was  held,  that 
words  spoken  by  a  subscriber  to  a  charity,  in  answer  to  inquiries  by  another 
subscriber,  respecting  the  conduct  of  a  medical  man,  in  his  attendance  upon 
the  objects  of  the  charity,  are  not,  merely  on  account  of  those  circumstances, 
a  privUeged  communication. — [Parke,  B. — There  the  question,  about  which 
the  subscribers  had  met,  had  been  determined,  and  there  could  be  no 
interest.] 

Parkb»  B.— In  this  case  I  think  no  rule  ought  to  be  granted.  I  feel 
satisfied  of  the  propriety  of  the  law  as  laid  down  in  Toogood  v.  Spyring  (a) ; 
and  that  where  a  party  who  is  interested  in  discovering  a  wrong-doer  corner 
and  makes  inquiries,  and  a  person  in  answer,  bond  fide  states  that  which  he 
knows,  or  believes  to  be  true,  such  communication  is  privileged,  although  it 
may  possibly  affect  the  character  of  a  third  person.  The  consequence  '\9, 
that  in  such  a  case  no  action  can  be  maintained  by  the  party  whose  character 
is  injured,  unless  he  can  shew  that  the  person  who  made  the  communication 
was  actuated  by  malicious  motives.  That  is  the  express  view  which  the 
learned  judge  has  taken  of  the  case,  and  I  think  he  has  properly  lefl  the 
question  to  the  jury. 

(a)  1  C  BL  &  R.  181.  (b)  5  Ad.  &  £.  535. 
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Now  this  application  has  principaHy  rested  on  the  authority  of  Martin  t. 
Strong.  It  appears  from  the  report  of  that  case,  that  Mrs.  Hicks,  who  was  a 
subsoiber  to  the  institution  in  which  the  plaintiff  was  employed  as  a  medical 
assistant^  questioned  the  defendant  either  aHer  or  before  he  had  lefl  the  chair, 
as  to  some  complaints  which  had  been  made  during  the  meeting,  and  the 
defendant  made  answer  in  the  words  set  out  in  the  declaration.  I  think  that 
the  mere  circumstance  of  her  being  a  subscriber  to  the  institution,  gave  her 
no  right  to  inquire  into  (he  plaintiff^s  character,  especially  as  the  object  of  the 
meeting  was  at  an  end.  The  learned  judge  desired  the  jury  to  consider 
whether  the  conversation  was  fairly  a  part  of  the  proceedings  of  the  meeting, 
and  the  jury  found  in  eflect,  that  it  was  not.  If  the  observations  had  been 
made  in  a  matter  of  contest,  and  the  contest  had  been  whether  that  person 
should  be  elected,  it  appears  to  me  that  it  would  have  been  a  privileged 
communication. 

GURNBY,  B.— I  think  the  learned  judge  very  properly  lefl  the  question  to 
the  jury. 

Alderson,  B. — The  case  of  Martin  v.  Strong,  seems  to  have  turned  entirely 
upon  the  question,  whether  that  which  took  place  formed  any  part  of  the  pro- 
ceedings of  the  meeting.  But  it  is  dear,  that  the  mere  circumstance  of  being 
a  subscriber  to  a  charity,  gives  no  right  to  a  person  to  talk  of  the'icona^ns 
and  character  of  a  medical  roan  employed  in  the  charity,  unless  it  becomes 
absolutely  necessary,  in  order  to  carry  some  particular  object  into  eflect. 

Rule  refused. 


Clark  v.  Dignvm. 

An  atttehm«l  W^ARSTO  fVmoYei  for  a  rule  nin,  to  set  aside  an  attachment  for  non-pay- 

^^'nt*of  c^  ™^*  ®^  ^^^^'     '^^  objection  was,  that  the  costs  had  not   been 

cuinotbeiap-  demanded  by  the  attorney  in  the  cause,  but  by  a  person  to  whom  he  had 

the'dfmSfof I  given  a  warrant  of  attorney  for  that  purpose.     It  was  submitted,   that 

*  ***  bijS^*^  assuming  that  an  attorney  could  del^ate  his  authority  to  another  person, 

^t^ntj  hu  he  should  have  executed  the  deed  in  the  name  of  his  principal 
giT«B  tn  autboa 

thoaT  '^^^  Humfrtg  shewed  cause  and  contended,  that  if  the  attorney  had  a  power  to 
make  the  warrant  of  attorney,  he  would  undoubtedly  have  a  power  to  make 
it  to  recrive  the  costs /or  Atm. 

Parks,  B. — ^This  is  a  very  summary  proceeding,  and  the  Court  cannot 
gfmnt  an  attachment,  unless  all  the  formal  steps  have  been  taken.  An  attorney 
cannot  delegate  his  power  to  another.  A  demand  of  costs  by  the  attorney 
hknself  is  suflScient,  because  he  represents  the  principal,  and  if  the  money  is 
paid  to  the  attorney,  that  is  a  good  dischar|;e.  The  rule  deiggatug  ncn 
pot9H  del$gar§  applies  here.    The  master  says,  that  this  is  not  sufficient. 

Rule  absolute. 


HILARY  TERM,  1^38.  87 


Waixer  v.  Andrews  and  another.  Exdusfpier. 

r^EBT  on  a  memorandum  of  agreement,  by  which  the  plaintiff  demised  to  By  memoran- 

the  defendants  certain  marsh  lands  for  the  term  of  fourteen  years,  from  m^e^i^^rtabT 

the  1st  January,  1827,  at  and  for  the  clear  annual  rent  of  400/.,  payable  half  '"*"^^*"?', 

yearly,  by  equal  portions,  subject  to,  amongst  others,  the  following  conditions  by  the  plaintiff 

and  proTisions,  to  wit,  that  the  defendanU  should  pay  and  discharge  all  out-  ints^^suVecfto 

goings  whatsower^  raies,  taxes,  scots,  S^c,  whether  parochial  or  parliament  a  condition 

tary,  that  then  were,  or  should  be  thereafter  charged  or  chargeable  upon  or  on  feSdanfs  should 

account  of  the  said  marsh  lands,  (the  then  present  land-tax  only  excepted).  P«7  "^^  ®"*" 

The  declaration  alleged,  as  a  breach,  that  although  the  defendants  did  in  the  IverfraTest 

first  and  several  succeeding  years  of  the  said  term,  continually  until  the  1st  **»««»  scots, 

i...«.  •  i..L  1  i.,    whether  paro- 

January,  1835,  pay  to  the  plamtitf  a  certam  part  of  the  annual  rent  of  400/.   chial  or  par- 

which  accrued  due  under  and  by  virtue  of  the  said  demise,  in  each  and  every   Jhi^t' the" were 

of  those  years,  to  wit,  the  sum  of  350/.,  yet  he  had  not  at  any  time  paid  the  ^  should 

thcTeaOer  he 

residue  of  the  said  rent  of  400/.  for  any  or  either  of  those  years  ;   and  that  charged  or 

there  was,  and  remained  due  to  the  plaintiff,  the  sum  of  50/.,  i)arcel  and  resi-  chargeable 

.  upon  or  on  ac- 

due  of  the  said  sum  of  400/.  for  rent,  for  and  in  respect  of  the  demised  count  of  the 

premises,  under  and  by  virtue  of  the  demise  for  the  first  year  of  the  said  term,  unds"(tll^  then 
to  wit,  on  the  1st  January,  1828.     There  were  similar  averments  for  the  present  land- 
second,  third,  fourth,  fifYh,  sixth,  seventh,  and  eighth  years  of  the  term.     The  cept<>d/:— ' 
defendants  pleaded ;  First,  a  payment  to  the  plaintiff  of  divers  suras  of  money,  ^'^^  tdtna^° 
together  amounting  to  the  aggregate  amount  of  the  said  several  sums  of  50/.,  assessment 
in  full  satisfaction  and  discharge  of  the  several  sums  of  60/.  in  the  declaration  J^muiiwoners 
mentioned  ;  Secondly,  as  to  175/.,  the  Statute  of  Limitations.  of  sewers,  was 
At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  Assizes  for  the  county  Iry  8cot,""with- 
of  Kent,  it  appeared,  that  in  the  year  1831,  the  commissioners  of  sewers  for  ^°  *J®  meaning 
the  eastern  division  of  Kent  had  expended  the  sum  of  5,000/.  in  rebuilding  and  ment.  >" 
erecting  a  sluice,  and  other  works,  at  Stonar,  in  that  county.   .  To  meet  this  thf  rate^were*^^ 
expenditure,  the  commissioners,  on  the  7th  January,  1831,  assessed  the  assessed  upon 
owners  and  occupiers  of  lands,  specified  in  a  schedule,  (including  the  premises  and  one^fifth 
in  question),  in  certain  sums,  payable  at  stated  periods,  and  decreed  that  four-  "P<*"  **J®  ^^^^ 
fifths  of  such  sums  should  be  taxed,  assessed,  and  charged  upon  the  owners  four  yean  the 
of  such  lands,  and  the  remaining  ono-fifth  upon  the  occupiers  respectively,  on'pavment  of 
The  defendants  were  accustomed  to  pay  their  rent  to  Messrs.  Buller  and  their  rent, 
RasJdeigh,  the  plaintiff's  agents ;  and  they  not  having  seen  the  agreement,  Vy7he  plai^ 
which  had  been  mislaid  by  a  third  party,  deducted  from  the  rent  the  four-  ^^^'*  a^enu 
fifths  of  the  sewers  rate  charged  upon  the  owners,  and  gave  a  receipt  for  the  ignorant  of  the 
balance.     The  receipt  for  the  year  1831  was  as  follows: —  ^^rt  from*° 

the  amount  of 

keceived  of  Mr.  Andrews,  the  sum  of  171/.  18#.  lOd.,  balance  of  a  half-  fifthVSf  thS'" 

yearns  rent  at  Hodmarsh,  due  at  Midsummer  last,  to  Thomas  Waller,  £sq.»  ^\^f  ^^^  *  '«- 

for  wtiose  use  it  is  received  by  us,  ^venTor  the 

BuUerBniRathleigA.  )i^;^^- 

action  to  re- 
cover the  sums 
ko  allowed,  m  arrears  of  rest,  that  the  facts  supported  a  plea  of  payment 
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And  on  the  back  of  the  receipt,  the  account  was  thus  stated: — 

Rent      .  £200 

£    9.    <f. 
Land  Tax     ......        6    5    0 

Scot 81  16    2 

Gash 171  18  10 

200    0    0 


In  December,  1835,  the  agreement  was  discovered,  and  the  plaintiff  claimed 
to  be  repaid  the  sums  which  had  been  allowed  by  his  agents,  on  account  of 
this  soot  On  the  part  of  the  defendants,  it  was  contended,  that  this  was  not  a 
tax  which  they  were  bound  to  pay ;  and  even  admitting  that  they  were,  that  it 
could  not  now  be  recovered,  as  the  rent  was  acknowledged  to  hare  been  paid. 
The  learned  judge  thought  this  a  parliamentary  assessment  within  the  terms 
of  the  agreement,  and  that  the  defendants  had  not  proved  the  pleaof  paym^t. 
The  jury  found  a  verdict  for  the  plaintiff,  and  the  learned  judge  reserved 
leave  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  this  was  not  a  scot  or  tax,  within  the  meaning  of  the  agreement, 
or  that  the  plea  had  been  proved.  Piatt  having  in  Michaelmas  Term  obtained 
a  rule  acoonlingly, 

Thetiger  and  ChanneU  shewed  cause. — The  terms  of  the  agreement  are 
sufficiently  large  to  include  this  rate.  The  words,  ''  whether  parochial  <»- 
parliamentary,'^i^re  meant  as  words  of  extension,  and  not  of  qualification. 
The  agreement  seems  expressly  framed  to  comprehend  contingencies  of  this 
nature ;  it  mentions  all  taxes  "  that  then  were  or  should  be  thereafter  charged 
or  chargeable,**  the  only  exception  being  that  of  the  land-tax.  This  is  strictly  a 
parliamentary  scot,  having  been  imposed  by  the  commissioners  under  the  au- 
thority of  parliament.  The  term  ''  scot,*'  especially  applies  to  a  tax  of  this 
description.  Secondly,  the  allowances  have  been  clearly  made  by  mistake^ 
and  the  Court  will  assist  the  plaintiff  in  recovering  back  that  which  it  is 
against  good  conscience  for  the  defendant  to  retain.  Besides,  the  plea  has  not 
been  supported ;  the  defendants  should  have  shewn  a  payment  in  fact 

Ptatt  and  Starr,  conlrii.— -This  is  neither  a  parochial  nor  a  parliamentary 
tax.  Though  the  right  to  impose  a  tax  may  be  given  by  Statute,  yet  it  will 
take  its  designation  from  the  mode  in  which  it  is  levied ;  thus  the  power  to 
make  a  poor  rate  is  derived  from  Statute,  and  yet  it  is  a  parochial  tax.  It  is 
true  that  the  commissioners  of  sewers,  act  by  virtue  of  an  authority  derived 
from  parliament,  but  that  circumstance  alone  is  not  sufficient  to  render  their 
assessment  a  parliamentary  tax.  In  Brewster  v.  Kitchel  (a),  Lord  Bolt 
observes, ''  there  be  other  taxes,  not  parliamentary,  as  repair  of  churches, 
commission  of  sewers ;  for  any  imposition  which  takes  away  part  of  his  goods 
or  rent,  is  a  tax."  It  is  said,  that  the  term  "  scot^  is  peculiarly  applicable 
to  <t  tax  of  this  description,  but  in  Spebnan,  505,  it  is  stated  to  signify  only 


(a)  2  Salk.  615;  1  Ld.  Ray.  318. 
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'a  cottoroary  oontributioii  laid  upon  all  subjects  according  to  their  ability;*  Sxdieqwr. 
and  in  Cowelf^  Interpreter  of  Law  Words,  '*  a  customary  contribution  upon 
all  subjects  after  their  ability.*'  But  at  all  events,  the  agreement  could  only 
have  been  intended  to  apply  to  the  ordinary  taxes,  and  not  to  one  arising  from 
an  unibreseen  casualty.  Secondly,  the  plea  of  payment  is  supported  by  the  evi- 
dence; though  the  rent  was  not  paid  in  money,  yet  it  was  allowed  in 
aoooont,  which  is  the  same  thing  f n  Branston  v.  Rohine  (b),  a  landlord's 
receiver  allowed  the  tenant  to  make  a  deduction  in  respect  of  a  payment  for 
land-tax  every  year,  for  seventeen  years,  greater  than  the  landlord  was  liable 
to  pay,  the  landlord  knowing,  or  having  the  means  of  knowing,  all  the  facts ; 
and  it  was  held  that  he  could  not  distrain  for  the  amount  erroneously  allowed. 
The  case  is  the  same,  as  ifOhe  whole  rent  had  been  paid  to  the  landlord  and 
returned  by  him  to  the  tenant.  Andrew  v.  Hancock  (c) ;  Skyring  v.  Green- 
wood (d) ;  Jtffe  y.  Wood  (e),  are  authorities  in  point. 

Cur.  adv.  vult. 

Pa  rkb,  B.,  now  delivered  the  judgment  of  the  Court.  Ailer  stating  the  facts, 
his  lordship  proceeded. — The  first  question  reserved  for  the  consideration  of 
the  Court  is,  whether  a  sewers'  rate  on  the  landlord  in  respect  of  the  perma- 
nent improvement  of  the  land  by  a  new  sluice,  falls  within  the  terms  of  the 
agreement;  we  think  it  does,  for  though  Lord  Hoil  (/)  raises  a  doubt 
whether  this  could  be  properly  considered  as  a  parliamentary  tax,  and  there- 
fore if  the  words  "parliamentary  taxes"  only  had  been  mentioned,  it  might 
have  been  questionable  whether  the  sewers'  rate  was  included,  yet  when  such 
very  extensive  words  as  those  in  the  agreement  are  used,  (hat  is,  "  aU  out- 
goings, rates,  and  scots,"  which  last  word  is  commonly  applied  to  sewers' 
rate  on  marsh  lands,  we  think  that  the  sewers'  rate  is  included.  It  is  a  "  scot" 
and  would  be  comprised  in  the  terms,  "  all  parliamentary  scots,"  though  not, 
perhaps,  properly  and  technically  so,  as  not  being  imposed  directly  by  parlia- 
nient,  but  by  commissioners  deriving  their  authority  under  an  Act  of 
Parliament. 

The  next  question  is,  whether,  on  the  evidence  in  the  case,  the  plea  of  pay- 
ment was  proved  f  What  appears  to  have  been  done  was  this  :•— on  each 
half-year's  settlement  for  the  rent  due,  the  landlord's  sewers'  rate,  which  had 
been  paid  by  the  tenant,  was  allowed  as  a  part  payment  of  the  rent  by  the 
tenant,  and  a  receipt  given  for  the  balance,  expressing  it  to  be  such.  This 
amounts  to  an  agreement  that  this  portion  of  the  rent  shall  be  considered  as 
paid,  and  places  the  parties  in  the  same  situation  as  if  the  amount  had  been 
actually  paid  in  money  to  the  landlord,  and  then  returned  by  him  to  the 
tenant  to  repay  the  sewers'  rate,  which  he  had  disbursed.  Such  a  trans- 
action may  be  described  in  pleading,  as  payment,  Branston  v.  Robins  (b). 
Wade  ▼.  Wilson  (ff).  If  there  had  been  any  fraud  on  the  part  of  the 
tenant  in  making  the  agreement  with  the  landlord,  that  the  sewers'  rate  should 
be  allowed  as  payment ;  if,  for  instance,  he  had  wilfully  misrepresented  the 
contents  of  the  lease,  then  indeed,  the  whole  agreement  would  probably  have 
been  rendered  void,  and  there  would  have  been  no  payment,  nor  would  there 

Bmg.  II.  (e)  2  P.  Wms.  298. 


(b)  4  Bmg.  II.  (e)  2  P.  Wms.  2 

(c)  1  B.  &  P,  37.  (/)  2  Salk.  615. 
(cQ  4B.&C.28I;  6D.&R.40L  (g)l  £ait,200. 
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Jiaye  been  any,  if  the  agreement  had  been  conditumal  that  the  aawen*  rate 
should  be  allowed  as  payment,  if  it  turned  out  that  the  landlord  was  buond 
to  pay  that  rate,  otherwise  not.  Here,  however,  there  was  neither /raif4  nor 
condition  expressed  or  implied ;  the  tenant  might,  bona  fide,  suppose  that  he 
was  not  bound  to  pay  this  species  of  sewers'  rate,  and  the  agreement  to  allow 
it  as  payment  was  unconditional.  Whether  the  plaintiff  could  recover  back 
this  money,  as  money  paid  under  a  mistake  of  fact,  is  a  question  upon  whkb 
we  are  not  called  upon  to  pronounce  any  opinion4 

Rule  absolute* 


Hare  and  another,  Assignees  of  Jones,  a  Bankrupt,  v. 

Waring, 


A  SSUMPSIT.  The  declaration  sUted  that  before  Jones  became  bank- 
nipt,  and  after  the  making  of  an  Act  of  Parliament,  passed  in  the 
session  of  the  fifth  and  sixth  years  of  William  the  fourth,  (for  making  the 
Crreat  Western  Railway)  the  defendant  bargained  for  and  bought  of  Jones, 
and  Jones  then  sold  to  the  defendant  one  hundred  shares  in  the  undertaking 
called  the  Crreat  Western  Railway,  to  be  conveyed  to  the  defendant  on  or 
before  the  31st  day  of  March,  then  next,  and  then  to  be  paid  for  by  the 
defendant :  and  therefore,  in  consideration  of  the  premises,  and  that  Jones 
had  then  promised  the  defendant  at  his  request,  that  the  certificates  of  the 
said  shares  should  be  delivered,  and  that  the  said  shares  should  be  conveyed 
to  the  defendant  at  the  time  and  in  the  manner  aforesaid,  the  defendant  then 
th*^binv**  "^^^  promised  Jones  to  accept  and  pay  for  the  same,  at  the  time  and  in  the  manner 
aforesaid.  Averment,  that  after  the  bankruptcy,  and  before  and  at  the  time 
specified  in  the  contract,  to  wit,  on  the  31  st  day  of  March,  1837,  the  plaintiffs 
so  being  such  assignees  as  aforesaid,  tendered  and  ofiered  to  the  defendants 
the  certificates  of  one  hundred  shares  in  the  said  undertaking,  and  also  offered 
to  the  defendant  to  convey  to  him  the  said  one  hundred  shares  in  the  manner, 
and  according  to  the  form  by  the  said  Statute  in  that  behalf  provided,  they  the 
plaintiffs  then  being  the  proprietors  of  the  said  one  hundred  shares,  then  having 
a  good  right  and  title  to  convey  the  same  in  manner  aforesaid.  The  defend- 
ant pleaded  non  assumpsit  and  several  other  pleas,  of  which  the  following 
only  are  material.  Secondly,  that  Jones  did  not  commit  any  act  of  bank- 
ruptcy whatsoever  before  the  issuing  of  the  fieU.  Thirdly,  that  the  act  of 
bankruptcy  upon,  and  under  which  alone  Jones  was  found  and  declared  to  be 

such  bankrupt  as  aforesaid,  was  an  act  of  bankruptcy  wholly  concerted  un- 
declared a 

buiknipt  wts  concerted  between  J.  and  one  of  the  platnti  A,  that  the  plaintiffa  were  not  pro- 
prieton  of  the  said  ahares,  and  that  they  did  not  tender  the  certificatea  to  the  defendant 

The  act  of  bankruptcy  was,  that  J.  had  given  directions  to  his  son  to  deny  him  to  any  one 
who  miffht  call,  but  it  did  not  appear  that  any  person  actually  called,  or  that  J.  secreted  him- 
self:—&pmW«,  that  thia  was  not  an  act  of  bankruptcy. 

Semble^  that  this  was  not  a  case  within  the  92d  sec.  of  the  6  G.  4,  c.  16,  by  which  the  deposi- 
tions are  made  conclusiye  evidence  of  the  matters  contained  in  them,  inasmuch  as  the  bank- 
rupt could  not  haye  fulfilled  hia  contract  on  the  dav  specified,  but  that  even  if  it  were  within 
that  section,  evidence  might  be  ^ven  to  shew  that  tne  nankruptcy  was  concerted. 

In  order  to  prove  their  proprietorship  of  the  shares,  the  plaintifiTs  produced  the  transfer- 
book  of  the  Company,  in  which  they  were  entered  as  transferees :— f/eltf,  that  there  was  not 
sufficient  evidence  or  their  title. 

The  certificstes  tendered  by  the  plaintiifs  did  not  cont«n  the  names  of  the  plaintiffs  -at 
original  proprietors,  nor  had  the^  any  indorsement  of  transfer  to  them:— BeU,  that  such  cer- 
tificates did  not  shew  ft  title  in  tne  pUmti|b  to  convey  the  shares. 


In  aisumpsit 
by  the  sssig- 
nees  of  a  bank- 
rupt, for  not 
accepting  cer^ 
tain  shares  m 
the  Great 
Western  RaU- 
looy,  which  the 
bankrupt  con- 
tracted before 
the  bankruptcy 
to  sell  the  ae- 
fendant,  and  to 
convey  to  him 
on  or  oefore  a 
certain  day. 


ruptcy;  the 
declaration 
averred,  that 
the  plaintiffs 
were  proprie- 
tors of  the 
shares,  and 
that  they  ten- 
dered certifi- 
cates of  them 
to  the  defend- 
ant   The  d«>- 
fendant  plead- 
ed that  J.  did 
not  commit  an 
act  of  bank- 
ruptcy; that 
the  act  of  bank- 
ruptcy upon 
which  he  was 


tical  progression,  and  every  such  share  ards  the  said  undertaking,  and  other 
shall  be  distinguished  by  the  number  to  be  the  purposes  of  the  said  subscription, 
applied  to  the  same,  and  the  said  shares  shall  be  entitled  to,  and  receive  in  pro« 
shall  be,  and  hereby  are  vested  in  the  portionable  parts  according  to  the  res- 
several  parties  taking  the  same,  and  pective  sums  so  by  them  respectively 
their  aeveral  and  respective  successors^  paid,   the  net  profits  and  advantages 
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lawfully  between  the  said  JeM9  and  the  plaintiff  Hcf%^  which  said  plaintiff     Ex^quer. 

was  the  petitioning  creditor,  and  that  Jones  did  not  at  any  time  commit  any 

other  act  of  bankruptcy.     Sixthly,  that  the  plaintiffs  were  not  the  proprietors 

of  the  said  one  hundred  shares,  or  of  any  of  them,  nor  had  they  good  right  or 

title  to  convey  the  same.  Seventhly ,  that  the  plaintiffs  did  not  tender  or  offer 

to  the  defendant  the  certificates  of  the  said  shares,  nor  did  they  offer  to  convey 

the  said  shares,  or  any  of  them,  in  the  manner,  and  according  to  the  form  by 

the  said  statute  provided.     To  the  third  plea,  the  plaintiffs  replied  that  the 

act  of  bankruptcy  upon,  and  under  which  Janes  was  found  and  declared  a 

bankrupt  was  and  is  valid  in  law,  and  was  not  nor  is  concerted. 

At  the  trial  before  Tindal,  C.  J.,  at  the  last  Bnstol  Assizes,  it  appeared^ 
that  CD  the  13th  December,  1836,  the  bankrupt  sold  to  the  defendant  one 
hundred  shares  in  the  ChrecU  Western  Railway^  on  which  occasion,  the  follow** 
ing  memorandum,  signed  by  the  defendant,  was  delivered  to  Jones, 

**  Bought  through  George  Edwards,  Esq.,  broker,  of  E,  Jones,  Esq.,  one 
hundred  shares  in  the  Great  Western  Railway,  at  20/.  per  share,  prer«« 
for  on  w  before  the  Slst  March  next. 

**Saml,  Waring r 

A  corresponding  memorandum  was  delivered  by  the  broker  to  the  defend- 
ant. On  the  13th  January,  Jones,  having  become  embarrassed  in  his  cir* 
cumstances,  directed  his  son  to  deny  him  to  any  one  who  might  call ;  it  did 
not  appear,  however,  that  any  person  was  actually  denied.  A  fiat  of  bank- 
ruptcy issued  against  Jones,  on  the  17th  January,  the  plaintiff  ^re,  being 
the  petitioning  creditor.  The  depositions  were  given  in  evidence  on  the  part 
of  the  plaintiffs.  In  the  month  of  March  the  plaintiff  bought  one  hundred 
shares  in  the  Great  Western  Railway,  for  the  purpose  of  transferring  them  to 
the  defendant  in  performance  of  Joneses  contract.  In  order  to  prove  that 
they  were  the  owners  of  the  shares,  the  plaintiffs  produced  the  Railway 
Company's  register  book  of  transfers,  in  which  their  names  were  entered  as 
transferees  of  these  one  hundred  shares  before  the  31st  March.  In  conse- 
quence of  the  defendants  having  refused  to  complete  the  contract,  on  the  7th  of 
April  these  shares  were  sold  by  the  plaintiffs  to  a  third  party.  In  support  of 
the  seventh  issue,  the  plaintiffs  put  in  certain  certificates  of  shares  which  cor- 
responded in  the  numbers  with  those  entered  in  the  transfer  book,  and  were 
in  tfie  form  required  by  the  147th  section  of  the  Act  (a),  but  the  name  of  the 

(a)  6   &   7  Will.  4,    c.   107,  >•  3.  executors,  administrators,  and  assigns^ 

It  shall  be  lawful  for  the  Siiid  company  to  their  proper  use  and  benefit  prupor- 

to  raise  amongst  themselves  any  sum  of  tionably  to  the  sum  they  shall  severally 

money  for  msdcing  and  maintaining  the  contribute,  and  all  persons  and  corpo- 

said  railway,  and  other  works   by  this  'rations  and  their  several  and  respective 

Act  authorised,  not  exceeding  in   the  successors,    executors,     admin i&tratorp, 

vhole  the  sum  of  2,500,000/.,  the  whole  and  assigns,  who  have  subscribed,  or 

to  be  divided  into  shares  of  100/.  each,  shall  severally  subscribe  for  one  or  more 

aud  such  shares  shall  be  numbered,  be-  share  or  shares,  or  such  sum  or  sums  as 

ginning  with  number  one,  in  arithme-  shall  be  demanded  in  lieu  thereof,  tow- 
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party  who  had  previously  held  them  appeared  on  the  face  of  them  as  the  pro- 
prietor, and  there  was  no  indorsement  of  transfer  to  the  bankrupt  or  the 
plaintiffs,  as  required  by  sec.  158.  It  was  proved,  that  these  certificates 
were  tendered  to  the  defendant  on  the  SIst  March,  and  refused  by  him. 


which  shall  arise  or  accme  from,  or  by 
the  rates,  tolls,  and  other  sums  of  money 
to  be  received  by  the  said  company,  as, 
and  when  the  same  shall  be  divided  by 
the  authority  of  the  Act. 

Sec.  147.  The  said  Company  shall, 
and  they  are  hereby  required  at  the 
first,  or  some  subsequent  general  meet* 
ing,  and  afterwards  from  time  to  time, 
as  occasion  may  require,  to  cause  the 
names  of  the  several  corporations,  and 
the  names  and  additions  of  the  several 
persons  who  shall  then  be,  or  who  shall 
from  time  to  time  thereafler  become  en- 
titled to  shares  in  the  said  undertaking, 
with  the  number  of  shares  which  they  are 
respectively  entitled  to,  and  the  amount 
of  the  subscriptions  paid  thereon,  and 
also  the  proper  number  hy  which  every 
share  shall  be  distinguished,  to  be  fairly 
and  distinctly  entered  in  a  book  to  be 
kept  by  the  said  Company,  and  after 
such  entry  made,  to  cause  their  common 
seal  to  be  affixed  thereto,  and  the  said 
Company  shall  from  time  to  time  cause 
a  certificate  or  ticket,  with  the  common 
seal  of  the  said  Company  affixed  thereto, 
to  be  delivered  to  every  such  proprietor, 
on  demand,  specifying  the  share  or 
shares  to  which  he  is  entitled  in  the  said 
undertaking,  such  proprietor  paying  to 
the  said  Company  the  sum  of  25.  6c/.,  and 
no  more,  for  every  such  certificate  or 
ticket,  and  such  certificate  or  ticket  shall 
be  admitted  in  all  Courts  whatever  as 
prima  facie  evidence  of  the  title  of  such 
respective  proprietors,  their  successors, 
executors,  administrators,  and  assigns, 
to  the  share  or  shares  therein  specified, 
but  the  want  of  such  certificate  or  tickei 
shall  not  hinder  or  prevent  the  proprie- 
tor of  any  of  the  said  shares  from 
selling  and  disposing  thereof  and  such 
certificate  or  ticket  may  be  in  the  words, 
or  to  the  effect  following,  that  is  to  say, 

«  The    Great    fFestern   Raihoc^ 

Company, 
"  Number 

^  These  are  to  certify  that.  A,  B.  of 
,  is  the  proprietor  of  the 
share  (or  shares)  Numoer  of  the 

Great  fFestern  Railway  Company,  sub- 
ject to  (he  rules,  regulations,  and  orders 
of  the  said  Company.  Given  under  the 
common  seal  of^the  said  Company,  the 
day  of  in  the  year  oi 

oar  Lord, 

See.  149     *'  The  said  Company  shall 


in  some  proper  hook  to  be  provided  by 
the  said  Company  for  that  purpose, 
enter  and  keep  a  true  account  of  the 
places  of  abode  of  the  several  proprie- 
tors of  the  said  undertaking,  and  of  the 
several  persons  ur  corporations  who 
shall  from  time  to  time  become  proprie- 
tors thereof,  or  be  entitled  to  any  share 
therein,  and  every  proprietor  of  the 
said  undertaking,  (or  in  case  of  a  cor- 
poration, the  clerk  or  agent  of  such  cor- 
poration, duly  appointed),  may  at  all 
times  have  recourse  to,  and  peruse  such 
book  gratis,  and  may  demand  and  have 
copies  thereof,  or  of  any  part  thereof, 
paying  at,  and  after  the  rate  of  6</.  for 
every  one  hundred  words  so  copied. 

Sec.  157.  ''  That  all  the  shares  and 
proportions  of  and  in  the  said  undertake 
ing,  or  joint  stock,  or  fund  of  the  said 
Company  shall  to  all  intents  and  purposes 
be  deemed  personal  estate,  and  be  trans- 
missible as  such,  and  shall  not  be  deemed 
to  be  of  the  nature  of  real  property. 

Sec.  158.  '*  It  shall  be  lawful  for  the 
several  proprietors  of  shares  in  the  said 
undertaking,  and  their  respective  exe^ 
cutors,  administrators,  and  successors 
to  sell  and  dispose  of  any  shares  to 
which  thfey  shall  be  entitled  therein, 
subject  to  the  rules  and  conditions  here- 
in mentioned,  and  the  form  and  convey 
ance  of  such  shares  may  be  in  the  follow- 
ing words,  or  to  the  like  effect,  varying 
the  names  and  descriptions  of  the  con- 
tracting parties;  as  the  case  may  re- 
quire, that  is  to  say  : — 

I,  ^.  B.  of  in  consideration 

of  the  sum  of  paid  to   me,    by 

C.  D.  of  do  hereby   assign  and 

transfer  to  the  said  C.  D.  share 

numbered  of  and  in  the  under- 

taking called  the  Great  fFestern  Rail- 
way, to  hold  unto  the  said  C.  D.  his 
executors,  administrators,  and  assigns, 
(or  successors  and  assigns),  subject  to 
the  several  conditions  on  which  i  hold 
the  same  immediately  before  the  execu- 
tion hereof;  and  I  the  said  C,  />.,  do 
hereby  agree  to  accept  and  take  the  said 
share  subject  to  the  conditions  aforesaid. 
As  witness  our  hands  and  seals  the 
day  of 

And  on  every  such  sale,  the  deed  or 
conveyance,  (being  executed  by  the 
seller  and  purchaser),  shall  be  kept  by 
the  said  G>mpany,  or  b?  some  secre« 
tary  or  clerk  of  the  said  Company,  who 
shall  enter  in  some  book  to  be  kt^  for 
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A  witness  for  the  plaintiffs,  on  his  cross-examination,  stated,  that  according  to      Ext^i^qner, 

usage  and  custom,  where  the  contract  was  to  deliver  on  or  fyfore  a  certain 

day,  the  option  was  with  the  buyer,  and  that,  therefore,  the  defendant  might 

have  called  upon  the  bankrupt  to  complete  the  sale,  at  any  time  before  the 

31st  March.     Evidence  was  also  given  for  the  purpose  of  impeaching  the 

bankruptcy,  by  shewing  that  it  was  concerted  between  the  bankrupt  and  the 

plaintiff  Hare.    This  evidence  was  objected  to  on  the  part  of  the  plaintifis, 

on  the  ground  that  by  the  19th  section  of  the  6  Geo,  4,  c.  16,  the  depositions 

were  conclusive  evidence  of  the  act  of  bankruptcy,  Fox  v.  Mahoney  (6),  was 

referred  to.     The  learned  judge  admitted  the  evidence,  and  left  the  question 

to  the  jury,  who  found  that  the  act  of  bankruptcy  was  concerted ;  the  jury 

also  found,  that  on  the  13th  January  the  bankrupt  began  to  keep  his  house 

with  intent  to  delay  his  creditors;  and  a  verdict  was  entered  for  the  plain tifib 

on  the  second  issue.     The  learned  judge  also  directed  a  verdict  for  the  plain- 

ti^  on  the  first  and  sixth  issues,  and  for  the  defendant  on  the  third  and 

seventh,  reserving  leave  to  the  plaintiffs  and  defendant  respectively,  to  move  to 

enter  a  verdict  for  them  on  such  of  those  pleas  as  the  Court  should  think  fit. 

Gross  rules  were  accordingly  obtained  by  Erl^  (or  the  plaintiffs,  and  Bom- 
pas,  serjt,  for  the  defendant. 

Erie,  Greenwood,  and  Buii,  for  the  plaintiff. — The  first  question  is, 
whether  there  was  evidence  of  a  valid  act  of  bankruptcy ;  that  will  depend 
first,  upon  whether  the  conduct  of  Jones  on  the  13th  January,  amounted 
in  law  to  an  act  of  bankruptcy ;  and  secondly,  admitting  that  it  did,  whether 
the  legal  effect  of  it  is  not  avoided  by  the  finding  of  the  jury,  that  it  was  con- 
certed, and  whether  evidence  of  concert  was  not  excluded  by  the  92d  sectioa 
of  the  6  Geo,  4,  c.  16.  It  was  entirely  a  question  for  the  jury,  to  say  with 
what  intention  Jones  directed  that  he  should  be  denied,  and  they  have  found 
that  he  began  to  keep  house  with  an  intention  to  delay  his  creditors.  In 
Lioyd  V.  Heathcote  {c),  it  was  held  that  a  general  order  to  deny  the  party 
was  of  itself  sufficient  evidence  of  a  beginning  to  keep  house.  There  is  an 
inconsistency  in  the  finding  on  the  Seconal  and  third  issues ;  by  the  finding  on 
(he  second  issue,  it  would  appear  that  a  valid  act  of  bankruptcy  had  been 
committed ;  but  on  the  third  issue,  if  entered  for  the  defendant,  there  would 
be  an  admission  that  the  act  of  bankruptcy  on  which  the  fiat  issued,  was 
concerted. — [^Parke,  B. — There  is  no  inconsistency.  The  finding  on  the 
second  issue  is,  that  it  is  an  act  of  bankruptcy,  which,  per  se,  would  be 

that  purpose  a  memorial  of  such  trans-  each  indorsement  being  signed  by  inch 

fer  and  sale,  and  endorse  the  entry  of  secretary  or  clerk  shall  be  coDsidered  in 

such  memorial  on  such  said  deed  of  sale  every  respect  the  same  as  a  new  certtfi" 

or  transfer,  for  which  entry  and  indorse-  cate,  and  until  such  memorial  shall  have 

ment  the  sum  of  2f.  6tf.  and  no  more,  been  made  and  entered  as  before  direet- 

shall  be  paid  to  the  said  Company,  and  ed,  the  seller  thereof  shall  be  held,  and 

the  said  C)oropany,  or  some  secretary,  or  remain  liable  for  all  future  calls,  and 

clerk,  as  aforesaid,  is  hereby  required  to  the  purchaser  shall  have  no  part  <»r 

make  such  entry  or  memorial  accord-  share  of  the  profits  of  the  said  undertake 

ingly,  and  on  demand  to  make  an  in-  ing,  nor  any  interest  in  respect  of  such 

dorsement  of  such  transfer  on  the  back  shares,  paid  to  him,  nor  any  vote  in 

of  the  certificate  of  each  share  so  sold,  respect  thereof  as  a  proprietor  of  the 


and  deliver  the  same  to  the  purchaser     said  undertaking.'' 

far  his  seeurUy^  for  which  inaorsement  (h)  2  C  &  J.  3*25. 

no  more  than  2s,  M,  shall  be  paid ;  and         (c)  2  B.  &.  B.  388;  5  B.  Moore,  129, 
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valid ;  on  the  third,  that  it  was  ocmoerted.    If  concert  no  longer  inTalidates  a 
commission,  then  that  plea  would  appear  to  be  bad,  turn  obstante  veredicto, 
that  is,  if  the  depositions  are  conclusive  evidence.] — In  Mareha/l  ▼.  Bark- 
worth  (d),  the  Court  held,  that  notwithstanding  the  provisbns  of  the  1  &  2 
W,  4,  c.  66,  8.  42,  a  concerted  act  of  bankruptcy  by  assignment  of  a  trader's 
eflects,  still  invalidates  a  commission  founded  upon  it,  as  against  the  parties 
to  the  concert ;  but  as  the  legislature  has  expressly  sanctioned  the  concerting 
one  particular  act  of  bankruptcy,  viz.  the  filing  of  a  declaration  of  insolvency, 
it  would  seem  difficult  to  say  that  mere  concert,  without  any  fraudulent  in- 
tention, and  in  order  to  benefit  the  general  body  of  creditors,  is  sufficient  to 
avoid  the  fiat ;  but  the  evidence  of  concert  ought  not  to  have  been  admitted. 
The  6  Geo.  4,  c.  16,  s.  92,  provides,  that  if  the  bankrupt  does  not,  within 
two  calendar  months  after  the  adjudication,  give  notice  of  his  intention  to 
dispute  the  commission,  &c.,  "the  depositions  taken  before  the  commissioners 
mt  the  time  of,  or  previous  to  the  adjudication  of  the  petitioning  creditor's 
debt,  and  of  the  trading  and  act  or  acts  of  bankruptcy,  shall  be  conclusive 
evidence  of  the  matter  therein  contained  in  all  actions  brought  by  the  assig* 
nees  for  any  debt  or  demand  for  which  the  bankrupt  might  have  sustained 
any  action."     The  true  construction  of  this  section  is,  that  if  on  the  face  of 
the  depositions  a  valid  act  of  bankruptcy  appears,  it  shall  be  taken  to  be  con- 
clusive for  all  purposes.     The  object  of  the  legislature  has  been  to  prevent 
debtors  to  the  bankrupt's  estate  from  harrassing  the  assignees,  by  compelling 
them  on  every  occasion  to  prove  the  bankruptcy.  In  Young  y.Timminge  («), 
it  was  held,  that  in  a  case  within  the  92d  section,  when  the  petitioning 
creditor's  debt  was  proved  by  the  depositions,  the  defendant  could  not  prove 
that  the  debt  was  a  fraudulent  contrivance  between  the  bankrupt  and  the 
petitioning    creditor.     The  real  question  here  is,  whether  this  is  a  case 
within  the  92d  section ;  whether  this  is  a  contract  upon  which  the  bankrupt 
could   have  sued.     Fox  v.  Mahony  is  an  authority  in  point;   that   was 
an  actk>n  of  trover  to  recover  the  value  of  goods  deposited  by  the  bankrupt 
with  the  defendant,  and  the  conversion  took  place  afler  the  bankruptcy,  yet 
it  was  held,  that  the  depositions  were  conclusive  evidence ;  and  Lord  Lynd* 
hurst,  C.  B.,  said,  "  I  am  of  opinion  that  the  intention  of  the  legislature  was, 
that  in  cases  where,  in  the  event  of  there  being  no  bankruptcy,  the  bankrupt 
could  have  maintained  an  action,  and  where  no  such  notice  as  is   pre- 
scribed in  the  section  has  been  given,  the  depositions  should  be  received  as 
conclusive  evidence." — [Parke,  B. — There  Lord  Lyndhurst  rests  his  opinion 
upon  the  ground,  that  if  the  defendant  was  not  bound  to  pay  the  assignees, 
he  was  bound  to  pay  the  bankrupt ;  but  here  the  defendant  must  be  liable 
to  the  assignees  alone,  because  the  bankrupt  could  not  sue  on  this  contract 
until  he  had  first  done  certain  acts.] — ^In  Smith  v.  Woodward  (/),  the  bank- 
rupt had  lent  goods  to  the  defendant  with  permission  to  keep  them  until 
wanted  back,  and  they  were  not  re-demanded  until  ailer  the  bankruptcy ; 
Patteson,  J.,  held,  that  the  92d  section  of  the  Bankrupt  Act  applied  to  the  case, 
and  that  it  was  not  necessary  that  the  demand  should  have  been  such  as  was 
perfect  in  the  bankrupt  at  the  time  of  his  bankruptcy,  and  he  refers  to  the 
case  of  a  bill  of  exchange  not  due  until  after  the  bankruptcy. — [Parke •  B^-^ 
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In  the  case  of  a  bill  of  exchange,  nothing  remains  but  for  the  bill  to  arrive  at 
maturity,  and  the  defendant  must  pay  to  one  party  or  the  other.  My  obser- 
vations apply  to  cases  in  which  there  is  some  act  to  be  done  by  the  party  to 
the  contract,  before  he  can  sue  upon  it.] — Jones  v.  Port  (y),  and  Kitchener  v. 
Power  (A),  are  also  authorities  in  favour  of  the  plaintifls. — [Parkey'B. — Where 
the  defendant  is,  at  all  events,  liable  either  to  the  bankrupt  or  the  assignees, 
the  depositions  are  evidence  ;  if  he  is  liable  to  the  assignees  only,  they  are 
not  evidence,  unless  the  assignees  fully  represent  the  bankrupt ;  here  they  do 
not,  because  there  has  been  no  tender  by  him.] 

Secondly.  There  was  sufficient  evidence,  that  the  plaintiffs  were  the  owners 
of  the  shares.  It  was  proved  that  they  were  registered  as  the  vendors,  in  the 
books  of  the  Company,  kept  under  the  directors  of  the  Act,  and  that  after 
the  tender  to  the  defendant,  they  disposed  of  the  shares  to  a  third  party.  It 
was  not  necessary  to  shew  a  formal  transfer  to  themselves  from  the  original 
proprietors.  The  third  section  of  the  Act  defines  a  share  to  be  a  liability  to 
calls  and  a  right  to  profits,  the  proprietorship  of  shares  may,  therefore,  exist 
without  the  evidences  of  it,  which  are  merely  provided  for  the  greater  facility 
of  sale  and  transfer. 

Thirdly.  It  was  not  necessary  to  prove  a  tender  of  the  certificates.  The 
147th  section  expressly  provides,  that  the  want  of  certificates  is  not  to  prevent 
the  proprietor  from  selling  his  shares.  But  that  even  admitting  the  tender  was 
material,  the  certificates  tendered  were  sufiicient,  since  the  indorsement  of 
transfer  could,  under  the  158th  section,  have  been  made  at  any  time  on  demand. 
At  all  events,  the  defendants  having  made  no  objection  on  this  ground  at  the 
time  of  the  tender,  cannot  now  insist  upon  it. 

The  case  having  been  adjourned  to  another  day,  on  its  being  called  on« 

Parke,  B.,  said,  Since  this  case  was  last  before^  the  Court,  we  have  had 
an  opportunity  of  considering  it,  and  I  will  now  state  what  the  impression  of 
the  Court  is  on  the  argument  already  heard  as  to  each  of  the  material  issues. 
The  first  question  is,  whether  the  issue  found  for  the  plaintifls  on  the  plea  of 
nan  tueumpsit,  ought  to  be  entered  for  the  defendant.  It  was  an  action 
brought  on  a  contract  for  the  sale  of  shares  in  the  Great  Western  Railway, 
stated  in  the  declaration  to  have  been  a  contract  to  deliver  the  shares  on  or 
before  the  31st  March,  then  next  The  conveyance  is  to  come  from  the  plain- 
tiffs, and  the  rule  of  law  in  the  construction  of  such  a  contract  would  be,  that 
the  option  of  the  time  would  be  with  the  party  who  was  to  do  the  first  act. 
My  brother  Bompas  wished,  at  the  trial,  to  shew,  that  according  to  the  usage 
and  custom  prevailing  in  contracts  of  this  kind,  the  option  was  with  the  pur- 
chaser ;  w*i  think,  however,  that  the  verdict  ought  not  to  be  entered  for  the 
defendant  on  th'ift  i^^ne.  on  the  ground  that  the  objection  was  not  taken  in 
form  at  the  trial ;  if  it  had,  the  Lord  Chief  Justice  might  have  amended  the 
record,  if  it  was  not  matter  material  to  the  parties.  I  cannot  say,  in  this  case, 
that  this  would  have  been  an  amendment  which  could  have  been  made,  for 
our  present  impression  is,  that  it  is  a  matter  which  would  have  been  material : 
if  the  option  had  depended  on  the  defendant,  he  might  have  set  up  a  totally 
different  defence  ;  and  therefore,  we  are  not  disposed  to  think  that  this  is  a 
case  in  which  an  amendment  could  have  been  made.    But  it  is  quite  clear 
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thai  Iheoljectioo  was  DotfonnOyljlBeo;  ifillMdfaeeii,aiidifUieatteotioa 
of  die  pbinlHEi'  eonoid  bad  been  called  to  h,  he  would  have  re-ezanuned 
the  witoesa,  in  order  to  ahew  that  theie  waa  no  premlin^  naage  to  alter  the 
contract  in  that  reapect:  the  Coort,  aa  at  preaent  advised,  think  the  verdict 
ODgfat^to  atand  lor  the  piaintilT  upon  the  firat  iaane.  Then  as  to  the  second 
iaaoe,  which  haa  been  foond  bj  the  joiy  lor  the  plaintifls,  no  point  has  been 
reserved  by  the  I^ord  Chief  Justice;  he  leA  the  qnestion  on  that  issne  to  the 
jury,  and  the  objection  made  to  thia  is,  that  independent!  j  of  the  act  of  bank- 
mptcy  stated  in  the  depoaitiona,  there  waa  no  act  of  bankruptcy  proved  in 
the  case.  The  plaintifls  inaisted  that  there  waa  an  act  of  bankruptcy  com- 
mitted  on  the  18th  Janmary^  by  an  order  on  the  part  of  the  bankrupt  to 
deny  him  to  any  one  who  called;  but  no  person  appears  to  hate  been  denied, 
nor  any  thing  done  in  pursuance  of  this  order ;  aiid  m  mere  direction  by  a 
bankrupt  to  be  denied,  not  Ibllowed  up  by  abutting  up  the  doors,  or  retreat* 
ing  to  a  distant  part  of  the  honae,  ia  not  in  itself  an  act  of  bankruptcy,  and 
Ibr  that,  there  ia  the  authority  of  the  case  of  FUher  v.  BoueAer  (i).  That 
point,  however,  it  is  not  necessary  for  us  to  decide,  because  the  Lord  Chief 
Justice  haa  reserved  no  power  to  decide  it,  and  we  pronounce  no  oondusive 
opinion  upon  it ;  the  only  effect  indeed  of  this  objection  would  be^  if  we 
thought  there  was  no  act  of  bankruptcy,  to  have  a  new  trial ;  but  aa  this 
matter  does  not  arise,  we  pnioounce  no  judgment  upon  it,  though  the  Court 
do  entertain  a  strong  inclination  of  opinion,  and  the  authority  I  have  referred 
to  confirms  it,  that  this  would  not  be  a  good  act  of  bankruptcy.  With  res- 
pect to  the  questk>n,  whether  the  depoaitiona  are  admissible  in  this  case,  it  is 
not  necessary  on  that  point  to  give  any  opinion.  Certainly,  the  Court  feel 
considerable  doubt  whether,  in  this  case,  the  depositions  would  be  evidence, 
for  this  is  a  case  in  which  the  bankrupt  coukJ,  under  no  circumstances,  have 
brought  the  action.  There  was  evidence  against  the  bankrupt  of  the  contract 
being  rescinded ;  but  independently  of  that,  from  the  nature  of  the  case  itself, 
the  bankrupt  could  not  maintain  any  action  on  this  contract.  We  doubt 
whether  Smith  v.  Woodward  goes  so  far  as  to  decide  that  the  depositions 
would  be  conclusive  evidence  in  the  case,  but  it  is  not  necessary  fer  us  to 
determine  that  point  here.  As  to  the  second  issue,  therelbre,  the  verdict  is 
right  Then  as  to  the  third  (the  question  of  the  concerted  act  of  bankruptcy), 
the  Lord  Chief  Justice  was  of  opink>n,  that  although  the  depositions  might  be 
conclusive  evidence  of  the  matters  contained  in  them,  and  of  the  facts  recited 
by  them,  yet  that  would  not  exclude  the  defendant  from  shewing,  that 
although  the  fects  were  true,  the  plaintifi  could  not  avail  themselves  of  the 
act  of  bankruptcy,  because  one  of  them  waa  a  party  to  the  act  of  denial 
stated  in  the  depositions,  that  being  ooUateral  to,  and  quite  beside  the  fiicts 
stated  m  the  depositions.  At  first,  it  occurred  to  me,  that  the  case  of  V&un^ 
T.  Timmins  was  an  authority  to  the  contrary ;  but  on  considering  the  case, 
I  think  it  is  not,  for  all  that  waa  decided  was,  that  the  feet  there  stated  of  the 
bankrupt  being  indebted,  must  be  considered  aa  conclusively  proved,  and 
that  it  was  not  competent  for  the  other  side  to  shew  that  he  was  not  in- 
debted, because  the  deed  was  concocted  in  frand.  In  this  case,  if  the  act  of 
bankruptcy  stated  in  the  depositkms  was  concerted,  that  was  a  matter  beside 
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all  the  evidence  set  forth  in  the  depositions,  and  therefore,  the  Court  concurs  EMdm/mgr, 
with  the  Lord  Chief  Justice  in  thinking  that  issue  was  properly  found  for  the 
defendant  And  it  is  not  necessary  for  us  to  decide,  whether  the  plea  be  good 
iiofi  obstante  veredicto,  or  not,  though  I  am  inclined  to  think,  on  consideration, 
that  it  would  be  bad,  as  it  does  not  state  what  the  act  of  bankruptcy  was. 
There  is  oo  doubt  that  an  act  of  bankruptcy  might  in  some  cases  be  la^vfully 
concerted ;  for  instance,  by  a  voluntary  declaration  of  insolvency ;  nor  is  there 
any  case  which  has  decided  that  an  act  of  bankruptcy,  by  lying  in  prison, 
wottM  not  support  a  commission,  even  though  the  petitioning  creditor  might 
know  it  was  the  intention  of  the  bankrupt  to  lie  in  prison.  But  it  is  un* 
Docessary  here  to  pronounce  any  opinion  upon  that.  Then  we  come  to  the 
sixth  plea,  on  which  the  verdict  is  for  the  plaintiffs  ;  that  plea  is,  that  the 
plaintiffs  were  not  the  proprietors  of  the  shares  mentkmed  in  the  declaratbn, 
and  had  not  good  right  and  title  to  convey  them.  Now  it  appears,  on  looking 
at  the  notes  of  the  learned  judge,  that  the  only  proof  really  given  of  the  plain- 
tiffs being  proprietors,  was,  that  their  names  were  inserted  in  the  transfer 
book  of  the  Company  as  being  proprietors  :  the  Lord  Chief  Justice  thought 
the  book  was  not  evidence  to  prove  the  fact,  but  he  directed  the  verdict  to  be 
entered  for  the  plaintiffs,  giving  leave  to  move  on  this  point.  The  question 
we  have  to  decide  on  that  issue  therefore  is,  whether  the  book  was  any  evi- 
dence of  the  proprietorship.  The  Act  of  Parliament  does  not  make  it  so, 
it  makes  the  entry  in  the  book  essential  to  complete  the  title,  in  order  that 
the  transferee  should  receive  the  profits,  and  to  exonerate  previous  parties 
from  the  liability  to  pay ;  the  Act  of  Parliament  requires  that  there  should  be 
an  entry  in  a  book,  and  the  only  use  of  that  would  be,  to  shew  that  the  title  ci 
the  plaintiffs,  if  they  had  any,  was  complete.  We  may  illustrate  the  questi<ni, 
whether  this  be  evidence  of  title,  by  a  case  of  frequent  occurrence  ;  when  it 
is  essential  to  a  plaintiff  to  prove  that  an  estate  had  been  conveyed  to  him  in 
m  roistered  county,  would  it  be  enough,  without  producing  the  deed  of  con- 
veyance, to  shew  that  a  memorial  of  the  deed  had  been  entered  in  the  roister 
of  the  county  t  Clearly  not.  There  is  no  evidence  of  title  at  all,  unless  this 
book  was  evidence,  and  therefore,  that  sixth  issue,  which  is  now  entered  for 
the  plaintiffs,  must  be  entered  for  the  defendant.  Then  we  come  to  the 
seventh  plea,  by  which  the  defendant  denies  that  the  plaintifls  tendered  cer- 
tificates of  the  shares,  or  were  ready  to  convey  them.  Now  with  respect  to 
so  much  of  this  issue  as  relates  to  the  certificates,  we  concur  with  the  Lord 
Chief  Justice  in  thinking  that  these  certificates,  in  respect  of  which  the  tender 
was  made  to  the  defendant,  were  nut  proper  certificates  within  the  meaning  of 
the  allegation  in  the  declaration.  The  contract  is  there  stated,  to  be  a  contract 
on  the  part  of  the  bankrupt  to  cause  the  shares  to  be  conveyed  to  the  defend* 
ant  on  or  before  the  8 1st  March,  and  it  is  alleged  that  the  plaintiffs  tendered 
certificates  of  these  shares  according  to  the  Act  of  Parliament.  What  then 
is  the  meaning  of  the  term  "  certificate,^'  and  why  is  it  introduced  there  T 
We  must  refer  to  the  Act  of  Parliament  to  ascertain  what  the  "certificate" 
means  ;  and  the  construction  which  I  put  on  the  meaning  of  the  147th  and 
158th  sections,  taken  together,  is,  that  the  certificates  produced  must  be  certi- 
ficates shewing  the  title  of  the  party  who  is  to  convey  ;  and  therefore,  that  the 
tender  ought  to  have  been  either  of  certificates  in  the  names  of  the  assignees 
themselves,  or  in  the  names  of  the  original  proprietors,  with  indorsements 
upon  them  of  the  transfer  to  the  assignees.     It  is  said,  however,  that  this  is 
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too  strict  a  oonstroction  to  be  put  upoD  the  Act ;  that  the  possession  of  the 
certificate  is  of  itself  evidence  of  the  right  of  the  party  produdng  it  to  conyey 
the  shares.  It  might  be,  if  the  plaintiffs  had  produced  the  certificates  of  some 
original  proprietor,  and  then  r^:u]arly  deduced  the  title  fixrni  such  original 
proprietor  to  themselyes  ;  that  might  have  been  sufficient,  although  my 
preseAt  impression  is»  that  it  would  not.  Here,  however,  there  was  no  proof 
of  any  conveyance  from  the  person  in  whose  name  the  certificates  were,  so  as 
to  connect  that  person^s  name  with  the  assignees.  These  certificates  would 
be  prima /ade  evidence  of  somebody  else,  not  the  assignees,  being  entitled  to 
the  shares,  and  there  is  no  proof  of  the  assignees  deriving  the  title  Irom  that 
party  by  assignment,  even  assuming  that  to  be  sufficient  We  are  satisfied 
that  the  true  meaning  of  the  contract  is,  that  the  party  is  to  convey  and  deli- 
Ter  certificates,  shewing,  either  on  the  face  of  them,  or  from  the  indorsements, 
that  the  title  is  in  the  person  conveying.  We  therefore  entirely  concur  with 
the  Lord  Chief  Justice,  in  thinking,  that  the  seventh  issue  ought  to  be  found 
ibr  the  defendant.  That  disposes  of  all  the  material  points  in  difference  in 
the  case. 

Judgment  for  the  defendant  accordingly. 


IBompoif  Serjt.,  Crawdsr,  and  Manning,  were  to  have  argued  for  the 
defendant.] 
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ARGUED    AND   DETERMINED 

IN  THB 

COURT    OF    EXCHEQUER, 

IN 

Easter  Term,  1  Victoria,  1838. 


Baxter  v.  Bailby.  Eidtequ-r. 

JDALL  had  obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  The  pUintiir 

tho  defendant  should  not  be  discharged  out  of  custody,  on  the  ground  J^^p^d^cf""^ 

that  he  had  not  been  charged  in  execution  within  two  terms  of  the  time  of  against  the 

his  render,  pursuant  to  1  Reg.  Gen,  H.  T.  2  Will.  4,  s.  86  (a).     The  cause  T^fyV^n^ 

was  tried  at  the  Croydon  Summer  Assizes,  in  1837;  on  the  29th  December,  ^^o"*  1837.  and 

ID  the  same  year,  the  plaintiff  commenced  an  action  against  the  bail  in  December  in 

discharge  of  whom  the  defendant  rendered  on  the  10th  day  of  January,  1838,  J^»e  »«"«  y^**; 
_    .  ,      ,         ,  -   a^.  ,      ,  wr  wmyt       1  f     1        i     i  had  proceeded 

being  the  last  day  of  Michaelmas  Vacation.     The  defendant  had  not  as  yet  against  the 

{Easter  Term)  been  charged  in  execution.     A  summons  to  discharge  the  i^^^j^yVf** 
prisoner  was  on  the  10th  April,  attended  before  Gttmey,  B.,  who  held  that  Michaelmas 
the  case  was  not  within  the  85th  rule  o(  Hilary  Term,  2  fVill.  4.  thede^ndant' 

rendered  in 

Peacock  shewed  cause,  and  contended  that  the  85th  rule  of  Hilary  Term,  his  baii:~ 

2  Will.  4,  applied  only  to  a  case  where  the  defendant  was  in  custody  at  the  ^tSng^^een"* 

time  of  the  trial,  or  where  he  had  surrendered  at  the  time  of  trial.     That  in  charged  in 

the  present  case,  where  the  defendant  had  not  rendered  until  the  day  preced-  fore^th^expTra- 

ing  Hilary  Term,  the  plaintiff  had  the  whole  of  Hilary  and  Easter  Terms,  *«>"  of  H/far»/ 

in  which  to  charge  him  in  execution. — [Parke,  B. — The  85th  rule  of  Hilary  entitled  to  be 

^Tptto,  2  W.  4,  does  not  apply  to  the  present  case  which  must  be  decided  Qf*^^^^^  ^* 

b?  supersedeas. 
The  85th  rule  of  BU.  T.  2  WU.  4,  does  not  apply  to  such  a  case. 

(a)  *<The  plaintiff  shall  proceed  to  two  terms  inclusiye  after  such  (rial  oi 

trial  or  final  judgment  against  a  pri-  judgment,  of  which  the  term  in  or  after 

sooer  within  three  terms,  inclusive,  after  which  the  trial  was  had,  shall  be  rec- 

declaration,  and  shall  cause  the  defend-  kontd  one." 
ant  to  be  charged  in  execution  within 
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Kgeheqf$er, 


under  an  old  rule  of  this  court,  R.  T,  2B  &  27  Geo.  2,  sec.  1 1  (b).  Hie 
only  question  is,  whether  Michaelmas  Vacation,  can,  for  the  purposes  of 
this  case,  be  considered  as  a  Term.  The  officer  of  the  court  refers  us  (o 
Borer  v.  Baker  (c). — On  that  authority,  we  think  that  within  the  meaning 
this  rule  Micheulmas  Vacation  constituted  one  term,  and  Hilary  Term  an 
other.] — Peacock  then  contended  that  the  plaintiff  had  received  no  proper 
notice  of  the  defendant's  render. 


Ball, — The  defendant  states  in  his  affidavit,  that  he  has  renderea ;  that 
implies  that  the  render  is  in  all  respects  correct. 

Per  Curiam. — This  rule  must  be  made  absolute. 


(6)  "  In  case  of  a  nurrender  in  discharge 
of  bail,  after  final  judgment  obtained, 
unless  the  plaintiff  shall  proceed  to  cause 
the  defenaant  to  be  charged  in  execu- 
tion upon  the  said  judgment,  within 
two  terms  next  after  such  surrender,  and 
due  notice  thereof,  (of  which  two  terms, 
the  term  wherein  the  surrender  was 
made  shall  be  taken  to  be  one),  in  case 
no  writ  of  error,  &c.,  the  prisoner 
shall  be  discharged  out  of  custody  by 
supersedeas,  unless^  upon  notice  given 


to  the  plaintiff's  attorney,  or  clerfc  in 
Court,  good  cause  shall  'be  shown  in 
either  of  the  said  cases  to  the  contrary.** 
See  1  Tidd  Pr.  363,  9th  edit. 

(c)  2  Dowl.  P.  C.  608.  This  case 
decides  that  "If  a  trial  takes  place 
in  vacation  and  the  defendant  surren- 
ders after  it,  and  before  the  followini^ 
term,  he  ought  to  be  charged  in  cxeca^ 
tion  in  that  term,  or  he  will  be  sujyerse- 
deable  nnder  1  Reg.  Gen.  H.  T. '  9FiU. 
4,  r.85. 


Jf»ri2  21. 


Messrs.  M,  the 
plaintiffs,  ap- 
plied bjr  their 
agent  to  the 
defendant  for 
a  settlement 
of  their  ao- 
coiint ;  towhidi 
the  defendant 
wrote  the  fol- 
lowing answer: 
'*  Since  the  re- 
ceipt of  your 
letter,  and  in- 
deed for  some 
timeprerioos- 
W,  I  hare  been 
almost  in  daiiy 
expectation  or 
being  enabled 
to  give  a  sati»- 
ikctory  reply 
to  your  first 
application, 
respecting  the 
demands  of 
Messrs.  M,  on 
me.    I  propose 
being  in  Ox- 
ford to-morrow 
'morning,  when 
I  will  call 
upon  you  on 
these  matters." 
Held,  that  this 
was  not  a  suflB^ 


MoRRELL  and  others  v.  Frith. 

ASSUMPSIT  for  money  paid,  and  on  an  account  stated.  PUas  *  AW  a#- 
mmpsit,  and  the  Statute  of  Limitations.  The  plaintiffs  were  bankers  at 
Oxford,  and  this  action  was  brought  to  recover  advance!  made  by  them  to 
the  defendant.  At  the  trial  before  Gumey,  B.,  at  the  Oxford  Spring  Assizes 
in  1838,  it  appeared  that  an  agent  of  the  plaintiffs  had  written  to  the  defend- 
ant, requesting  him  to  settle  the  plaintiffs^  account.  To  this  application  the 
defendant  returned  the  foUowmg  answer  by  letter— "  Since  the  receipt  of 
your  letter,  and  indeed  for  some  time  previously,  I  have  been  almost  in  daily 
expectation  of  being  enabled  to  give  a  satisfactory  reply  to  your  first  applica- 
tion, respecting  the  demands  of  Messrs.  Morrell  on  me.  I  propose  being  in 
Oxford  to-morrow  morning,  when  I  vrill  call  upon  you  on  these  matters.** 
The  plaintiffs  contended  at  the  trial,  that  this  letter  contained  an  acknow- 
ledgment sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  and 
that  that  question  ought  to  have  been  submitted  to  the  jury.  The  learned 
judge  being  of  opinion,  that  the  letter  did  not  contain  a  sufficient  acknow- 
ledgment of  the  debt,  refused  to  leave  the  point  to  the  jury,  and  the  plaiotifis 
were  nonsuited,  with  leave  to  move  to  set  aside  the  nonsuit,  and  enter  s 
verdict  for  such  sum  as  the  court  should  direct 

Ludlow,  Serjt.,  now  moved  accordingly.  The  defendant's  letter  contains  m 
sufficient  acknowledgment  of  the  debt.  But  if  its  meaning  be  ambiguous,  the 
jury  should  have  been  called  upon  to  say  whether  or  not  it  amounted  to  ao 


ie^ment  to  Uke  the  esse  out  of  the  Statute  of  Limitations,  and  that  the  meaning  of  the  letter 
was  a  question  of  law,  to  be  detenmned  by  the  judge  in  the  first  insUnce.  ^ 
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ocknowMgrnent  Uoyd  v.  Maund  (a),  R%eher  r.  Hannay  (*),  Fro9t  ▼.  Jb^^7«f . 
Bfngough  (c). — lAidertant  B. — The  stat.  9  G.  4,  c.  14,  recites,  that  it  is  ex- 
pedient to  prevent  questions  as  to  the  effect  of  acknowledgments  ofiered  in 
evidence  for  the  purpose  of  taking  cases  out  of  the  Statute  of  Limitations ; 
such  questions  will  not  be  prevented,  if  the  alleged  acknowledgment  is  to  be 
submitted  to  the  jury.]— In  Bird  v.  Gammon  (d),  Tindal,  C.  J.  says, "  The 
first  objection  taken  for  the  defendant  is,  that  it  was  left  to  the  jury,  to  say 
what  was  the  effect  of  the  letter.  But  by  a  chain  of  cases  from  Lla^fd  v. 
Mound,  to  Frost  v.  Bengougk,  and  others,  it  appears  that  such  has  been  the 
constant  course.^ — [Alderson,  B. — ^If  the  jury  had  found  a  verdict  for  the 
plaintiffs  on  the  ground  that  this  letter  amounted  to  an  acknowledgment, 
would  not  this  Court  have  s^  it  aside?]— The  plaintiffs  are  bound  to  contend 
that  this  Court  would  not  disturb  such  a  verdict. — [Parke,  B. — ^I  have  al- 
ways doubted  the  correctness  of  the  decision  in  Lloi/d  v.  Maund] — [Lord 
Abinger,  C.  B. — ^You  ought  to  produce  an  instance  of  a  letter  being  left  to 
the  jury,  which  in  the  opinion  of  the  judge  did  not  raise  any  acknowledgment 
of  a  debt] — It  is  contended,  that  where  a  letter  is  equivocal  in  its  terms,  it 
ought  to  be  submitted  to  the  jury. 

Lord  Abingbr,  C.  B. — ^There  is  no  ground  for  setting  aside  this  nonsuit. 
The  letter  in  question  contains  nothing  like  an  acknowledgment  of  a  debt. 
The  utmost  that  can  be  said  is,  that  the  defendant  has  framed  it  in  evasive 
terms,  to  avoid  making  an  explicit  admission,  that  the  debt  is  still  due. 
Whether  the  effect  of  certain  descriptions  of  evidence,  is  to  be  determined  by 
the  judge  or  by  the  jury,  has  always  been  a  nice  point ;  and  I  regret  that  in 
modem  times,  the  confusion  between  questions  of  law  and  fact,  has  very  con- 
siderably increased.  It  would  be  far  better  if  the  rules  of  law  with  regard  to 
such  points,  were  more  definite  and  more  widely  known.  Where  the  evidence 
consists  of  a  series  of  letters,  the  whole  must  be  submitted  to  the  jury,  and 
they  must  form  their  opinion  concerning  them.  But  when  the  effect  of  a 
single  letter  only  is  in  question,  and  there  are  no  facts  to  explain  or  qualify  it, 
it  is  safer  doctrine  to  hold,  that  the  meaning  of  such  an  instrument  is  a  ques- 
tion of  law  for  the  judge.  In  actions  of  libel,  juries  are  often  called  upon  to 
determine  the  meaning  of  words ;  and  the  reason  is,  that  the  meaning  forms 
part  of  the  inquiry  as  to  the  intention  of  the  party  who  has  published  the 
libel.  But  where  the  written  document  is  clear  and  unambiguous,  the  judge 
miut  decide  upon  the  effect  of  it,  otherwise  the  utmost  uncertainty  would 
prevail.  The  result  of  Lloyd  v.  Mound  is  this,  that  the  learned  judge  who 
tried  the  cause  was,  in  the  opink>n  of  the  Court,  wrong  as  to  his  interpreta- 
tion of  the  letter,  and  that  he  ought  not  to  have  nonsuited  the  plaintiff,  but 
have  submitted  the  case  to  the  jury.  In  the  case  of  written  instruments  like 
the  present,  it  is  the  duty  of  the  judge  at  the  trial  to  state,  in  the  first  instance, 
his  own  opinion  of  their  meaning.  In  this  case,  the  letter  ought  not  to  have 
been  left  to  the  jury. 

Parkb,  B. — ^This  nonsuit  ought  not  to  be  set  aside.    Where  there  is  an 


(a)  2  T.  Rep.  760.  {d)  3  Binif.  N.  C.  883;  3  Hodg.  C 

(6)  4  East,  604,  note.  P.  Trin,  T.  1837,  S.  C. 

(e)  8  B.  Moore,  180 ;  1  Bing.  266^ 
8.C. 
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acknowledgment  of  a  debt,  there  roust  be  a  promise  to  pay,  either  express  or 
implied.  An  acknowledgment  of  itself,  imports  such  a  promise,  because  it  will 
be  understood  that  a  man  who  admits  the  existence  of  a  debt,  engages  to  pay 
it.  But  here  there  is  no  acknowledgment  of  a  debt  simpliciter,  nor  is  there 
any  express  promise  to  pay.  The  meaning  of  the  defendant's  letter  is,  that 
he  neither  denies  the  debt,  nor  promises  to  pay.  Such  a  letter  does  not  take 
the  case  out  of  the  Statute  of  Limitations.  Then  as  to  the  duty  of  the  judge 
to  submit  the  letter  in  question  to  the  jury.  The  authority  of  Lloyd  v. 
Matmdj  is  relied  on  by  the  plaintiffs.  I  hare  always  disapproved  of  the 
doctrine  there  laid  down.  My  practice  in  similar  cases  has  been,  to  state  to 
the  jury  my  opinion  of  the  meaning  of  the  document,  and  also  to  ascertain 
theirs ;  so  that,  if  they  thought  diflerently  from  me,  the  opinion  of  the  Court 
above  might  be  taken  on  the  point  If  I  were  called  upon  to  give  an  opinion 
upon  Uoyd  v.  Maund,  I  should  say,  that  that  case  was  not  law. 


BoLLAND,  B.,  concurred. 

Aldbrson,  B.— -In  this  case,  there  is  no  acknowledgment  suflScient  to  take 
the  case  out  of  the  Statute  of  Limitations.  When  the  instrument  resembles 
that  in  JJoyd  v.  Maund,  and  there  is  no  other  evidence  relating  to  it,  the 
question  is  then  for  the  consideration  of  the  Court,  and  not  of  the  jury. 
Where  the  meaning  of  the  words  is  in  issue,  as  where  mercantile  phrases  are 
used  which  require  explanation  by  mercantile  men,  the  jury  are  to  determine 
that  meaning.  They  are  to  do  so  in  the  same  way,  that  they  decide  upon 
the  correctness  of  a  translation  from  a  foreign  language. 

Rule  refused. 


ApnlU. 


The  plaintiff 
gave  a  written 
authority  to 
the  defendant, 
his  solicitor, 
to  sell  the  life 
interest  which 
the  plaintiff's 
wife  had  in 
certain  stock, 
standing  in  the 
name  of  trus- 
tees to  her 
former  mar- 
riHge  settle- 
ment, and 
out  of  the  pro- 
ceeds to  pay 
to  W.  C.  B. 
the  sum  of 


M ILEHAM  V.  ElGKE. 

/iSSUIUrPSlT for  money  had  and  received.    Plea:— Nan  astumpsit.    On 
the  27ih  Marchy  1837,  the  plaintiff  and  his  wife  wrote^the  following 
letter  to  the  defendant,  who  acted  as  their  solicitor  :— 

"We  do  hereby  request  and  authorize  you  to  sell  the  life  interest  of  the 
undersigned  Ann  Maria  Mileham,  late  Finlayson,  formerly  Pinnoek,  spin- 
ster, in  and  to  the  sum  of  /.  »J  per  cent  consols,  standing  in  the  name  of 
the  trustees,  in  the  deed  of  settlement,  made  on  the  marriage  of  the  said  Ann 
Maria  Mileham  with  Leslie  Finlayson,  at  not  less  than  450/. ;  and  out  of 
the  proceeds,  we  authorize  you  to  pay  to  W.  C,  Brandram,  the  sum  of  169^, 
as  a  consideration  for  the  transfer  or  assignment  of  the  mortgage,  to  him,  from 
the  same  L.  -F.,  the  same  transfer  to  be  made  to  the  undersigned  W, 
Mileham.     And  you  are  also  to  prepare  a  settlement  of  the  proceeds  and 


169i  The  plaintiff  also  directed  the  defendant  to  prepare  a  settlement  of  other  property  ^ 
lonffinff  to  the  plaintiff,  with  power  to  dispose  of  it  m  a  certain  specified  manner.  The  defend- 
ant^aSS  oth«^  were  to  be  tniSees.  The  Sefend.nt  had  applied  169/  in  the  manner  directed 
-       -  •     '    «      «•     mmI  nf  other  sums.     The  plaintiff  hi 

nst  the  defendant  for  the  balance  of  money 


bv  the  pUintiff.  and  had  also  disposed  of  other  sums.    The  plaintiff  having  been  nonsuited  in 

■      for  moaeY  had  and  received,  broujrht  against  the  defendant  for  the  balance  of  nioney 

r  in  hie  hands.    The  Court  held,  Jint,  that  the  proceeds  of  the  property  which  was 


an  action 
remaining 


originaUy  trust  property,  did  not  constitute  money  had  and  received  to  the  use  of  the  P'*mtiff ; 
McSiX^that  the  defendant  wss  trustee  of  the  proceeds,  and  they  refused  to  set  aside  the 


intuit. 
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mcorne  arittog  from  the  New  Londcm  Price  Current,  upon  Uie  same  terms  as 
eoQtained  in  Uie  draft  or  intended  will  of  the  said  L.  K,  and  also  of  the  said 
reversionary  or  life  interest  of  the  said  Ann  M.  M.,  and  of  the  said  fV.  M,, 
and  the  settlement  made  upon  the  marriage  of  his  father  and  mother ;  the 
iiiterest  of  the  said  monies,  when  received,  to  be  for  wife  for  life,  remainder  to 
Wl  Af.  for  his  life  (if  survivor),  and  reversion  to  all  the  children  of  the  said 
A,  M.  M. :  you  will  also  insert  a  covenant,  that  W,  M.  shall  insure  his  life 
ID  2000/.,  in  one  or  more  policies,  the  same  to  be  assigned  in  trust  fur  the 
benefit  of  Mrs.  M,,  or  as  she  shall  direct  by  her  will ;  the  trustees  to  be  your- 
self, T.  A,  of  S.,  &  H.  H,y  of  B. 

Signed  "  W.  Mileham, 

A.  M,  MiUhamr 

The  defendant  had  sold  the  stock  in  question,  and  had  paid  the  sum  of 
169/.,  pursuant  to  his  instructions,  together  with  other  sums.  This  action 
was  brought  to  recover  the  balance  remaining  in  his  hands.  At  the  trial, 
before  Gumey^  B.,  at  the  Sittings  after  Hilary  Term,  1838,  the  plaintiff  was 
nonsuited. 

Peiertdorf  moved  for  a  rule,  calling  on  the  defendant  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside;— The  damages  to  be  referred  to  an  arbi- 
trator, if  the  rule  should  be  made  absolute.  The  defendant  contended  at  the 
trial,  that  the  plaintiff  could  not  maintain  the  action  for  money  had  and  re- 
ceived, as  the  property  was  trust  property.  But  when  the  stock  was  con- 
verted into  money,  the  proceeds  belonged  to  the  husband. — [Parke,  B. ^This 

property  was  in  trust,  the  husband  would  therefore  hold  it  for  the  purposes  of 
the  trust.] — [Aldereon,  B.-^How  can  the  defendant  be  said  to  have  received 
this  property  to  the  use  of  the  husband  ?— [Air**,  B.— The  defendant 
would  be  treated  in  a  Court  of  Equity  as  a  trustee.]— The  defendant  has 
permitted  an  appropriation  of  part  of  this  money. — [Parke,  B. — He  may  then 
be  liable  for  a  breach  of  trust.]— The  letter  of  the  plaintiff  and  his  wife  may 
amount  to  nothing  more  than  an  authority  to  the  defendant  to  take  the  proceeds 
of  this  property.— [il^ffoft,  B.— The  defendant  takes  this  trust  property, 
only  for  the  purpose  of  putting  it  into  another  course. 

Ar  Curiam, — The  Court  cannot  grant  a  rule. 

Rule  refused. 


Shackbix  v.  Ranger.  Apni  h 

pLATT  moved  for  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  The pUintiff 
a  verdict  obtained  by  him,  together  with  the  notice  of  trial,  and  all  sub-  ^^^  issue  on 
sequent  proceedings,  should  ngt  be  set  aside  for  irregularity.     The  action  was  Sf7h?de[Jnd* 

ant,  and  adding 

without  «  date,  delirered  the  issue  within  the  four  days  of  rejoining,  the  defeSdllnt  ^heine 
bound  to  wjoin  gr^is.  Amotion  having  been  made  toset  aside  the  ferdict,  notice  of  trial  and 
snbseauent  pr<K»edings,  on  the  ground  that  the  similiter  was  not  dated:  the  Court  refused 
tne  rule,    ^embte,  the  want  of  date  to  a  similiter  is  no  ground  for  setting  aside  the  issue. 
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B^wi^,  brought  on  two  promissory  notes ;  the  defendant  pleaded  a  special  plea.  The 
plaintiff  took  issue  on  the  plea,  and  instead  of  waiting  for  the  expiration  of 
four  days,  added  the  similiter,  and  delivered  the  issue  without  dating  the 
similiter.  The  defendant  was  not  imder  terms  of  rejoining  gratis.  The 
commission  day  of  Gloucefter,  where  the  venue  was  laid,  was  on  the  31  st 
March,  The  issue  was  delivered  on  the  19  th  March,  and  was  immediately 
returned  by  the  defendant,  who  said  it  was  irregular  and  informal.  By  the 
1st  rule  of  Reg,  Gen.,  HiL  T.,  4  W,  4,  it  is  ordered  that  **  Every  pleading,  as 
well  as  the  declaration,  shall  be  entitled  of  the  day  of  the  month  and  year 
when  the  same  was  pleaded,  and  shall  bear  no  other  time  or  date,  and  every 
declaration  and  other  pleading  shall  also  be  entered  on  the  record  made  up 
for  trial,  and  on  the  judgment  roll  under  the  date  of  the  day  of  the  month  and 
year  when  the  same  respectively  took  place,  and  without  reference  to  any 
other  time  or  date^  unless  otherwise  specially  ordered  by  the  Court  or  a 
Judge."  The  similiter  is  a  pleading,  and  ought  to  be  dated.  Warthingtcn  t. 
Wigley  (a)  shews  that  a  new  trial  will  be  granted,  if  the  issue  does  not  con- 
tain the  dates  of  the  pleadings. — [Lord  Abinger,  C.  B. — ^I  was  asked  to  set 
aside  the  issue,  and  refused  to  do  so.  My  opinion  was,  that  the  principal 
object  of  dating  pleadings  was,  to  give  the  antagonist  notice  of  the  time  of 
their  delivery.] — ^The  defendant  was  not  bound  to  rejoin  gratis,  and  therefore 
had  four  days  to  add  the  similiter.  The  plaintiff's  object  was  to  avoid  being 
too  late  in  his  notice  of  trial. — [Parke,  B.^A  plaintiff  may  add  the  similiier^ 
and  give  notice  of  trial,  before  the  four  days  to  rejoin  have  expired.] 

Rule  refused  {b). 

(a)  5  DowL  P.  C.  209 ;  3  Scott,  555,         (6)  See  2  Tidd  Pr.  p.  718,  9th  edit. 
S.  C.  and  Tidd*B  App.  250,  b.  39. 


MayA. 


Edwards  v.  Hanoorne. 


Itisaittfficient  ARNOLD  moved  for  a  distringas. — ^There  had  been  three  calls  at  the 

Srtringw!  that  dwelling  house  of  the  defendant.    On  the  first  call,  the  plaintiff  lea  a 

at  the  first  written  paper  for  the  defendant,  in  which  he  made  two  appointments,  inforoA- 

a  writterpaper,  ing  the  person  to  whom  he  delivered  the  paper  that  he  would  call  again  od 

appointing  two  ^^^  ^f  ^^^  ^yg  appointed.    He  was  silerwards  told  by  the  defendant's 

other  aayi  or  ,.■,,_  -ii 

calling,  and       wife,  that  her  husband  had  received  the  written  paper. 

accompanied 
by  a  yerbal 

appointment  of      Per  Curiam,  That  is  sufficient 

«:.°dljM«.  Rubgnuited. 

been  left  at  the 

houaeofthe 

uefeiidant,  and  hat  been  receiTfld  by  him. 
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Cooper  v.   Morecroft.  £cM«p««r. 

T\EBT  for  money  lent,  and  money  due  upon  an  account  stated.     Plea:  Payment  md- 
^"^    «8  to  all  but  6/.  nunquam  tndeMatus;  and  as  to  6/.  a  set-off  for  SHd^^'^undw 
work  and  labour,  money  paid,  and  money  due  upon  an  account  stated.    The  ^  P^®^  of  set-off 
plaintiff  by  his  particulars  claimed  the  sum  of  5/.  paid. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  the  defendant  offered 
evidence  that  money  had  been  paid  by  him  to  the  plaintiff,  on  account  of  the 
debt.  It  was  objected  that  th»  evidence  was  not  admissible  under  the  plea 
of  set-ofl^  nor  could  it  be  reeeived  in  reduction  of  damages,  and  Belbin  t. 
B%Ui  (a)  was  referred  to.  The  objection  was,  however^  overruled,  and  the 
defendant  obtained  a  verdict. 

Busby  having  obtained  a  rule  for  a  new  trial, 

Hughes  shewed  cause,  and  contended  that  the  evidence  was  admissible 
under  the  set-off  for  money  paid. 

Per  Curiam.^-'A  set-off  implies  a  cross  action,  consequently  payment  can- 
not be  given  in  evidence  under  that  plea. 

Rule  absolute. 

(a)  1M.&H.70;  4  Dow.  P.  C ;  2  M.  &  W.  422. 


RoBSON  V.  Rowland. 

^HIS  yns  an  action  for  money  had  and  received.  Jt.  F.  Riekards  had  In  an  Mtion  to 
obtained  a  rule  calling  on  the  plaintiff  to  state  in  writing  whether  this  ^up^^  tbT 
action  was  brought  to  recover  the  deposit  paid  by  him  to  the  defendant,  purchate  of  an 
upon  the  purchase  of  certain  premises,  and  if  so,  why  the  plaintiff  should  undxat  i§e^ 
not  deliver  particulars  in  writing  containing  his  objections  to  the  title.  *'*^h«d**  ^  ^^ 

ticulars  of  the 

Jervis  shewed  cause,  and  objected  that  the  application  was  too  late.    The  J^^l^g^ng 

acUon  was  commenced  on  the  1st  December,  1837.    On  the  6th  February,  from  mattenof 

1838,  a  declaration  was  delivered,  to  which  the  defendant  had  pleaded,  and  ^|^  which  aro 

the  present  rule  was  moved  for  on  the  '20th  April  matten  of  Uw. 

R.  V.  Richards,  eonird. — ^An  abstract  of  title  has  been  delivered  by  the 
defendant,  and  all  objections  to  it  removed. 

Parks,  B.— On  the  authority  of  Squire  v.  Todd  (a)  and  Cattett  v.  T%omp' 
sm  (6),  the  defendant  should  be  furnished  with  the  particulars  asked  for; 
and  the  plaintiff  must  state  all  his  objections  to  the  title,  arising  from  matters 
of  fact,  but  not  those  which  are  matters  of  law. 

Rule  absolute. 

(a)  1  Camp.293.  (5y  8  B.  &  P.  246. 


into. 
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Bsdieq^.  The  defendant  does  not  plead  that  the  debt  is  still  existing;  therefore  we 
cannot  presume  that  it  is  so,  but  have  a  right  to  infer  that  it  has  been 
satisfied. 

Aldsrson  and  Gurnby,  Bs.,  concurred. 

Judgment  for  the  plaintiff. 


Webb  v.  Fairmaner. 

The  time  of  HPHIS  was  an  action  for  goods  sold  and  delivered.    At  the  tnal  before 
credit  given  Gumey,  B.,  it  appeared  that  the  goods  were  sold  to  the  defendant  oa 

camile  ^n-'  the  5th  October,   to  be  paid  for  in  two  months.      On  the  5th  December 

rMkoned'ez-  *^^  present  action  was  commenced.    A  verdict  having  been  found  for  the 

clusivelyofthe  plaintiff, 
day  on  which 
the  contract 

WM  entered  R,  V,  Rtchards  obtained  a  rule  to  set  it  aside,  on  the  ground  that  the  action 

had  been  commenced  before  the  credit  had  expired. 

Plait  and  Maneel  shewed  cause. — It  is  submitted  that  the  day  of  sale 
must  be  taken  as  one  of  the  days,  and  as  payment  might  be  insisted  upon  on 
the  first  moment  of  the  5th  December,  the  cause  of  action  was  complete  on 
that  day.  The  rule  is,  that  if  the  computation  is  to  be  made  from  a  particu- 
lar day,  that  day  is  to  be  excluded,  but  if  from  a  particular  fact,  the  day  on 
which  the  fact  occurred  is  included.  In  ClaytmCe  case  (a)  a  lease  for  three 
years  from  henceforth  (that  is  from  the  delivery)  was  held  to  mean  inclu- 
sively of  the  day  on  which  the  delivery  was  made.  So  in  The  King  v.  Adder^ 
ley  {b),  the  question  was  as  to  the  liability  of  the  sheriff  to  return  a  writ 
after  the  expiration  of  his  ofiSce,  and  it  was  held  that  the  day  on  which  he 
left  office  was  to  be  reckoned  as  part  of  the  six  months  within  which  he  was 
liable  to  make  the  return.  Under  the  21  Jac.  1,  c.  19,  s.  2,  which  enacts 
that  a  trader  lying  in  prison  two  months  after  an  arrest  for  debt  shall  be 
adjudged  a  bankrupt,  it  has  been  held  that  the  day  of  arrest  is  to  be  in- 
cluded, Glaesingion  v.  Rawline  (c).  So  where  the  law  requires  a  month^s 
notice  of  an  action  to  be  given,  the  month  begins  with  and  includes  the  day 
on  which  the  notice  was  served,  Castle  v.  Burditt  {d).  In  Clarke  v.  DoMiey  (e) 
a  distress  was  made  on  the  6th  June,  and  the  action  was  not  commenced  until 
the  6th  December,  and  it  was  doubted  whether  it  was  brought  within  six 
calendar  months  afler  the  act  committed,  as  required  by  the  8th  section  of 
of  24  Geo.  2,  c.  44. — [Parke,  B. — Suppose  goods  were  sold  on  the  5th,  at 
one  day's  credit,  could  you  sue  upon  the  6th.]— If  a  man  were  sentenced  to 
imprisonment  for  one  day  he  could  not  be  detained  there  for  any  portion  of 
the  day  following. — [Aldereon,  B. — There,  in  favour  of  liberty,  the  fraction 
of  a  day  is  included,  but  as  the  law  will  not  in  general  notice  the  fraction  of  a 

5Bep.  1.  (rf)3T.It623. 

2  Doug.  463.  (e)  4  Moore,  465. 

3  East,  407. 
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jflj,  the  credit  must  be  given  either  for  more  or  less  than  a  day>  and  surely 
the  conslruction  should  be  most  strict  against  the  party  who  is  to  give  ere- 
^t.]^[BollaHd,  B — Id  the  case  of  a  bill  of  exchange,  payable  at  sight,  you 
add  thr«e  days  of  grace,  and  cannot  sue  until  the  day  next  following.]— No 
rule  can  be  drawn  frcm  the  case  of  negotiable  instruments,  as  they  are 
governed  by  the  custom  of  merchants. 

R.  r.  Richards,  eonird. — It  is  singular  that  no  case  is  to  be  found  respecting 
the  computation  of  time  in  mercantile  contracts,  except  on  bills  of  exchange 
and  promissory  notes.  So  far  as  that  analogy  goes  it  is  in  favour  of  defend- 
ant All  the  earlier  cases  are  collected  and  commented  upon  in  Letter  v. 
Garland  (/),  but  it  is  difficult  to  deduce  any  correct  rule  from  them.  Some 
of  the  later  cases  are  directly  at  variance  with  these  quoted  on  the  other  side. 
Thus  in  The  King  v.  the  Jueiices  of  Cumberland  (g\  it  was  held  that  the 
13  Geo.  2,  c.  18,  s.  5,  requiring  six  days'  notice  to  a  magistrate  of  an  intention 
to  apply  for  a  certiorari,  was  not  complied  with  by  a  notice  given  on  the  20th 
to  apply  on  the  25th  of  the  same  month.  So  in  Pelleto  v.  7%e  InhabiUmte  of 
Wonford  (A),  it  was  decided  that  the  two  days  allowed  by  the  9  Geo,  l,c.  22, 
for  giving  notice  of  an  offence  against  it,  are  exclusive  of  the  day  on  which 
the  oflence  itself  was  committed.  Hardy  v.  RyU  (t)  is  at  direct  variance  with 
Clarke  v.  Davey.  In  IVateon  v.  Pears  (k)  a  patent,  dated  lOth  May,  con- 
tained a  proviso  that  a  specification  should  be  enrolled  within  one  calendar 
month  next  and  immediately  after  the  date  thereof.  The  speci6cation  was 
enrolled  on  the  1 0th  of  June  following,  and  it  was  held  that  the  month  did 
not  begin  to  run  until  the  day  after  the  date  of  the  patent. 

Parks,  B. — I  think  the  rule  should  be  absolute  for  a  new  trial.  As  to  whe* 
ther  a  lunar  or  a  calendar  month  was  intended,  that  question  is  not  now  open, 
since  at  the  trial  both  parties  argued  the  case  upon  the  ground  that  the  credit 
was  given  for  two  calendar  months.  Then,  assuming  that  to  be  so,  I  am  of 
opinion  that  the  action  is  prematurely  brought.  Whatever  doubt  may  have 
before  existed,  the  case  ot  Lester  y, Garland  seems  to  have  settled  the  principle, 
namely,  that  the  day  on  which  the  contract  was  entered  into  ought  to  be  ex- 
cluded. In  that  case  a  very  elaborate  judgment  was  delivered  by  Sir  W» 
Grant,  and  an  extremely  sound  rule  laid  down,  nor  are  we  compelled  to 
break  in  upon  that  rule  in  attempting  to  reconcile  many  of  the  older  cases. 
The  King  v.  Adderley  appears  to  have  been  decided  upon  the  ground 
that  the  statute  ought  be  construed  in  favour  of  the  sheriff;  and  Clarke  ▼. 
Dacey  was  decided  on  the  supposed  authority  of  the  former  case,  without 
adverting  to  the  fact  that  it  was  determined  in  favour  of  a  public  officer,  and 
not  on  any  broad  and  general  principle.  Then,  in  Glassington  v.  Rawlins, 
the  bankrupt  undoubtedly  lay  in  prison  for  the  fraction  of  a  day,  and  it 
would  be  difficult  that  a  different  construction  is  to  be  put  upon  an  imprison- 
ment which  becomes  an  act  of  bankruptcy  and  an  imprisonment  under  a 
sentence.  If  we  look  at  the  cases  since  Lester  v.  Garland  we  shall  find 
they  are  all  authorities  for  excluding  the  first  day.    In  Pellew  v.  The  Inhabit" 

(f)  15  Ves.  248.  (i)  9  B.  &.  C.  603. 

(e)  4  N.  &.  M.  37a  (k)  2  Camp.  294. 

W  9B.&C.134. 
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anU  of  Wonfardf  Lord  Tenterden  laid  down  a  very  reasonable  mode  of  deter- 
mining^ the  computation,  that  is,  to  reduce  the  whole  period  to  one  day.  If 
that  be  done  in  the  present  case,  it  would  be  impossible  to  maintain  that  the 
other  party  had  not  the  whole  of  the  following  day  to  pay  the  stipulated 
amount ;  and  if  this  be  true  of  one  day,  it  is  equally  true  of  any  number  of 
days.  Then,  if  the  credit  were  given  for  two  calendar  months,  the  defendant 
had  the  whole  of  the  5th  December  to  pay  the  money.  Though  1  admit 
that  the  rule  on  bills  of  exchange  is  not  conclusive,  because  they  are  regu- 
lated by  the  law  of  merchants,  yet  the  analogy,  as  far  as  it  goes,  is  in  favour 
of  that  construction. 


BoLLAND,  B. — The  most  convenient  rule  is  to  exclude  the  day  of  sale 
The  seller,  generally  speaking,  has  the  whole  of  that  day  to  deliver  the  goods, 
and  as  they  are,  during  that  period,  useless  to  the  purchaser,  it  is  but  fair  to 
throw  that  day  out  of  the  calculation  of  his  time  of  credit.  If  a  party  pur- 
chases goods  on  the  1st  of  January,  to  be  paid  for  by  a  bill  at  one  month's 
date,  the  bill  would  not  be  due  until  the  4th  of  February,  consequently,  in 
every  case  in  which  the  payment  is  by  a  bill,  the  purchaser  has  the  benefit  of 
the  day  on  which  the  contract  was  made. 

Alderson,  B. — ^I  think  the  rule  laid  down  by  Lord  ThtUerden  aflbrds  a 
very  excellent  criterion,  that  is,  to  reduce  the  time  in  question  to  one  day,  and 
see  if  an  absurdity  follows  unless  that  day  be  excluded.  It  will  then  appear 
that  the  day  of  credit  is  to  be  excluded  in  all  cases. 

Rule  absolute. 

Reege  V.  Walters. 


In  trespan, 
where  the 
question  is  as 
to  the  right  to 
the  possession 
of  a  certain 
close,  the  party 
who  demised 
it  to  the  de- 
fendant is  a  ^ 
competent  wit- 
ness for  him. 
T.  IV.  held  cer- 
tain land,  un- 
der a  lease  for 
liyes,  granted 
by  m    At  the 
expiration  of 
the  term  T.  W, 
obtained  the 
lease  from  /., 
a  stranger,  and 
deliveied  it  to 
W,,  from  whose 
custody  it  was 
produced  at  the 
trial  .w£2eU, 
fufficient. 


npHIS  was  an  action  of  trespass  for  breaking  and  entering  the  plsuntilf's 
close.  At  the  trial,  before  Coltman,  J.,  at  the  last  Assizes  for  Carmar' 
then,  the  question  raised  by  the  issue  was,  whether  the  plaintifl^  or  one 
T.  Walker,  was  entitled  to  the  close.  In  answer  to  the  plaintiff's  evidence 
of  possession,  the  defence  set  up  was,  that  the  close  was  part  of  a  farm,  which 
in  the  year  1 776  had  been  leased  by  one  Williams,  for  three  lives,  to  Walker^ 
who  had  occupied  it  and  paid  the  rent  reserved  for  some  years  prior  to  1836, 
when  the  lease  expired.  At  that  time  the  farm  was  re-let  by  Williame  to 
Walker,  the  plaintiff  then  being  in  possession  of  the  locue  in  quo;  and 
Walker  under-let  that  portion  to  the  defendant.  The  lease  of  1744  was  pro- 
duced, and  it  was  stated  that  Walker  had  obtained  it,  on  the  day  afler  the  last 
life  dropped,  from  two  persons  of  the  names  of  Williams  and  Jones.  He 
afterwards  took  it  to  Williams,  the  lessor,  and  left  it  in  his  hands,  receiving 
from  him  a  fresh  lease.  It  was  objected ;  First,  that  Walker  was  not  a  com- 
petent witness  to  prove  the  defendant's  right  to  the  close ;  and.  Secondly 
that  the  lease  of  1774  was  not  shewn  to  have  come  from  the  proper  custody. 
Both  objections  were  overruled,  and  a  verdict  was  found  for  the  defendant. 

Evans  moved  to  set  aside  the  verdict,  and  for  a  new  trial. — First,  the  evi- 
dence of  Walker  was  inadmissible.  He  was  clearly  interested  in  the  event  of 
the  suit,  since,  if  the  defendant  succeeded,  he  would  be  entitled  to  the  rent. 
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It  has  been  held,  that  a  landlord  may  give  evidence  in  an  action  between  A.  S^t^yer. 
and  B.,  when  both  are  his  tenants ;  but  if  they  are  to  pay  in  different  rights, 
his  evidence  is  inadmissible,  Fox  t.  Swan  (a),  Bell  y.  Haneood  (6).^* 
[Parkej  B. — Without  you  can  shew  that  the  verdict  in  this  action  would  be 
evidence  for  or  against  the  witness,  he  is  competent.] — ^In  Doe^  d.  Lard 
Teynham  v.  jyier  (c),  it  was  held,  that  a  remainder-man,  after  a  tenant  in 
tail,  is  not  a  competent  witness  for  the  tenant  in  tail  in  ejectment  for  the  en- 
tailed property.— [ParA«,  B. — There  the  effect  of  the  evidence  would  be  to 
put  the  tenant  in  tail  in  possession,  and  his  seisin  is  the  seisin  of  the  remain- 
der-man.]— A  landlord,  in  ejectment,  is  not  a  competent  witness  to  support  ' 
the  right  of  his  tenant. — [Lord  Abinger, — The  reason  is,  because  there  the 
question  is  one  of  possession,  and  as  the  possession  of  the  tenant  is  that  of 
the  landlord,  he  himself  would  be  dispossessed  if  the  verdict  went  against  the 
tenant. — [Parke,  B. — The  short  answer  to  the  objection  on  this  ground  is, 
that  the  result  of  this  action  can  in  no  way  aflect  the  landlord.] 

Secondly^  the  lease  was  not  produced  from  the  proper  custody.  The  wit- 
ness did  not  obtain  possession  of  it  until  after  his  term  had  expired,  and  the 
persons  from  whom  he  received  it  were  strangers  to  all  parties. — [Parke,  B. 
—Suppose  the  tenant  had  obtained  the  lease  during  his  tenancy,  and  pro- 
duced it  on  the  trial,  would  not  that  have  been  enough  ?] — It  is  conceded  it 
might :  but  here  the  custody  to  which  it  is  traced  is  insufficient  in  respect  both 
of  the  persons  and  the  time  when  they  held  it.  In  order  to  prevent  fcx^eiy, 
it  is  most  important  that  a  strict  rule  should  be  adhered  to. 

Lord  Abi>'GBr,  C.  B. — The  witness  stated  that  he  had  been  in  possession 
of  the  farm  for  many  years,  and  had  during  that  time  paid  the  precise  rent 
reserved  by  the  indenture.  After  the  lease  expired,  he  got  the  instrument 
itself  from  Williams  and  Jones,  and  took  it  to  the  landlord,  who  thereupon 
granted  a  new  lease.  It  is  admitted,  that  if  the  lease  had  been  in  the  posses- 
sion of  the  witness  during  the  tenancy,  that  would  have  been  enough,  and  it 
appears  to  me,  that  the  persons  from  whom  he  obtained  it  recognized  his  right 
to  the  possession  of  it,  and  by  inference  acknowledged  that  they  held  it  on 
his  account.  ^^^ 

Parke,  B. — I  think  there  was  evidence  that  this  lease  was  produced  from 
the  proper  custody.  The  instrument  was  obtained  from  Williams  and  Jones, 
who,  by  the  act  of  giving  it  up  to  him,  must  be  presumed  to  have  held  it  on 
his  account.  Then  the  circumstance  of  the  rent  paid  by  Walker  being  the 
same  as  that  reserved  by  the  lease,  is  a  strong  fact  to  connect  him  with  the 
lease.  From  him  it  passed  to  the  landlord,  and  the  lawful  possession  of  the 
instrument  was  in  this  way  continued.  I  think  that  this  is  a  question  to  be 
decided  by  the  judge,  and  not  the  jury,  and  I  see  no  reason  to  differ  from 
him. 

'  Alderson,  B. — There  should  be  satisfactory  evidence  of  the  instrument 
hetng  produced  from  the  proper  custody,  which  I  think  there  was  in  this 
«*atie. 

Rule  refusea. 

(«»  Styles,  482.  (c)  6  Bing.  3^0 

(O  3  1\  R.  308. 
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Ball  v.  Blackwook. 


In  pooeedingfl 
acftinst  the 
sheriff  arisinj; 
out  of  an  action 
by  indorsee 
against  ai>- 
oeptor  ofabill 
of  exchange, 
where  there 
it  also  an 
action  against 
the  drawer, 
the  sheriff  will 
be  entitled  to 
a  stay  of  pio- 
ceedings  apon 
paTment  ot  the 
debt  and  costs 
in  the  action 
against  the  ac- 
ceptor only. 


A  N  order  had  been  made  by  Gumty,  B.,  for  a  stay  of  proceedings  againgt 
the  sheriff,  on  payment  by  him  of  the  debt  and  costs  in  an  action  by  the 
indorsee  against  the  acceptor  of  a  bill  of  exchange.     An  action  had  also  been 
commenced  against  the  drawer  of  the  same  bill. 

RichardM  now  moYed  to  rescind  the  order,  and  for  the  Master  to  tax  the 
plaintiff's  costs  in  the  action  against  the  drawer,  as  well  as  in  the  action 
against  the  acceptor.— The  sheriff  had  been  guilty  of  n^ligence  in  not  arrest- 
ing the  defendant,  and  therefore  ought  not  to  be  in  a  better  situation  than  the 
acceptor  of  the  bill,  who  could  only  obtain  a  stay  of  proceedings  upon  pay- 
ment of  the  debt  and  costs  in  the  actions  against  the  other  parties  (a).  Before 
the  case  of  J%9  King  t.  The  Sherifft  of  London  (6),  the  sheriff  was  consi- 
dered liable  to  pay  the  costs  of  the  other  parties ;  that  case,  however,  estab- 
lished the  contrary  practice. 

Fuller  v.  PreH  (c)  and  The  King  v.  The  ShenfM  of  London  {d)  were 
also  referred  ta 


Parke,  R — It  is  difficult  to  see  upon  what  principle  the  sheriff  has  been 
made  to  pay  the  costs  of  the  other  parties ;  if  he  pays  the  amount  of  the  bill 
and  the  costs  in  the  action  against  himself,  the  plaintiff  cannot  be  in  a  worse 
situation  than  if  he  received  the  amount  of  the  debt  and  costs  from  the  ac- 
ceptor. The  case  in  2  Bvag.  is  an  authority  that  all  the  sheriff  is  liable 
to  pay,  is  the  amount  which  the  acceptor  would  be  bound  to  pay  in  the  action 
against  him,  and  not  that  which  he  might  be  called  upon  to  pay  if  applying 
to  tlie  Court  for  indulgence. 

Rule  refused. 


(o)  See  the  Rule  of  T.  T.  1  Vic,  hj 
which  the  acceptor  of  a  bill  or  maker  of 
a  note  is  WB  at  liberty  to  gtay  proceed- 
ings on  payment  of  the  debt  and  costs 
hi  that  action  only. 


(6)  5  B.  &  A.  192. 
7  T.  R.  109. 
2  Bing.  227. 


PuQH  V.  Roberts. 


TxwiMM  for  nPRESPASS  for  breaking  and  entering  the  plaintiff's  dwelling-house  and 

eiteriiHf  ihL^  stable,  and  assaulting  the  plaintiff.   PUaa  .—First,  not  guilty;  Seeondiy, 

plaintilTB  as  to  breaking  and  entering  the  dwelling-house  and  stable,  that  they  were  not, 

and  staSie.^and  D^r  ^&s  either  of  them,  at  the  said  time  when,  ^c,  the  dwelling-house  and 
aaaaulting  the 


plaintifT. 
Fleas:  firtt. 


stable  of  the  plaintiff.  The  plaintiff  obtained  a  verdict  on  both  issues,  da- 
mages, one  farthing.  The  Master,  on  taxation,  having  allowed  the  plaintiff  no 
more  costs  than  damages. 


not  guilty. 
Secondly,  that 
the  dwelling- 
house  was  not 
the  nlaintiff 's. 
Yeraict  for  the 
plaintiff,  damages  one  fiuthing  :~BeM,  that  the  plaintiff  was  entitled  to  full  costs. 


Jervis  obtained  a  rule  nin  for  the  Master  to  tax  the  plaintiff  in  full  coats. 
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N.  Clarke  shewed  cause. — The  plaintiff  is  entitled  to  no  more  costs  than  Ei^aqner. 
damages.  Before  the  new  rules,  if  Not  Guilty  had  been  pleaded  alone,  the 
plaintiff  must  have  had  a  certificate  under  the  22  &  23  Car,  2,  c,  9,  s.  136, 
or  order  to  obtain  full  costs.  The  two  pleas  on  the  record  amount  to  the 
old  plea  of  the  general  issue.  The  "  freehold  or  title''  is  not  in  issue  upon 
these  pleadings. 

Parke,  B. — The  question  is,  whether  the  plea  denying  the  house  and 
stable  to  be  the  plaintiff's,  does  not  necessarily  put  the  title  in  issue.  We 
haye  so  decided  in  Pumell  v.  Young.  Must  it  not  then  bring  the  title  in 
question  so  as  to  prevent  the  operation  of  the  statute  of  Charles  ?  It  only 
shews  the  folly  of  putting  such  a  plea  upon  the  record  in  such  cases. 

Rule  absolute. 


Jones  v.  Shiel. 

'DA  VLEF  moved  for  a  rule  to  compute  principal  and  interest  on  a  pro-  Ihm  action 

»  missory  note.     The  action  was  brought  to  recover  216/.  1 4s, ;  and  the  *°';ro'^^ 

11         •  -i  ^  jijjii'  1  •Ola,  and  on  a 

declaration  contained  counts  for  goods  sold  and  delivered,  and  on  the  note,  promiasorr 

The  defendant,  aOer  declaraticm,  paid  150/.  on  account  of  the  action,  leaving  fendknt.^afur.  = 

a  balance  due,  which  was  less  than  the  amount  of  the  note,  and  interlocutory  (i«claratioD, 

judgment  was  signed  for  the  residue.     The  plaintiff  had  obtained  a  rule  to  aum  on^account 

compute,  but  the  Master  had  refused,  on  the  ground  that  under  the  circum-  fe^^^n^i*^'. 

stances  there  must  be  a  writ  of  enquiry.     It  was  submitted,  that  at  all  events  lance  due  leae 

the  plaintiff  had  a  right  to  apply  the  160/.  to  the  count  for  goods  sold. —  ImounVof  th« 

[Parke^  B. — ^Assuming  that  you  are  right,  there  must  at  least  be  nominal  note:— fleW, 

damages  upon  the  count  for  goods  sold.] — He  may  enter  a  remittitur  as  to  the  tiffcould'^not*' 

damages  on  that  count. — [Parke,  B. — No,  he  cannot,  because  he  has  received  ^*^*  *  ™'®  ^ 

,        *•  compute,  UD^ 

them.     If  the  other  side  agree  that  you  shall  enter  a  nolle  prosequi  on  the  leas  the  de- 
count  for  goods  sold,  you  may  then  execute  your  rule  to  compute ;  but,  I^?^*t^i 
as  the  case  now  stands,  there  must  be  a  writ  of  enquiry.]  entering  a  uoik 

v»    1        4*        •«  proteom  as  to 

Rule  refused.  the  count  for 
goods  sold. 


LUMLEY   V.   HeMPSON. 

J^LATT  had  obtained  a  rule  calling  on  the  plaintiff's  attorney  to  shew  The  rule  re- 
cause  why  all  proceedings  in  this  case  should  not  be  set  aside.    Nothing  JJJ!^™*,*^^ 
had  been  done  in  the  cause  since  Easier  Term,  1836.  where  no  step 

has  been  taken 
for  four  terms, 

Chilian  shewed  cause,  and  objected  that  as  more  than  four  Terms  had  in-  ^"^  i^o^.^PP^T 
tervened,  no  otfier  step  could  now  be  taken  without  a  Term's  notice. —  set*a8ide*pro^ 
{Parke,  B. — ^Will  that  rule  apply  to  an  application  to  set  aside  proceedings?  ^••d"***- 
This  is  not  a  step  in  the  progress  of  the  cause,  but  an  application  to  stop  it.J 
—The  rule  of  the  Canman  Pleas  E.  T,  13   Geo,  2,  cited  in  May  y. 

\OL.L  I 
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ExrhequfT, 


Wooding  (a),  orders, ''  that  in  all  cased  in  which  there  have  been  no  proceed- 
ings for  four  Terms,  &c.,  the  party  who  desires  to  proceed  again  shall  give  h, 
Term's  notice  to  the  other  of  such  proceedings.  In  Tipton  t.  Me€k  {6\ 
where  the  plaintiff  obtained  a  rule  for  a  new  trial,  but  neglected  to  carry 
down  the  cause  for  more  than  four  Terms,  the  Court  would  not  discharge 
the  rule  on  motion,  a  Term's  notice  of  such  motion  not  having  been  previously 
given. 

Parks,  B. — The  rule  requiring  a  Term's  notice,  where  no  step  has  been 
taken  for  more  than  four  Terms,  does  not  apply  here.  The  plaintiff  does  not 
seek  to  take  a  proceeding  to  judgment,  but  says  the  past  proceedings  are 
entirely  wrong,  and  applies  to  -the  equitable  jurisdiction  of  the  Cowti  to  set 
them  aside. '  The  object  of  the  rule  requiring  a  Term's  notice  is,  that  one 
party  may  be  forewarned  of  an  intention  which  the  other  may  entertain  to 
take  a  step  in  some  proceedings  to  judgment,  which  have  been  suspended  for 
four  Terms. 

The  rule  was  subsequently  discharged  upon  another  ground.    , 


(a)  3M.&S.500. 


(6)  8  Moore,  579. 


PiNNOGK  and  Another,  Assignees  of  Bean,  a  Bankrupt,  v. 

Harrison. 


A  set-off  is  no 
answer  to  a  lien, 
unless  there  be 
a  specific 
agreement  be- 
tween the 
parties  that  the 
one  debt  shall 
be  set  off 
aninst  the 
other* 


npROVER  for  iron  work,  and  conversion  before  the  bankruptcy.  Phw: 
First,  not  guilty ;  Secondly,  that  before  and  at  the  said  time  when,  &c., 
the  defendant  was  a  coach-body  maker,  and  the  trade  and  business  of  a  coach 
body  maker  used,  exercised,  and  carried  on»  and  that  before  the  said  Bean 
became  bankrupt,  to  wit,  on,  &c.,  the  said  goods  and  chattels  were  delivered 
by  Bean  to  the  defendant,  for  the  purpose  of  being  wrought  and  repaired  by 
the  defendant  in  the  way  of  his  said  trade,  for  the  said  Bean^  and  at  his  re* 
quest  for  reasonable  reward  :  that  he,  the  defendant,  received  the  said  goods 
and  chattels  under  and  by  virtue  of  the  said  delivery,  and  for  the  purpose 
aforesaid,  and  on  the  terms  aforesaid,  and  did  bestow  his  work  and  labour 
upon  and  did  work  and  repair  the  said  goods  in  pursuance  of  the  purpose  of 
the  said  delivery,  and  that  he  reasonably  deserved  to  have  in  respect  of  such 
work  and  labour  the  sum  of  8/.,  of  which  Bean  had  notice,  and  then  became 
indebted  to  him  in  the  said  sum  of  money :  wherefore  and  because  the  said 
sum  of  8/.  was  and  continued  to  be  wholly  unpaid  and  unsatisfied,  and  was 
not  at  any  time  tendered  to  the  defendant,  he,  the  defendant,  did  detain  and 
still  detains  the  said  goods  as  a  security  and  lien  for  the  said  sum  of  8L,  which 
was  the  alleged  conversion  in  the  declaration  mentioned. 

Replication  to  the  second  plea,  de  injuria. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  ai)er 
Hilary  Term,  it  appeared  that  the  iron-work  for  which  thh  action  was  brought* 
was  sent  by  Bean  to  the  defendant  to  have  wood  work  affixed  to  it  as  part  of 
tt  carriage,  and  before  it  was  finished  the  defendant  bought  of  Bean  a  tilbury 
for  18/.  18#.,  paying  7/.  on  account,  which,  together  with  a  balance  of  2/.  11«. 
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6i/.  in  his  favour  upon  former  dealings,  reduced  the  price  to  9/.  6«.  Sd. 
Repeated  applications  had  been  made  for  the  iron  work,  and  the  defendant 
had  promised  to  send  it  home  on  a  certain  day,  whether  finished  or  unfmished, 
and  to  settle  the  account  at  that  time.  This,  however,  he  failed  to  do.  The 
work  done  by  him  was  proved  to  be  of  the  value  of  S/.  only.  On  the  part  of 
the  plaintiff  it  was  contended,  first,  that  under  these  circumstances  no  lien 
could  arise;  and  secondly,  that  if  it  did  it  was  waived  by  the  defendant's 
promise  to  return  the  goods.  The  learned  judge  overruled  both  objections, 
and  a  verdict  was  found  for  the  defendant,  leave  having  been  reserved  to 
move  to  enter  a  verdict  for  the  plaintiffs. 

Crowder  now  moved  accordingly. — No  doubt  a  tradesman  who  does  work 
upon  certain  goods,  has  a  right  to  the  security  of  those  goods ;  but  the  case  is 
different  where  a  contract  takes  place,  which  shews  that  it  was  the  intention 
of  the  parties  that  there  should  be  no  lien.  For  instance,  where  the  usage  of 
trade  is  fifleen  months  credit,  there  no  lien  arises.  So  here,  the  agreement  to 
send  home  the  goods  on  a  certain  day,  and  to  settle  accounts,  was,  in  fact,  a 
special  contract  between  the  parties  inconsistent  with  a  lien,  Chaee  v.  West- 
more  (a).  In  this  case  there  was  no  occasion  for  a  lien,  as  the  defendant  had 
been  overpaid  for  his  work. — [Parke,  B. — The  mere  right  of  set-off  is  not 
enough  to  dispense  with  the  lien.] — There  is  a  distinct  agreement  that  the 
accounts  should  be  settled,  and  there  is  a  balance  due  to  Bean,  which  is  sufli- 
cicot  to  destroy  the  right  of  lien.  It  would  be  so  in  the  case  of  a  general  lien, 
and  if  not  so  here,  a  general  lien  would  not  be  so  advantageous  as  a  special 
lien. 

Lord  Abinger,  G.  B. — I  do  not  think  there  is  any  legal  answer  to  the  de- 
fence, either  on  the  ground  of  a  counter  claim  to  a  larger  amount,  or  on  that 
of  a  waiver  of  the  lien.  A  set-off  cannot  be  considered  as  destroying  a  lien, 
unless  it  be  so  agreed  upon  between  the  parties.  As  to  the  other  pointy  I 
think  there  was  no  binding  agreement  to  settle  the  account. 

Parks,  B. — ^I  also  think  no  rule  ought  to  be  granted,  ^th  respect  to 
the  plea  of  lien,  although  it  is  an  essential  part  of  it  that  the  debt  upon  which 
it  is  claimed  was  due  and  unsatisfied,  yet  the  plaintiffs  might  have  shewn  under 
the  general  form  of  replication  that  it  had  been  paid  and  satisfied,  which  they 
have  (ailed  to  do  by  merely  shewing  a  set-off.  I  am  clearly  of  opinion  that 
the  existence  of  a  set-off  is  no  answer  t^  a  lien,  unless  both  parties  agree  that 
the  one  shall  be  set-off  against  the  other,  which  is  equivalent  to  a  payment. 
If  it  had  been  proved  that  after  the  work  was  done  it  was  agreed  that  the 
defendant  should  satisfy  himself  out  of  the  claim  which  Bean  had  against  him, 
that  would  have  been  an  answer  to  the  plea.  But  here  there  was  nothing  to 
prevent  the  defendant  from  suing  for  the  value  of  the  work  done  by  him ;  the 
let-off,  therefore,  cannot  be  treated  as  a  payment  so  as  to  extinguish  the  debt. 
Then  it  is  said,  that  the  agreement  to  return  the  work  on  a  certain  day  was 
HKOBsistent  with  a  lien  at  that  time.  If  there  had  been  any  binding  and 
final  agreement  between  the  parties,  I  do  not  know  that  I  should  have 
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Jf jkA^Smt.      dissented  from  that  proposition ;  but  it  is  clear  that  there  was  no  binding  agree- 
ment, or  anything  more  than  a  negotiation  to  that  effect 

BoLLAND>  B. — ^I  entertain  the  same  opinioni  and  the  judgment  of  Lord 
EUenborough  in  Chace  ▼.  Westmore  strongly  supports  it. 

Alderson,  B. — A  mere  right  of  set-off  cannot  be  an  answer  to  a  lien, 
unless  there  be  an  agreement  to  that  effect,  or  if  the  parties  have  agreed  that 
the  work  done  shall  be  satisfied  in  a  particular  manner,  and  out  of  a  particular 
fund,  then  the  lien  is  gone.  Here  there  is  no  such  agreement.  Unless  there 
be  a  specific  agreement,  it  would  be  unreasonable  that  the  defendant  should 
lose  the  benefit  of  his  security. 

Rule  refused. 


Sparrow  v.  Johns. 

A.,  tn  attoiw  JpLA  TT  had  obtained  a  rule  calling  upon  Mr.  Ar$n9trong,  the  plaintiff's  late 

buslnmnforthe  attorney  in  this  suit,  to  shew  cause  why  he  should  not  deliver  to  the 

^tintif^  which  plaintiff  a  true  bill  subscribed  with  his  own  hand  and  name,  of  all  fees,  charges, 

aoj ulzahle*^  and  disbursements  in  all  matters  in  which  he  had  been  concerned  for  the 

item.   He  plaintiff,  and  why  he  should  not  give  credit  for  all  sums  received.  It  appeared 

IdZ.  \s^.  u  the  ^^  after  the  above  action  had  been  commenced  the  plaintiff  had  disconti- 

oontlmd^'^  nued,  and  that  Armstrong  had  paid  16^  15t.  as  the  costs  of  that  disconti- 

action,  but  he     DUance. 

■wore  that  he 

haduerer 

made,  nor  in-  Keiiy  shewed  cause  upon  an  affidavit  which  stated  that  Armstrong  was 

any  chargTin     ^  brother-in-law  of  the  plaintiff,  and  that  he  had  acted  throughout  the  suit 

auifMrtie  court  ^^  ^^^  without  fee  or  reward.     He  had  also  done  other  business  for  her, 

refused  to  com-  which  did  not  contain  any  taxable  items.     Some  family  quarrels  having 

waiignMlbm  arisen,  this  application  was  made  for  the  purpose  of  introducing  a  taxable 

in  pursuance  of  item,  that  the  whole  account  running  through  several  years  might  be  sub- 

7,  and  2  Geo.  2,  mitted  to  taxation. — [Lord  Abinger,  C.  B. — A  summons  for  this  piupose  was 

*•  ^«  attended  before  me  at  chambers  and  dismissed,  as  Armstrong  distinctly  swore 

■uch  apaj.        that  he  never  charged  any  costs  in  this  business,  or  intended  so  to  do.] — He 

SSe\tMi!  *""    admits  that  he  did  not  insert  this  item  in  his  account,  in  order  that  he  might 

not  be  compelled  to  have  the  whole  taxed.     If  he  were  to  bring  an  action  to 

recover  this  item,  his  affidavit,  in  which  he  distinctly  swears  that  he  never 

made  any  charge  in  respect  of  it,  or  intended  so  to  do,  would  be  a  sufficient 

answer.     It  is  clear  that  the  Statute  does  not  require  the  delivery  6f  a  signed 

bill  where  there  is  no  taxable  item.    Arch,  Prac.  vol.  1,  p.  60. 

Piatt  and  Hindmareh  in  support  of  the  rule. — The  Court  will  order  a  bill 
to  be  delivered  in  this  case,  in  pursuance  of  the  power  which  it  exercises  over 
its  officers.  The  3  Jac.  1,  c.  7,  &  2  Geo.  2,  c.  23,  are  equally  imperative  in 
requiring  an  attorney  to  deliver  a  bill  of  costs,  whether  twenty  or  only  one 
taxable  item  appears  in  it. — [Lord  Abtnger,  C.  B. — ^Do  you  mean  to  contend 
that  he  is  bound  to  deliver  an  account,  though  he  does  not  mean  to  charge  fiir 
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any  taxable  item  ?] — [Parke,  B. — The  object  of  the  Statute  was,  that  the 
client  should  not  have  too  great  a  demand  made  upon  him.] — A  payment  of 
IbL  1&9.  is  made  in  order  to  settle  the  action. — [Parke,  B.— ;That  was  money 
paid  upon  a  conditional  rule.  It  is  very  questionable  whether  that  is  a  taxa- 
ble item  ;  it  is  not  money  paid  in  the  conduct  of  the  case.] — U  it  be  a  pay- 
ment, in  the  making  of  which  the  judgment  of  the  attorney  is  in  any  way  in- 
troduced, it  is  a  taxable  item,  Latham  v.  Hi/ihe  (a).  In  Hill  v.  Humphreys  (b), 
there  was  an  item  for  payment  of  the  costs  of  a  discontinuance,  and  Lord 
Eldon  says,  "  the  question  does  not  arise  upon  payment  of  money  for  the 
defendant's  use,  respecting  which  the  plainti/f  was  not  called  upon  to  exercise 
his  skill  and  knowledge  as  an  attorney,  but  it  arises  upon  the  payment  of 
certain  sums,  respecting  which  the  plaintiff  was  called  upon  as  attorney  in  a 
cause  to  exercise  his  judgment  and  advise  his  client." — [Alderson,  B. — There 
Lord  EldorCa  judgment  proceeded  upon  the  ground  of  there  being  a  taxable 
item,  and  that  drew  all  the  other  items  into  the  bill.] — This  is  evidently 
money  paid  for  the  beneGt  of  the  client,  MiUer  v.  Towere  {c), — [Alderson,  B. 
So  is  money  paid  for  conveyancing,  yet  that  is  not  a  taxable  item.] — ^In 
Crowder  v.  Shee  (d),  money  paid  by  an  attorney  for  costs,  which  the  client 
was  adjudged  to  pay,  was  held  to  be  a  disbursement  within  the  Statute. 

Lord  Abinger,  C.  R — This  rule  must  be  discharged.  It  appears  from  the 
affidavit  of  Mr.  Armstrong  that  he  has  not,  nor  ever  intended  to  make  any 
claim  in  respect  of  this  disbursement,  and  I  cannot  discover  that  the  Statute 
requires  a  bill  to  be  delivered  under  such  circumstances. 

Parks,  R — I  am  of  the  same  opmion.  The  object  of  the  Statute  is,  that 
the  client  is  not  to  have  too  large  a  demand  made  upon  him ;  but  here  the 
attorney  makes  no  chargb  whatever.  Whether  or  no  this  might  be  a  taxable 
item  in  a  case  where  the  attorney  was  to  be  paid  for  his  trouble,  I  do  not 
give  any  opinion ;  but  here,  where  he  was  conducting  the  case  without  fee  or 
reward,  it  certainly  was  not. 

Aldbrson,  B. — ^In  Prothero  v.  Thomas  (e),  Gibbs,  C.  J.,  puts  it,  that  a  bill 
is  necessary  where  the  attorney  has  made  disbursements,  or  is  about  to  sue 
for  compensation  for  his  trouble.  I  think  it  very  doubtful  whether  this  is  a 
taxable  item  at  all,  but,  under  the  circumstances,  it  certainly  is  not 

Rule  discharged     j 

(«)  1  C.  &  M.  128. 

(6)  2  B.  P.  343;  3  Esp.  254. 
(e)  Peake,  102 


(d)  1  Camp.  437. 
(c)  6  Taunt  196. 


West  v.  Smallwood. 


T^RESPASS  for  assault  and  false  imprisonment     Plea:    Not  guilty.     At  Trespass  will 
the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  "partTwho** 
Hilary  Term,  it  appeared  that  the  plaintiff  was  a  bricklayer,  and  that  he  had  ly?  >  com- 

a  magistrate 
who  has  a  general  jurisdiction  over  the  subject  matter,  and  the  magistrate  thereupon,  grants 
a  warrant,  under  which  the  party  charged  is  arrested,  although  the  particular  case  isouein 
which  the  magistrate  had  no  authority  to  act 

The  complainant  accompanied  the  constable  who  had  the  execution  of  the  warrant  and 
pointed  out  the  plaintiff  to  him  -.--Held,  that  this  was  sufficient  evidence  to  go  to  the  jurj  of 
a  participation  in  the  arrest 
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Exi^uer.  been  employed  by  the  defendant  to  build  some  houses,  under  a  specific  agree- 
ment. In  the  course  of  the  work  some  dispute  arose  between  the  plaintiff 
and  the  defendant,  and  the  work  was  in  consequence  discontinued.  The  de- 
fendant then  went  before  a  magistrate  and  laid  an  information  against  the 
plaintiff  under  the  Master  and  Servants  Act,  4  Geo,  4,  c.  34,  s.  3.  llie  maeis. 
trates  having  granted  a  warrant  for  the  apprehension  of  the  plaintiff,  the 
defendant  accompanied  the  constable  who  had  the  execution  of  it,  and  pointed 
out  the  plaintiff  to  him.  The  learned  judge  thought  that  the  action  should  have 
been  in  case,  and  that  the  mere  act  of  pointing  out  the  plaintiff  to  the  consta- 
ble was  not  sufficient  to  make  the  defendant  liable  in  trespass,  and  the  plain- 
tiff's counsel  not  having  pressed  his  lordship  to  lay  that  question  before  the 
jiu*y,  the  plaintiff  was  nonsuited. 

ITeily  moved  to  set  aside  the  nonsuit. — ^It  is  conceded  that  where  an  infor- 
mation is  laid  before  a  magistrate  respecting  a  matter  over  which  he  has 
jurisdiction,  and  a  legal  warrant  in  consequence  issues,  the  only  remedy  is 
case;  but  where  the  magistrate  has  no  authority  to  mterfere,  both  he  and  all 
the  parties  who  have  acted  with  or  under  him  are  liable  in  trespass,  Moravia 
V.  Sloper  (a)  will  illustrate  the  principle.  There  it  was  held  that  when  a  party 
pleads  a  justification  under  process  of  an  inferior  Court,  he  must  shew  that 
the  cause  of  action  arose  within  the  jurisdiction  of  that  Court.  In  Rafael  v. 
Verelet  (b)^  it  was  decided  that  trespass  was  maintainable  agsdnst  the  defend- 
ant who  had  made  a  complaint  to  a  sovereign  prince  in  India,  in  consequence 
of  which  he  imprisoned  the  plaintiff. — [Aldereon,  B. — ^In  that  case  Lord  Chief 
Justice  De  Grey  says,  *'  I  consider  the  nabob  as  not  being  the  actor  in  this 
case ;  but  the  act  to  be  done  in  point  of  law  by  those  who  procured  or  com- 
manded it,  and  in  them  it  doubtless  is  a  trespass.'* — Lord  Abinger,  C.  B.^I 
do  not  see  how  the  defendant  can  be  a  trespasser ;  he  does  no  more  than  lay 
the  facts  before  the  magistrate,  who  exercises  his  judgment  as  to  whether  he 
will  grant  a  warrant.  This  distinguishes  it  from  the  case  of  a  sheriff  who  is 
put  in  motion  by  the  party ;  how  docs  it  appear  that  the  party  puts  the  magis- 
trate in  motion?  he  applies  to  the  magistrate  having  a  general  jurisdiction  over 
the  subject  matter,  and  states  his  case,  and  the  magistrate  acts  upon  it  or  not 
at  his  discretion.] — ^In  this  case,  it  is  clear  the  magistrate  had  no  jurisdiction. 
Hardy  v.  Ryle  (c)  and  Lancaster  v.  Greaves  (d)  are  authorities  to  shew 
that  the  Statute  only  applies  to  cases  in  which  the  relation  of  master  and 
servant  exists.  There  is  another  ground  upon  which  the  case  ought  to  have 
been  left  to  the  jury,  namely,  the  interference  of  the  defendant  in  the  arrest,  by 
pointing  out  the  plaintiff  to  the  officer.  The  onus  of  justifying  the  arrest  lies 
on  the  defendant,  and  the  plaintiff  may  maintain  the  action  without  producing 
the  warrant,  Holroyd  v.  Lancaster  («),  Elsee  v.  Smith  (/). 

Lord  Abinger,  C.  B. — ^Where  a  magistrate  has  a  general  jurisdiction  over 
the  subject  matter,  and  a  party  comes  before  him  and  prefers  a  complaint, 
upon  which  the  magistrate  makes  a  mistake  in  supposing  it  a  case  in 
which  he  is  bound  to  exercise  his  authority,  and  grants  a  warrant,  the  party 

(a)  Willcs,  30.  (d)  Id  628. 

)h}  W.  Black.  983,  1055.  (e)  11  Moore,  441 ;  3  Bing.  492. 

(c)  9  B.  &  C.  60a  (/)  1  D.  &  B.  97. 
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who  is  taken  under  that  warrant  cannot  maintain  trespass  against  the  com-      jErc/iegner. 
pUinanty  but  his  only  remedy  is  case.     The  magistrate  who  grants  a  warrant        west 
without  having  any  jurisdiction  is  liable  in  trespass;  but  this  liability  does  not  v* 

extend  to  the  constable  acting  under  the  warrant,  since  he  is  protected  by  the 
24  Geo.  2,  c.  44.  With  respect  to  the  other  part  of  the  case,  I  do  not  deny 
that  the  fact  of  the  defendant  pointing  out  the  plaintiff  to  the  constable  might 
be  evidence  to  go  to  the  jury,  but  that  point  was  not  pressed  on  the  part  of 
the  plaintiff. 

BoiXAND,  B. — ^I  am  of  the  same  opinion.  With  regard  to  the  case  of  a 
sheriff,  there  the  prty  puts  him  in  motion ;  but  here  the  complainant 
merely  asks  the  magistrate  how  to  act,  and  the  latter  erroneously  thinks  that  a 
warrant  will  lie.  As  to  the  subsequent  conduct  of  the  defendant,  all  he  does 
is  to  point  out  the  plaintiff  to  the  officer,  and  it  does  not  appear  that  there 
was  any  malice  on  his  part. 

Aldbrson,  B. — As  to  the  first  point,  the  party  must  be  taken  merely  to 
have  laid  his  ease  before  the  magistrate,  who  thereupon  grants  a  warrant. 
Then,  what  has  been  done  to  make  the  defendant  liable  in  trespass  ?  It  is  true 
that  the  magistrate  has  granted  a  warrant  which  is  not  conformable  to  the 
Statute,  but  that  does  not  enable  the  plaintiff  to  maintain  trespass,  though  he 
might  recover  in  case  if  ne  could  prove  a  want  of  probable  cause.  As  to  the 
other  point,  I  agree  that  if  the  defendant  had  taken  an  active  part  in  appre- 
hending the  plaintiff,  he  could  not  rest  his  defence  upon  the  general  issue,  but 
must  have  justified  his  right  so  to  do.  Then  comes  the  question  whether,  in 
f>oint  of  fact,  anything  was  done  on  the  part  of  the  defendant  to  cause  the  law 
to  be  put  in  force  against  the  plaintiff.  All  that  the  defendant  did  was  to 
point  out  the  plaintiff  to  the  officer.  I  agree  that  that  question  ought  to  have 
been  led  to  the  jury ;  but,  since  the  plaintiff's  counsel  declined  to  press  the 
point,  I  do  not  see  how  we  can  now  interfere. 

Rule  refused. 


HOLLINGDALE  V.   LloYD. 

f^LEASB  Y  shewed  cause  against  a  rule  for  delivering  up  a  bail-bond  to  Where  a  m»r- 

be  cancelled,  on  the  ground  that  the  defendant  was  a  married  woman.  V^  woman  hai 

,     T ,  .   .  ,  Deen  arrested, 

Itappeared  that  she  had  been  livmg  apart  from  her  husband  at  Crravesend,  where  and  has  put  in 

she  had  contracted  debts  ;   and  that  upon  being  requested  to  pay,  she  gave  c&urT win  order 

the  creditor  an  order  for  money  upon  a  tenant,  who  refused  to  pay  it,  the  de-  tl»e  *>«»!  -^ond 

*    ''  to  be  delivered 

fendant  having  already  drawn  upon  him  to  an  amount  exceeding  his  rent,  up  to  be  can- 

The  defendant  did  not  appear  to  have  represented  herself  as  Sifeme  sole,  ihe'^ii/e^onn-* 

currinv  the 

Per  Curiam. — It  is  an  invariable  rule  that  a  married  woman  is  entitled  to  g^t^d  herteiir 

be  discharged  on  common  bail,  unlesd  she  has  represented  herself  as  a  feme  u  ^feme  sole, 
sale  ;  the  rule  will  therefore  be  made 

Absolute,  without  costs  (a). 

(a)  See  Frtame  v.  Mitfordy  1  Cr.  &  Mec.  54;  3  Tyr.  139. 
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Sseheqyutr. 


CURTEIS  V.   KeNRICK. 


A  married         HPHIS  was  E  case  sent  by  the  Vice  Chancellor  for  the  opinion  of  this  Court, 
woman,  by  her  By  indentures  of  lease  and  release,  dated  on  or  about  the  22d  sod 

ment,^bad^   ^  23d  days  of  April,  1832,  the  release  being  made  and  duly  executed  between 
point'cert?"       *^^  ^^  Anne  Catherine  Wykeham  Martin,  since  deceased,  late  the  wife  of  the 
land  to  uses        said  Richard  Fiennee  Wykeham  Martin,  by  her  then  name  and  description 
and  testament     ^^  ^nne  Catherine  Maecall,  spinster,  one  of  the  three  surviving  daugfa- 
"  signed  and       ters  and  co-heiresses  of  Robert  Maecall,  Esq.,  deceased,  by  Martha  Maecall 
the  presence  of,  ^^  ^^^^*  of  the  first  part ;  the  said  Richard  Fiennee  Wykeham  Martin  of  the 
b°^thrw"^t  '  *6«>n^  P*""*  ;   William  Waterman,  Esq.,  finU  Richard  Curteie  Pramfret,Geat, 
nesaes."    She     of  the  third  part ;  and  Francie  Jamee  Newman  Rogers,  and  Charles  Wykt' 
^^^ix\^\     ^^  Martin,  Esq.,  of  the  fourth  part ;  being  the  settlement  made  previous  to 
andperaonal,      the  marriag^  of  the  said  Richard  Fiennee  Wykeham  Martin  with  the  said 
refer  to  the         Anne  Catherine  Wykeham  Martin,  which  was  afterwards  solemnized :  in  oon- 
power.    The      gideration  of  their  intended  marriage,  she  the  said  Anne  Catherine  Wykeham 
stated  the  will    Martin,  with  the  privity  of  the  said  Richard  Fiennee  Wykeham  Martin,  did 
sealed"*^md'de-  €^*^*»  bargain,  seH,  and  release  the  undivided  third  part  or  share  of  the  said 
IrMred'by  the      Anne  Catherine  Wykeham  Martin  (the  whole  being  divided  into  three  equal 
presoacVof  ^  ^  P^^^'  ^^  shares)   of  and  in  the  several  manors,  messuages,  farms,  lands, 
three  subacrib-    and  tenements  therein  particularly  described,  unto  the  said  Francie  Jamee 
"%^,  ^iT      Newman  Rogers  and  Charles  Wykeham  Martin,  in  their  actual  possession 
deliTeryis         ^[jgn  being,  to  hold  the  same  to  them,  their  heirs  and  assigns,  to  the  uses 
publication  of     thereinafter  expressed ;  (that  is  to  say)  after  the  solemnization  of  the  said 
thkwa^*Vue*  *^®"  intended  marriage,  to  the  use  of  the  said  Francis  James  Newman  Rogers 
execution  of       and  Charles  Wykeham  Martin,  their  heirs  and  assigns,  during  the  joint  lives 
the  power.         ^^  ihe  said  Richard  Fiennee  Wykeham  Martin  and  Anne  Catherine  Wyke- 
ham Martin  (without  impeachment  of  waste),  upon  trust  to  pay  one  moiety 
of  the  rents  and  profits  thereof,  to  or  for  the  separate  use  of  her  the  said  Anne 
Catherine  Wykeham  Martin,  and  to  pay  the  remaining  moiety  of  the  said 
rents  and  profits  unto  the  said  Richard  Fiennee  Wykeham  Martin,  or  as  she 
should  in  manner  therein  mentioned  appoint ;    and  after  the  decease  of  sndi 
one  of  them  the  said  Richard  Fiennee  Wykeham  Martin  and  Anne  Catherine 
his  wife,  as  should  first  depart  this  life,  to  the  use  of  the  survivor  of  them  the 
said  Richard  Fiennee  Wykeham  Martin  and  Anne  Catherine  his  wife,  and  his 
or  her  assigns  during  his  or  her  life,  without  impeachment  of  waste,  with  re- 
mainder to  the  use  of  the  said  Francis  James  Newman  Rogers  and  Charles 
Wykeham  Martin,  their  heirs  and  assigns,  during  the  life  of  such  survivors, 
in  trust  to  preserve  contingent  remainders,  with  remainder  to  the  use  of  the 
children  of  the  said  Richard  Fiennes  Wykeham  Martin  by  the  said  Anne 
Catherine  Wykeham  Martin,  his  wife,  for  such  estates  and  in  such  shares  and 
interests  as  therein  mentioned,  with  remainder  in  default  of  such  issue,  if  the 
said  Anne  Catherine   Wykeham  Martin  should  survive  the  said  Richard 
Fiennee  Wykeham  Martin,  to  the  use  of  her  the  said  Anne  Catherine  Wyke- 
ham Martin,  her  heirs  and  assigns  for  ever ;  but  if  the  said  Anne  Catherine 
Wykeham  Martin  should  die  in  the  life-time  of  the  said  Richard  Fiennes 
Wykeham  Martin,  then  to  such  uses,  upon  and  for  such  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  such  powers,  provisces,  and  con- 
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ditiofis  as  the  said  Anne  CatherinB  Wykeham  Martin^  notwithstanding  her 
ooverture  by  her  last  will  and  testament  in  writing,  or  by  any  codicil  or  co- 
dicils thereto,  by  her  tigned  and  published  in  the  presence  of  and  attested 
by  three  or  more  credible  witnesses,  should  direct  or  appoint ;  and  in  default 
of  such  direction  or  appointment,  and  so  far  as  any  such  direction  or  appoint- 
ment should  not  extend,  to  the  use  of  the  said  Anne  Catherine  Wykeham 
Martin,  her  heirs  and  assigns  for  ever. 

The  intended  marriage  between  Richard  Fiennee  Wykeham  Martin  and 
Anne  Catherine  Maeeall,  was  duly  solemnized ;  and  Anne  Catherine  Wyke- 
ham  Martin,  formerly  Anne  Catherine  Mascall,  died  some  time  in  or  about 
Fsbrwiry,  1883,  without  issue  by  the  said  Richard  Fiennee  Wykeham  Mar* 
tin,  having  first  made  and  published  her  last  will  and  testament  in  writing,  or 
a  paper  writing  purporting  to  be  her  last  will  and  testament,  of  the  date  and 
in  the  words  and  figures  following  (that  is  to  say)  :— 

"  I,  Anne  Catherine  Wykeham  Martin,  do  hereby  make  my  last  will  and 
testament,  and  do  give  and  bequeath  to  my  dearly  beloved  husband,  Richard 
Fiennee  Wykeham  Martin,  all  the  property  oftokich  I  am  possessed,  whether 
real  or  personal,  and  also  my  reversionary  interest  or  interests  in  any  pro- 
perty or  properties  whatsoever  ;  and  I  hereby  nominate  and  appoint  Francis 
Newman  Rogers,  Esq.  to  be  my  executor.  Signed,  sealed,  and  delivered 
this  3d  day  of  December,  1832,  in  presence  of 

"  Anne  Catherine  Wykeham  Martin. 

"  James  Whatman,  Surgeon,  Maidstone,  Kent. 

''  Francis  Anne  Kenrick,  Bowine  Place,  Kent, 

"  Elizabeth  Bonhamr 

'   The  question  for  the  opinion  of  the  Court  was,  whether  the  testamentary  in- 
strument of  the  3d  day  of  December,  1832^  was  a  due  execution  of  the  power 
given  to  Anne  Catherine  Wykeham,  Martin  by  her  marriage  settlement 
The  case  was  argued  in  Hilary  Term  by 

W.  H,  Watson,  for  the  plaintifi*. — The  first  objection  is,  that  the  power  was 
not  well  executed,  the  formalities  required  by  the  settlement  not  having  been 
complied  with.  The  will  is  required  to  be  "  signed  and  published  in  the 
presence  of  and  attested  by  three  credible  witnesses  f '  the  attestation  contains 
only  the  words  "  signed*  sealed,  and  delivered.^'  There  are  numerous  au- 
thorities to  shew  that  the  Courts  will  intend  nothing  in  favour  of  the  execution 
of  a  power,  Wright  v.  Wakeford  (a),  Doe,  d.  Mansfield  v.  Peach  (b),  Doe,  d. 
Hotchkies  V.  Pearse  (c),  Wright  v.  Barlow  (d).  The  question  then  is,  whe- 
ther •*  deliTery"  is  of  itself  equivalent  to  publication.  In  Moodie  v.  Reid{e), 
Gibbs,  C.  J.,  says,  ''  I  do  not  know  what  the  publication  of  a  will  is,  1  can 
only  suppose  it  to  be  that  by  which  a  person  designates  that  he  means  to 
give  efiect  to  a  paper  as  his  will.'*  If  mere  delivery  were  enough,  how  could 
the  witnesses  know  that  it  might  not  have  been  delivered  as  a  deed,  and  not 
as  a  testamentary  instrument.  The  word  "  published"  is  not  to  be  found  in 
the  Statute  of  Frauds,  but  has  been  introduced  in  the  case  of  wills  made 

(a)  4  Taunt  213;  17  Ves.  454.                 (df)  3  M.  &  Sel.  512. 
(6)  2  M.  &  Sel.  br  w  -  -.         

(c)  6  Taont.  402. 


(6)  2  M .  &  Sel.  576.  (e)  7  Taunt  361 ;  4  Madd.  566. 

)r 
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E^^iur.  under  powers.  The  question  as  to  what  amounts  to  a  ''  publication^'*  most 
frequently  arises  in  cases  of  libel.  There  it  implies  the  communication  of  the 
libellous  matter  to  a  third  party.  So  in  the  case  of  an  award,  it  is  not  con* 
sidered  as  published  until  the  parties  have  notice  that  it  is  ready  for  deliTery, 
Musstlbrook  ▼.  Donkin  (/),  Af  Arthur  t.  Campbell  (g),  PoUer  t.  New- 
man (A).  Moodie  v.  Reid  is  in  fdvour  of  the  plaintiff.  There,  stock  was 
limited  to  such  persons  as  a  woman  should  by  her  last  will,  or  by  any  writing 
or  appointment  in  the  nature  of  a  will,  to  be  by  her  signed  and  published  in 
the  presence  of,  and  attested  by  two  credible  witnesses  appoint.  An  ap- 
pointment by  will  was  thus  made : — '*  These  are  my  last  bequests,  signed  by 
tne  this  4th  February,  1812.  iS^.  M.  Witness,  B.  H.  and  /.  H^  The  tes- 
tatrix told  both  of  the  witnesses  that  the  paper  was  her  will :  it  was  held, 
that  this  was  not  a  good  execution  of  the  power.  Ward  ▼.  Sun/i  (i)  will 
perhaps  be  cited  on  the  other  side,  but  that  case  is  not  in  fact  against  the 
plaintiff,  for  though  the  will  was  not  declared  to  be  published,  as  required  by 
the  power,  yet  the  attestation  expressed  that  it  was  signed,  sealed,  and  deli- 
vered ae  her  last  unll  and  testament.  So  in  Doe,  d.  Spilsbury  v.  Burdett  (j'), 
where  there  was  a  declaration  in  the  body  of  the  will  that  the  testatrix  "  pub- 
lished and  declared  it  to  be  her  last  will  and  testament :"  this  was  held  to  be 
a  good  execution  of  a  power,  requiring  that  a  will  should  be  signed*  sealed, 
and  published  in  the  presence  of,  and  attested  by,  three  witnesses. — [Parke,  B. 
— That  case  is  subjudice  in  the  Court  of  Error.] — In  Stanhope  v.  Reid  (A) 
the  power  was  to  be  executed  by  testament  or  codicil,  signed  and  published 
in  the  presence  of,  and  attested  by,  three  or  more  credible  witnesses ;  and  the 
will  concluded : — "  This  is  my  last  will  and  testament,  made  and  signed,  &c. 
in  the  presence  of  A,  B.,  Ac.  Sir  John  Leaeh,  V.  C,  said  that  he  could  not 
assume  more  from  the  attestation  than  that  the  witnesses  saw  the  testatrix 
sign  the  will ;  and  he  held  the  execution  to  be  invalid.  The  same  doctrine 
was  established  in  BuUer  v.  Birt  (/). — [Parke,  B. — You  have  not  referred  to 
the  case  of  Lempriere  v.  Faipy  (m),  before  the  present  Vice  Chancellor.] — 
There,  the  power  did  not  require  that  the  witnesses  should  make  any  written 
attestation  at  all. 

Secondly,  this  being  a  general  devise,  did  not  operate  as  an  appointment  in 
execution  of  the  power.  The  testatrix  devi  ses  her  property,  both  real  and 
personal ;  and  there  are  no  words  to  indicate  that  she  was  acting  in  virtue  of 
the  power.  In  Denn  v.  Roake  (n)  the  authorities  on  this  subject  were  fully 
considered,  and  the  result  is  thus  stated  by  Alexander,  C.  B. :  *'  In  no  in- 
stance has  a  power  or  authority  been  considered  as  executed,  unless  by  some 
reference  to  the  power  or  authority,  or  to  the  property  which  was  the  subject 
of  it,  or  unless  the  provision  made  by  the  person  entrusted  with  the  power 
would  have  been  ineffectual,  or  would  have  had  nothing  to  operate  upon,  except 
it  were  considered  as  an  execution  of  such  power  or  authority.''  So  in  Lotelt 
T.  Knight  (o),  a  devise  by  a  married  woman  of  the  whole  of  her  property,  both 
real  and  personal,  was  held  not  to  be  a  good  execution  of  a  power  to  appoint 


(/)  9  Bin^.  605 ;  2  Scott,  740.  (k)  2  Sim.  &  Stu.  37. 

LZ'. 
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leaseholds  and  stock  by  her  will. — [Parke,  B. — There  it  appeared  that  there  ^^!^!^9!^' 
was  other  propetty  on  which  the  devise  could  operate.  Here,  the  testatrix 
being  a  married  woman,  it  cannot  be  intended  that  she  had  any  other  property 
to  dispose  of  than  that  comprehended  in  the  settlement.] — The  Vice  Chancel- 
lor did  not  proceed  on  the  ground  suggested,  but  on  the  principle,  that  a  will 
passing  the  general  property,  could  not  be  deemed  an  execution  of  a  power, 
comprising  only  certain  specific  property. 

Hodgkin^  emird, — ^With  regard  to  the  latter  point,  the  judgment  of  Alex- 
ander, C.  Ry  cited  from  Denn  v.  Roake,  affords  an  answer ;  for  the  character  of 
the  testatrix  as  being  a  married  woman,  prevents  her  from  disposing  of  the 
realty,  except  under  the  power.  Lovell  v.  Knight  is  not  inconsistent  with 
this  conclusion ;  for  in  the  first  place,  that  case  had  reference  to  perianal 
estate;  and  the  terms  of  the  will,  "  the  whole  of  my  personal  property,"  were 
sufficient  to  pass  property,  not  only  then  possessed,  but  subsequently  ac- 
quired and  settled  to  the  separate  use  of  the  testatrix ;  whereas,  all  powers 
must  be  of  specific  application.  Seeondljf,  the  whole  argument  in  favour  of 
the  will  being  a  good  execution  of  the  power,  proceeded  on  this,  that  chat- 
tels real  might  pass  as  real  property.  Here,  the  subject  of  the  devise  is  real 
property.  The  propriety  of  the  decision  in  Lovell  v.  Knight  has  been  ques- 
tioned by  Sir  E.  Sugden  (p),  who  refers  to  Lord  Hardmcke^e  authority  in 
Churchill  v.  Dibden  (9),  as  sanctioning  the  doubt.  There,  a  general  resi- 
daary  devise  "  of  all  her  goods,  chattels,  and  estates  undisposed  of,**  was 
held  to  pass  specific  lands  included  in  a  power,  on  the  ground  that  the  instru- 
ment could  not  operate  as  a  will,  by  reason  of  the  coverture. 

Then  as  to  the  first  point,  it  is  submitted  that  the  delivery  amounted  to  a 
"  publication."  In  TVimmer  v.  Jaekean  (r),  it  was  held,  that  the  delivery  o! 
a  will  as  the  testator^s  act  and  deed,  was  a  sufficient  execution  of  the  will 
under  the  Statute  of  Frauds.  Lempriere  v.  Valpy  is  a  distinct  authority 
that  the  signing  of  a  will,  and  delivery  of  it  to  witnesses,  in  order  that  they 
may  attest  it,  are  equivalent  to  a  publication  where  that  is  required  by  a 
power.  That  case  is  not  quoted  as  an  authority  that  the  attestation  here  is 
sufficient,  but  that  the  publication  is.  In  all  the  cases  cited  on  the  other  side, 
the  thing  required  to  be  done  was  wanting.  The  question  is  rather  one  ol 
reasonable  interpretation  than  of  law :  the  Court  is  to  put  a  rational  construc- 
tion upon  the  word  *'  delivered,"  with  reference  to  the  particular  instrument 
to  which  it  applies.  If  a  party  were  to  sign  and  seal  an  instrument  inter 
vipoe,  and  giving  it  to  another,  were  to  say,  "  I  publish  this  deed,"  would 
not  that  be  a  sufficient  delivery  ?  Further,  the  54  Geo,  3,  c.  168,  which  was 
passed  in  order  retrospectively  to  remedy  certain  defects  in  the  attestation  of  in- 
struments made  in  the  exercise  of  powers,  supplies  a  strong  argument  in  favour 
of  the  defendant,  because  it  shews  that  the  legislature  recognised  the  law  that 
equipollent  words  might  be  used  in  the  attestation.  There,  it  is  contended 
that  the  publication  ie  attested,  although  alio  nomine.  The  inclination  of  the 
Court  in  Ward  v.  Swift  was  to  consider  delivery  equivalent  to  publication  ; 
and  in  Simeon  v.  Simeon  {e)  the  Vice  Chancellor  expressly  so  held. 

Cp)  1  Siig.  Pow.  419.  r)  4  Bum's  Eccl.  Law,  130. 

(y)  2  Ld.  Ken.  68.  (#)  4  Sim.  555. 
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Watson  in  reply. — Unless  the  term  "deliver/*  in  the  case  of  a  will  ex  vt 
termini,  imports  "  publish,"  this  is  not  a  valid  execution.  The  reasonable  in- 
terpretation ofthe  term  "  publish,"  in  the  case  of  a  will,  is,  that  the  testator 
shall  inform  the  witnesses  that  he  is  executing  that  instrument,  which  the 
power  contemplated.  In  Simeon  y.  Simeon  it  was  not  necessary  to  decide  the 
present  point ;  and  Sir  E.  Sudden  assumes  that  the  will  was  duly  acknow- 
ledged and  delivered,  and  that  it  was  the  delivery  that  was  held  to  amount  to 
a  publication.  It  is  not  easy  to  define  the  meaning  of  a  mere  delivery  of  a 
will. — [Parke,  B. — Something  whereby  the  party  acknowledges  that  the  in- 
strument is  a  complete  act,  and  no  longer  ambulatory.] — With  regard  to  the 
other  point,  Churchill  v.  Dibdin  is  distinguishable,  it  was  there  clear  from 
the  whole  will  that  the  testatrix  intended  to  dispose  of  all  the  lands  subject 
to  the  power. 

Ctir.  adv.  vuli. 

In  the  present  Term,  the  judgment  of  the  Court  was  delivered  by 

Lord  Abinger,  C.  B. — This  was  a  case  from  the  Court  of  Chancery,  argued 
in  this  Court  in  Hilary  Term  last.  The  question  turned  upon  the  execution 
of  a  power  by  a  mtd-ried  woman,  given  to  her  by  her  marriage  settlement,  to 
appoint  to  uses  by  her  last  will  and  testament  in  writing,  or  by  any  codicil 
or  codicils  thereto,  signed  and  published  in  the  presence  of,  and  attested  by, 
three  or  more  credible  witnesses.  The  will  purported  to  be  signed,  sealed, 
and  delivered  by  the  testatrix,  in  the  presence  of  three  witnesses,  whose 
names  are  subscribed  to  that  declaration.  There  were  two  objections  urged 
to  the  due  execution  of  this  power.  The  first  was,  the  want  of  the  word 
published  in  the  attestation.  The  second,  that  even  if  the  word  "  delivered'* 
were  held  to  be  equivalent  to  "  published,"  it  did  not  appear  that  the  instru- 
ment was  delivered  as  the  last  will  and  testament  of  the  testatrix.  The  law 
has  given  no  definition  of  the  meaning  of  the  word  published,  when  applied  to 
a  will.  It  certainly  cannot  mean  that  the  whole  contents  of  the  will  should 
be  made  known  to  the  witnesses.  If  it  means  anything  less  than  that,  there 
is  no  reason  why  delivery  should  not  be  publication.  Delivery  is  a  publica- 
tion, to  those  who  are  present,  of  the  completion  of  the  instrument,  the  signing 
and  delivery  of  which  they  are  called  upon  to  attest.  If  this  case,  therefore, 
were  original,  we  should  be  disposed  to  think  that  delivery  was  equivalent  to 
publication.  But  there  is  sufficient  authority  to  be  found  for  this  opinion* 
First,  that  of  Lord  Chief  Justice  Gibbs,  in  Moodier.  Reid;  next,  that  ofthe 
Vice  Chancellor,  in  the  case  of  Simeon  v.  Simeon,  and  also  in  the  case  of 
Lempriere  v.  Falpy  ;  and  last,  though  not  least,  that  of  Lord  Lyndhurst, 
and  the  other  members  of  this  Court,  in  Ward  v.  Swift.  Upon  the  second 
point,  it  appears  to  us  that  the  act  to  be  published  is  the  execution  of  the  in- 
strument, and  not  the  nature  of  it.  The  act  of  execution  is  not  only  to  be 
in  the  presence  of  the  prescribed  number  of  witnesses  who  must  see  it  signed, 
but  it  is  to  be  accompanied  by  some  act  or  declaration  in  their  presence,  sig- 
nifying that  it  has  been  completed.  If,  therefore,  the  word  "  published^ 
would  have  been  a  sufficient  description  of  the  act  done,  without  the  addition 
of  the  words,  "  as  a  last  will  and  testament,"  so  the  word  "  delivered"  equally 
denotes  a  publication,  and  requires  no  further  addition.  Upon  these  grounds, 
we  shall  certify  our  opinion  that  the  testamentary  instrument,  stated  in  the 
case,  was  a  due  execution  of  the  power. 

Certificate  accordingly. 
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Patrick  v.  G)lerick«  ^^jjjgf' 

'TVESPASS  for  breaking  and  entering  the  plaintiff's  close,  and  with  horses.  If  a  partr 

carts,  Ac,  carrying  away  and  converting  the  straw  of  the  plaintiff.  JJ^'^rtie 

Second  count  for  taking  away  the  straw  of  the  plaintiff.     Pleas : — First,  not  goodt  of 

guilty;  Secondy  that  the  straw  was  not  the  property  of  the  plaintiff.     TTitrd,  hwowni^X 

as  to  entering  the  close  of  the  plaintiff  and  a  little  damaging  the  earth  and  soil  ^  ^J^  ®^ 

of  the  said  close,  &c.,  the  defendant  says,  that  just  before  the  said  times  when,  enter  and  re- 


&c.  he  was  lawfully  possessed,  as  of  his  own  property,  of  certain  straw,  and 
being  so  possessed,  the  plaintiff,  with  force  and  arms,  &c.,  and  without  the 
leave  or  licence,  and  against  the  will  of  the  defendant,  seized  the  said  straw 
and  wrongfully  carried  away  the  same  and  placed  the  same  upon  the  close  in 
which,  &c.,  and  wrongfully  detained  it  therein,  wherefore  the  defendant  made 
fresh  pursuit  after  his  said  straw,  and  then  quietly  and  peaceably  entered  the 
said  close  in  which.  Sec,  with  the  said  horses,  &c.,  the  same  then  being  neces- 
sary and  proper  for  that  purpose,  b  order  to  retake  his  said  straw,  and  did 
then  and  there  quietly  and  peaceably  retake  his  said  straw,  and  load  the  same 
upon  the  said  last  mentioned  wagons,  and  carry  the  same  away  as  he  law- 
fully might,  doing  no  unnecessary  damage  to  the  plaintiff,  which  are  the  said 
several  alleged  trespasses,  &c.     Verification, 

RepHeatian  taking  issue  on  the  first  and  second  pleas.  Demurrer  to  the 
last  plea,  BnA  Joinder, 

F.  Lee  in  support  of  the  demurrer.  The  defendant  cannot  justify  his 
entry  upon  another's  land  for  the  purpose  of  taking  his  own  goods,  Anthony 
V.  Honey  (a). — [Parke,  B. — In  that  case,  it  did  not  appear  who  took  the  de- 
fendant's goods  and  placed  them  on  the  plaintiff ^s  land ;  here,  it  is  distinctly 
stated  that  the  plaintiff  wrongfully  carried  away  the  defendant's  goods  and 
placed  them  on  his  own  close.  It  is  expressly  decided  in  the  Year  Books,  21 
H.  6,  30,  Fin,  Abr.,  that  if  a  man  takes  my  goods  and  places  them  upon  his 
own  land,  1  may  enter  and  re-take  them.] — The  plea  should  shew  that  the 
entry  had  no  tendency  to  produce  a  breach  of  the  peace. — [Parke,  B. — ^The 
rule  is  clear,  that  where  the  plaintiff  wrongfully  places  the  goods  of  another 
on  hb  own  land,  he  gives  the  owner  an  implied  licence  to  enter  and  re-take 
theoL] 

R.  F.  Richards,  who  appeared  to  support  the  plea,  was  not  called  upon  by 
the  Court. 

Per  Curiam, — ^In  this  case  there  must  be 

Judgment  for  the  defendant  (i). 


take  them. 


(«)  8  Bing.  186. 

(4)  Com.  Dig.  **  Pleader,"  3  M.  39 ; 
Iro.  AbB.   "Trespaw;'  186;  2  Roll. 


Kep. 
565. 
Brb. 


Rep.  55;  2  Boll.  Abr.     '<  Trespass,** 
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ExAetjngr, 

In  ft  plea  of 
dischtrge  un- 
der the  Insol- 
vent Debtors' 
Act,  the  plftin- 
tiffreiilied 
thftt  although 
he  was  named 
in  the  defend- 
ant's schedule, 
"  yet  he  did 
not  at  any  time 
before  the 
Disking  of  the 
said  oraer  have 
any  notice 
whatever  of 
the  filing  of  th« 
petition  upon 
which  the  de- 
fiindant  ap- 
plied for  his 
discharge,  and 
of  the  said 
■chedulp,  and 
of  the  time, 
and  place  ap- 
pointed for 
nearing  of  the 
matters  of  such 
petition  and 
schedule." 
The  replication 
was  held  ill, 
on  the  ground 
that  it  was  not 
shewn  that 
the  plaintiff 
was  ignorant 
of  the  petition, 
the  filing  of  the 
schedule,  and 
of  the  time 
and  place  of 
hearing,  and 
also,  that  it 
did  not  appear 
that  he  was  en- 
titled to  any 
notice,  there 
being  nothing 
to  shew  that 
his  debt 
amounted  to 
the  sum  of  51 


Troup  v.  Boffl 

ASSUMPSIT.  The  declaration  stated  that  the  defendant  was  indebted  to 
tho  plaintiff  in  100/.  for  goods  sold  and  delivered,  and  on  an  account  stated. 
Hea: — Discharge  under  the  Insolvent  Act. 

Replication.  That  although  the  plaintiff  was  named  and  inserted  by  the 
defendant  as  a  creditor  of  the  defendant's,  for  and  in  respect  of  the  causes  of 
action  in  the  said  declaration  mentioned  in  the  schedule  of  the  defendant,  and 
of  and  from  the  debts  contained  in  which,  and  no  other,  the  said  defendant 
was  discharged  by  the  said  order  in  the  said  plea  mentioned ;  yet  the  plaintiff 
did  not  at  any  time  before  the  making  of  the  said  order  have  any  notice  what* 
ever  of  the  filing  of  the  petition  upon  which  the  defendant  applied  for  his  dis- 
charge as  aforesaid,  and  of  the  said  schedule,  and  of  the  time  and  place 
appointed  for  hearing  the  matters  of  such  petition,  and  that  at  the  time  of  the 
filing  of  the  said  petition  and  schedule,  and  thence  continually,  «ntil  the 
making  of  the  said  order,  the  plaintiff  was  resident  within  the  United  King- 
dom, to  wit,  in  the  city  of  LoruUm,  and  could  and  might  and  ougbt  to  hare 
been  served  with  such  notice  according  to  the  said  Statute,  whereof  the  said 
defendant  was  always  well  aware.     VerifiecUitm. 

Demurrer^  assigning  for  causes  that  the  plaintiff  relied  upon  the  want  of 
notice  to  him  of  the  filing  of  the  petition,  and  of  the  schedule  and  hearing, 
whereas  the  omission  to  give  such  notice  was  the  omission  of  the  Insolvent 
Gomrt,  or  its  officers,  and  did  not  invalidate  the  defendant's  discharge  ;  and 
that  the  want  of  such  notice  was  at  most  only  a  ground  for  applying  to  that 
Court  to  re-hear  the  petition,  or  to  review,  vary,  or  discharge  their  order,  and 
also,  that  the  plaintiff  had  not  shown  that  his  debt  amounted  to  ^ye  pounds. 
And  further,  that  it  did  not  appear  whether  the  plaintiff  relied  upon  the  want 
of  notice  to  himself  personally,  or  on  the  want  of  notice  in  the  Ltmdcn  GazetU, 
Joinder. 

/.  Jervie  in  support  of  the  demurrer. — The  plaintiff  admits  that  the  debts 
are  properly  described  in  the  schedule,  but  relies  upon  the  want  of  notice  of 
the  filing  of  the  petition  of  the  schedule,  and  of  the  time  and  pktoe  of  bearing. 
The  pkuntiff,  however,  is  not  bound  to  give  notice  of  these  matters,  for  the 
42d  section  of  the  Insolvent  Act,  7  G.  4,  c.  67  (a),  authorizes  the  loaolveot 
Court  to  regulate  the  mode  of  giving  notice  to  creditors.  This  is  an  attempt 
to  induce  this  Court  to  review  the  practice  of  the  Insolvent  Court,  and  to  ad- 
judicate on  the  sufficiency  of  the  notice  required  by  that  Court.  If  the  de- 
fendant has  been  improperly  discharged  from  his  debts,  the  67th  aectioa 

other  creditors  named  in  the  schedule  of 
such  prisoner,  and  resident  within  the 
United  Kingdom,  and  whose  debts  shall 
amount  to  the  sum  of  5/.  and  to  be  in- 
serted in  the  London  Gaaeite,  mad  also 
If  the  said  Court  shall  think  fit,  in  the 
JSdimbmrfk  and  Dublin  Gazetie*^  or 
either  oi  them,  and  also  in  such  other 
newspaper  or  newspapers  as  the  said 
Court  shall  direct" 


(o)  7  Geo.  4,  c.  57,  s.  42,  "  the  sud 
Court  shall  cause  notice  of  the  filing  of 
every  such  petition  and  schedule,  and  of 
the  time  and  place  so  appointed  as  afore- 
sud,  for  bearing  the  matters  of  such 
petition  and  schedule  to  be  given  b^ 
such  means  as  the  said  Court  shall  di- 
rect to  the  creditor  or  creditors  at  whose 
suit  any  such  prisoner  shall  be  detained 
in  cnstodv,  or  the  attorney  or  agent  of 
such  creditor  or  creditors,  and  to  the 
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affords  a  remedy  (b),  for  it  directs  that  in  that  case  the  Insolvent  Court  shall 
re-hear  the  matter,  and  if  necessary,  shall  annul  the  original  adjudication. 
Again,  the  42d  section  enacts,  that  notice  of  the  petition  and  schedule  shall 
be  given  to  those  creditors  only  whose  debts  amount  to  5/.  The  plaintiff  has 
not  shown  that  his  debt  amounts  to  that  sum.  The  averment  that  he  has  had 
DO  notice,  is  ambiguous ;  it  may  mean  that  he  has  had  no  personal  notice;  but 
it  is  consistent  with  the  replication  that  he  may  have  been  aware  of  the  filing  of 
the  petition,  and  that  notice  of  it  may  have  been  left  at  his  dwelling-house.— 
[Alderion,  B. — ^For  any  thing  that  appears  to  the  contrary,  he  may  have  been 
in  the  Insolvent  Court  during  the  entire  hearing  of  the  case.] — Again,  this 
may  be  a  description  of  debt  for  which  notice  in  the  Gateite  is  sufficient,  and 
yet  the  meaning  of  the  plaintiff  may  be,  that  he  has  had  no  personal  notice. 

Hoggins,  for  the  plaintiff. — In  this  case,  the  defendant  was  not  entitled  fo 
bis  disdiarge,  until  due  notice  of  his  petition  and  schedule  had  been  given  to 
the  creditors.  Sharps  v.  Gye  (c)  Pugh  v.  Hookham  {d).  It  was  unnecessary 
for  the  plaintiff  to  aver  that  the  debt  from  which  the  defendant  was  discharged 
amounted  to  5/.,  since  the  declaration  states  a  debt  of  100/.,  and  the  defendant, 
by  his  pleadings,  must  be  taken  to  have  admitted  that  more  than  6/.  is  due. 
--{Lord  Abingsr,  C.  B. — ^The  defendant  admits  no  more  to  be  due  than  may 
be  found  due  afler  a  writ  of  enquiry. — Parke,  B. — ^He  admits  that  something 
is  owing,  but  claims  to  be  discharged  from  it,  whatever  may  be  the  amount.] 

Per  Curiam. — The  plaintiff  may  amend  on  payment  of  oost^,  otherwise^ 
there  will  be  judgment  for  the  defendant. 

Rule  accordingly. 


Troup 

V. 
BOFFX. 


(b)  Section  67,  enacts,  '*  that  CTery 
such  adjudication  as  aforesaid  by  the 
•aid  Court,  commissioner,  or  justices  as 
aforesaid,  in  the  matter  of  any  pri- 
toDer  s  petition,  and  the  order  thereupon 
to  made  as  aforesaid,  shall  be  final  and 
eoDclusive,  and  shall  not  be  rcTiewed  by 
the  said  Court,  unless  the  said  Court 
shall  hereafter  see  good  and  sufficient 
cause  to  believe  that  such  adjudication 
has  been  made  on  false  evidence,  or 
otherwise  improperly  made,  or  fraudu- 
lently obtained,  in  which  case  it  shall 
aod  may  be  lawful  for  the  said  Court, 
upon  application  of  such  prisoner,  or  of 


any  creditor  of  such  prisoner,  to  order 
such  prisoner,  upon  due  notice  to  be 
given  to  such  persons,  and  in  such  man- 
ner as  the  said  Court  shall  direct,  to  at- 
tend, or  to  be  brought  up,  and  the  said 
matter  to  be  re-heard  before  the  said 
Court  or  one  of  the  commissioners 
thereof  on  his  circuit,  or  such  justices 
as  aforesaid  as  the  case  may  require, 
who  shall  thereupon  re-hear  the  same, 
and  shall  and  may,  if  just  cause  shall 
appear,  annul  the  original  adjudication 
and  order  thereupon  made  in  such  case." 

(c)  4  Car.  &  P.  311. 

(d)  5  Car.  k  P.  376. 


Samuel  v.  Duke,  Knt.,  Ford,  and  AnoUier. 

T^ROVER  against  the  shentf,  the  execution  creditor,  and  another,  for  convert-  Where  s  cre- 
ingthe  goods  of  the  plain  tiff.   Pleas.— First,  not  gmliy.   ^S^coiu^,  that  the  oi^tVit'Sf^ 
plaintiff  was  not  possessed  of  the  goods  and  chattels  in  the  declaration  men  tioned*  A  fa,  against 

the  goods  of  his 
debtor,  and  has 
afterwards  abandoned  it,  he  cannot  under  the  same  writ,  take  the  goods  of  the  deWot  .n  the 
hands  of  a  hcm&fid$  purchaser. 

In  an  action  of  trover  brought  bv  the  6ondjSde^r chaser  of  goods  against  the  sheriff  snd  the 
execution  creditor,  for  seizing  unaer  a  j!.  /b.  which  had  been  abandoned  by  the  creditor,  the 
defendants  pleaded  jointly  jiot  guilty,  ana  that  the  plaintiff  was  not  possessed  of  the  goods 
as  of  his  own  property. 

flsUL  that  as  the  plaintiff  had  a  right  to  treat  the  seizure  as  the  act  of  conversion,  the 
sheriff  could  not,  under  those  pleadings,  shew  that  he  had  a  right  to  seise  the  property. 
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Kxehftfuer, 


At  the  trial  bdbre  Lord  Abinger^  C.  B.«  at  the  London  Sittings  after  Bilmy 
Term,  1838,  it  appeared  that  one  Browning  being  indebted  to  the  defendant 
Ford,  gave  him,  on  the  6th  September,  1836,  a  warrant  of  attorney  for  the 
amount  of  the  debt,  which  was  to  be  paid  by  instalments.  The  debt  remaining 
unpaid,  the  defendant  Ford  issued  a  writ  ofyf./o.,  and  on  the  lOth  December 
in  the  same  year,  delivered  it  into  the  hands  of  the  sheriff,  the  other  defendant. 
This  writ  was  executed,  and  certain  property  which  was  proved  to  belong  to  the 
sister  of  Brouming,  was  taken  in  execution.  Subsequently,  on  the  5th 
January  J  1837,  the  sister  gave  the  defendant  Ford  a  warrant  of  attorney, 
payable  by  instalments,  to  secure  her  brother^s  debt;  upon  which  Ford  told 
Browning  that  he  had  obtained  a  warrant  of  attorney,  and  that  the  goods 
seized  were  released  from  the  execution.  On  the  5th  January,  1837, 
Browning  applied  to  Ford  for  another  advance  of  money,  to  be  made  on  the 
security  of  furniture  at  Browning^ e  chambers ;  no  advance,  however,  vras  made. 
Ford  afterwards  found  in  the  sheriff^s  office  the  old  writ  under  which  the 
goods  of  Miss  Browning  had  been  taken  in  December,  1836,  and  in  /tm#» 
1837,  delivered  it  to  the  defendant,  the  sheriff,  who  seized  at  the  chambers 
the  furniture  which  was  then  claimed  by  the  plaintiff  under  a  bill  of  sale, 
bearing  date  the  15th  April,  1837.  The  learned  Chief  Baron  directed  the  jury 
to  consider  whether  the  defendant  Ford,  by  taking  the  warrant  of  attorney 
and  by  his  declaration  that  the  goods  were  released,  had  not  evinced  an  in- 
tention of  abandoning  the  writ  of  10th  December,  1836.  The  jury  found 
a  verdict  for  the  plaintiff,  damages  485/.  19#.  PkUt  having  obtained  a  rule 
to  shew  cause  why  this  verdict  should  not  be  set  aside  and  a  nonsuit  entered. 


F.  Kelly  and  R,  V.  Richarde  shewed  cause. — The  sheriff  was  not  justified 
in  seizing  the  plaintiff's  property  under  a  writ  which  had  been  abandoned  by 
the  execution  creditor. — [Parke,  B. — The  question  is,  whether  a  creditor  who 
after  execution  has  agreed  to  abandon  his  writ,  can  afterwards  enforce  it  so 
as  to  avoid  mesne  incumbrances,  or  whether  it  must  not  be  considered  a  new 
writ  from  the  time  that  he  attempts  to  enforce  it.] — Prima  facie,  the  goods 
are  bound  from  the  delivery  of  the  writ  to  the  sheriff,  and  the  debtor  cannot 
alienate  them,  but  this  inability  to  alienate  them  cannot  last  for  ever,  and 
must  be  held  to  have  terminated  in  this  case  as  soon  as  the  defendant  Ford 
evinced  an  intention  of  abandoning  his  writ.  The  delivery  of  the  writ  does 
not  take  the  goods  absolutely  from  the  debtor  until  the  writ  has  been  exe- 
cuted. Payne  v.  Drewe  (a)  shews  that  a  writ  of  sequestration,  which  resem- 
bles a  fi,  fiu,  does  not  bind  the  goods  absolutely  so  as  to  prevent  the  sheriff 
from  selling  under  a  writ  subsequently  directed  to  him.  In  that  case,  the 
writ  of  sequestration  remained  unexecuted  eighteen  months,  and  that  circum- 
stance was  one  ground  on  which  the  Court  decided  that  the  goods  were  not 
absolutely  bound  by  the  first  writ.  In  the  present  case  there  is  an  interval 
of  six  months  between  the  suing  out  of  the  writ  and  its  execution,  in  addition 
to  the  declaration  of  the  defendant  Ford,  that  the  goods  were  released.  Again, 
the  defendants  cannot  avail  themselves  of  their  present  defence  under  the 
pleadings  on  this  record,  for  as  the  property  is  not  by  the  writ  divested  out  of 
the  plaintiff,  and  the  defendants  possess,  at  most,  a  mere  right  of  seizure 
without  any  right  of  property,  they  ought  to  have  pleaded  specially.     Owen 


(a)  4  East,  523. 
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X.  Knight  (h)  diflers  from  this  case,  because  there  the  defendant  was  entitled      Etrhetrutr, 
to  the  possession  of  the  property  in  dispute.     Here  the  seizure  by  which  the         '^*'*>^^^ 
defendants  obtained  the  goods,  is  treated  by  the  plaintiff  as  the  act  of  con- 
version. 

Piatit  and  «/.  Bayley,  contrd, — The  effect  of  the  delivery  of  the  writ  to  the 
sheriff  is,  to  take  from  the  debtor  (he  right  of  assigning  his  property,  except 
in  market  overt ;  and  the  rule  is  reasonable,  because  it  is  the  duty  of  a  pur* 
chaser  to  ascertain  at  the  sheriff's  office  whether  any  writs  have  been  issued 
against  the  property  that  he  is  about  to  purchase. — [Alderson,  B. — Your 
argument  goes  to  this  extent,  that  if  the  present  plaintiff  had  sued  a  third 
person  for  taking  these  goods,  that  person  could  set  up  the  writ  and  execu- 
tion as  a  defence.] — ^No  one,  except  the  sheriff  and  the  creditor,  could  avail 
himself  of  this  defence. — [Alderson,  B.— Then  if  the  property  passes  as 
against  some  parties,  but  not  as  against  others,  does  not  that  matter  require 
to  be  specially  pleaded. — Parke,  B. — According  to  your  argument,  if  a  man 
possessed  goods  worth  10,000A,  and  a  writ  was  sued  out  against  him  for  100/., 
he  could  not  pass  away  the  smallcfit  portion  of  those  goods.] — Owen  v. 
Kmighi  shews  that  the  present  defendant  was  not  bound  to  plead  spe- 
cially.— [Parke,  B. — If  the  seiziire  did  not  constitute  the  conversion,  the  she- 
riff may  say  that  at  the  time  of  the  conversion  he  had  a  right  of  possession, 
and  under  these  pleadings  may  give  in  evidence  his  right  to  seize ;  but  where, 
as  in  the  present  case,  the  plaintiff  treats  the  seizure  itself  as  the  act  of  con- 
version, can  you  argue  that  the  pleadings  are  correct  ?  In  Owen  v.  Knight 
the  defendant  who  held  the  deed  was  entitled  to  the  possession  by  virtue  of 
his  lien ;  had  the  sheriff  in  this  case  any  right  of  possession  before  the  seizure, 
and  if  he  had,  ought  he  not  to  have  pleaded  it  ?] 

Lord  A  RINGER,  C.  B. — I  think  there  was  evidence  for  the  jury  that  Ford 
had  abandoned  the  execution,  and  if  he  had  done  so,  it  would  not  afterwards 
revive.  It  was  in  the  power  of  the  sheriff  to  put  forward  a  separate  defence, 
and  the  plaintiff  might  then  have  been  able  to  prove  that  the  sheriff  had 
notice  of  the  abandonment  of  the  execution  ;  but  the  time  for  that  defbnce  has 
passed ;  the  two  defendants  now  stand  on  the  same  ground,  and  the  abandon- 
ment of  the  execution  by  Ford,  affects  the  sheriff  as  well  as  himself.  I  am  of 
opinion  that  the  property  is  not  absolutely  changed  by  a  writ  oi  fi,fa,,  but 
only  so  far  bound  as  to  allow  an  execution  creditor  to  pursue  it  when  in  the 
hands  of  another.  The  case  of  Payne  v.  Drewe  decides,  that  property  is 
Dot  changed  until  a  sale  has  actually  taken  place.  The  effect  of  that  doctrine 
is,  that  property  may  be  assigned,  subject  to  certain  obligations.  And  as 
in  this  case  the  property  did  pass  to  the  plaintiff,  notwithstanding  the  writ  of 
fi^fa.,  1  think  this  rule  must  be  discharged. 

Parke,  B. — The  point  reserved  for  our  consideration  is,  whether  the 
transfer  which  was  made  to  the  plaintiff  after  the  delivery  of  the  writ,  is  to  be 
considered  as  absolutely  void.  It  is  clear  from  the  Equity  Cases  Abridged,  that 
subsequently  to  a  writ  of /./a.  a  party  may  convey  property,  subject  to  the 
right  of  seizure,  under  that  writ.    In  this  case,  the  property  passed  to  the 

(6)  4  Bing.  N.  C.  H 
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plaintifl*,  but  the  sheriff  was  justified  in  seizing  it  under  the  writ.  But  Bfr. 
Piatt  goes  further,  for  he  says,  that  the  sheriff  was  at  liberty,  not  only  to  seize* 
but  to  sell  the  property.  The  answer  to  that  argument  is,  thut  Ford  bad 
agreed  to  abandon  the  execution  ;  and  as  there  was  sufficient  eridence  of  the 
abandonment,  I  think  that  BroiDning  might  have  disposed  of  the  goods  and 
have  brought  an  action  against  any  one  who  took  them  away ;  and,  therefore, 
that  a  purchaser  from  him  might  do  the  same.  If  a  distinction  could  have 
been  taken  between  Ford  and  the  sheriff,  the  latter  might  have  defended  him- 
self against  this  action,  because  he  was  bound  to  look  at  the  writ  only,  and  to 
seize  all  the  goods  that  belonged  to  Browning  at  the  time  of  delivery  of  the 
writ,  unless  he  received  a  countermand  from  Ford ;  but  no  such  distinction 
was  taken  at  the  trial,  and  if  such  defence  had  been  attempted,  the  plaintiff 
might  have  been  able  to  shew  a  countermand  from  the  defendant  Ford.  But 
it  is  unnecessary  to  give  an  opinion  on  this  point,  as  I  think  the  sheriff  could 
not  have  offered  that  justification  under  these  pleadings.  It  was  necessary  for 
him  to  shew  that  he  had  a  lawful  possessory  right  to  this  property,  and  he 
could  not  do  that  in  a  case  where  the  seizure  itself  constitutes  the  conversioo. 


BoLLAND,  B.,  and  Aloerson,  B.,  concurred. 


Rule  discharged. 


DiGNAM  v:  Ibbotson. 


Where  the  de- 
fendant if 
b<uitid  to  to* 
cppt  ahort 
notice  of  trial, 
and  the  plain- 
tiif  oitiita  to 
give  such 
next  opportu- 
notice  for  the 
nit  y  of  trial, 
the  defendant 
is  afterwards 
entitled  to  the 
regular  notice. 


A  RULE  had  been  obtained  calling  upon  the  plaintiff  to  shew  cause  why 
the  verdict  obtained  by  him  should  not  be  set  aside  for  irregu- 
larity, under  the  following  circumstances:  on  the  11th  November ,  1837,  the 
defendant  obtained  an  order  for  four  days'  time  to  plead,  on  condition  of 
"pleading  issuably,  rejoining  gratis,  and  taking  short  notice  of  trial,  if  neces- 
sary, whether  before  the  sheriff  or  not.''  The  defendant  resided  in  York- 
ihire.  On  the  3d  and  5th  January,  1838,  two  short  notices  of  trial 
were  delivered  to  his  attorney,  both  of  which  were  returned  to  the  plainti£ 
On  the  17th,  another  short  notice  of  trial,  before  the  sheriff,  was  sent  to  the 
defendant's  attorney  and  retained  by  him.  The  cause  was  afterwards  tried  as 
undefended,  and  the  plaintiff  obtained  a  verdict.  It  appeared  that  the  sheriff 
is  in  the  habit  of  sitting  twice  in  each  week  for  the  trial  of  causes. 


C  Joneit  now  shewed  cause,  and  contended,  that  the  words, "  if  necessary," 
gave  the  plaintiff  the  option  of  delivering  short  notice  of  trial  or  otherwise; 
and  that  as  the  defendant  had  obtained  the  indulgence  of  four  days'  time  to^ 
plead,  he  was  bound  to  accept  short  notice,  Le  Fevre  v.  MoHneux  (a),  and 
that  at  all  events,  he  had  waived  the  irregularity  by  keeping  the  notice. 

Per  Curiam.  The  only  difficulty  in  this  case  is,  that  there  is  no  mention  of 
any  specific  time  for  which  notice  of  trial  ought  to  be  given.  The  case  how- 
ever must  be  governed  by  the  rule  that  applies  to  notice  of  trial  for  sittings 
after  term,  where  if  a  party,  after  giving  notice,  suffers  one  sittings  to  elapse. 


(a)  6  Dowl.  P.  C.  153. 
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ho  mast  then  give  the  regular  notice.  The  defendant  therefore  was  entitled 
to  the  U8iial  notice  of  trial,  and  we  do  not  think  he  has  waived  his  right  by 
keeping  the  notice  that  he  received.    The  rule  must  be  made 

Absolute  with  costs. 


Elus  v.  Thompson  and  Kebbel. 

ASSUMPSIT.    The  declaration  stated,  that  it  was  agreed  between  the  Whereawrit- 
"•    phiintiffand  the  defendants,  that  the  plaintiff  should  sell,  and  the  de-  JSeriTeof'^^'"' 
fendants  should  buy  two  hundred  tons  of  lead,  deliverable  in  the  river  Thamef^  goods  is  silent 
at  22/.  per  ton.     That  within  a  reasonable  time  ader  the  making  of  the  of  their  delt- 
proinise,  the  plaintiff  was  ready  and  willing,  and  tendered  and  offered  to  the  1**7'  '?**^*^' 
defendants  to  deliver  to  them  the  said  two  hundred  tons  of  lead,  but  that  the  misdible,  to 
defendants  would  not  accept  or  pay  for  the  same;  by  reason  whereof,  the  iSch^theJ^ 
plaintiff  was  forced  to  sell  the  lead  at  a  lower  price  than  the  defendants  had  sonableness  of 
agreed  to  pay  him,  to  the  plaintiff's  damage,  &c.  Pleag : — Firsts  non  agsump-  delivery  may 
sit;  Second,  that  the  plaintiff  did  not  tender,  or  offer  to  deliver  the  lead  to  ^Jljjjh^t^l 
the  defendants  within  a  reasonable  time,  and  issue  thereon.     At  the  trial  dence  does  not 
before  Lord  Ainnger,  C.  B.,  at  the  Sittings  in  London  after  Michaelmas  Term,  ~^.****  *'^'*" 
1837,  the  following  facts  appeared  in  evidence.     The  plaintiff  was  part  owner 
of  a  lead  mine,  in  the  county  of  Salop,  called  the  Bog  Mine  ;  the  defendants 
were  lead  and  iron  merchants  in  the  city  of  London,     The  Bog  Mine  is  dis- 
tant about  sixteen  miles  from  Shrewsbvry,  and  the  practice  of  the  plaintiff 
was  to  send  the  lead  ore  to  be  smelted  at  a  place  midway  between  the  mine 
and  the  town  of  Shrewsbury,    When  the  lead  was  smelted,  it  was  conveyed 
to  Shrewsbury,  to  be  shipped  from  thence  to  Gloucester  or  Liverpool,  the 
ports  nearest  to  that  place,  both  of  which  are  nearly  equidistant  from  London, 
The  greatest  part  of  the  lead  when  ready  for  delivery,  was  kept  at  Shrewsbury, 
but  there  was  a  small  depdt  at  Gloucester,     On  the  22d  March,  1837,  the 
following  contract,  on  which  this  action  was  brought,  was  made  between  the 
plaintiff  and  the  defendants,  and  was  inserted  in  the  bought  and  sold  notes, 
thus,  "Bought  for  account  of  Messrs.  Wm,  Thompson  and  Co,  of  Mr.  Thos, 
Ellis,  two  hundred  tons  of  Bog  Mine  lead,  deliverable  in  the  river  Thames,^^ 
Afler  the  verbal  making  of  the  contract  and  before  the  bought  note  was 
written,  the  broker  told  the  plaintiff  that  the  lead  was  ready  for  shipment,' 
the  broker  believed,  but  had  no  certain  knowledge,  that  the  lead  was  lying  at 
Shrewsbury,  and  he  stated  at  the  trial,  that  Gloucester  and  Liverpool  were 
the  "  ports'*  from  whence  Bog  Mine  lead  was  generally  shipped.   On  the  25 th 
March,  the  broker  informed  the  defendant  Kebbel  that  if  the  lead  was  shipped 
from  Liverpool  or  Gloucester,  the  plaintiff  would  allow  the  expence  of  freight 
or  insurance  from  either  of  those  places.     On  the  5th  April,  the  defendants 
ordered  the  lead  to  be  sent  to  London  ;  it  was  forthwith  shipped  at  Shrews^ 
bury  on  board  small  craft,  to  be  conveyed  along  the  canal  to  Gloucester,  and 
after  being  transferred  to  larger  vessels,  was  forwarded  to  London.     But 
owing  to  the  want  of  water  between  Shrewsbury  and  Gloucester,  considerable 
delay  took  place,  and  the  lead  did  not  reox\i  London  till  the  27th  May,  When 
it  arrived,  the  defendants  refused  to  receive  it  as  a  fuliilment  of  the  contract, 
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Exdteqntr,      alleging  that  it  had  not  been  sent  in  a  reasonable  time ;  but  it  was  ultimate! j 
Ellu         agreed  that  they  should  buy  it  at  the  rate  of  16/.  per  ton,  without  prejudice 
o.  to  the  right  of  disputing  their  liability  to  perform  the  original  agreement.   Lord 

Abinger,  C.  B.,  in  addressing  the  jury,  said,  "  I  think,  therefore,  that  we  may 
take  it  for  granted,  that  the  understanding  on  the  part  of  the  defendants  anJ 
the  broker  who  so  made  the  contract  was,  that  the  lead  was  ready  for  ship- 
ment at  one  of  those  two  places,  {^Gloucester  or  Liverpool),  and  it  is  further 
confirmed,  by  the  application  made  to  the  broker  by  Kebbel on  the  very  next  day, 
or  the  day  but  one  aAer,  to  know  from  him  whether  Mr.  EUit  would  under- 
take to  consent  to  pay  the  freight  and  insurance  from  Liverpool  or  Gloueet^ 
ier,  as  the  case  might  be.''  His  lordship  then  told  the  jury  that  Shrewsbury 
could  not  be  the  place  of  shipment,  but  that  what  was  meant  was,  the  place 
of  shipment  for  the  river  TYiamee  ;  that  the  time  of  delivery  would  begin  to 
run  from  the  5th  April,  and  that  the  question,  therefore,  was  whether  the 
plaintiff  had  performed  his  contract  in  a  reasonable  time ;  whether,  in  fact,  he 
occupied  more  time  than  an  average  voyage  would  have  required  them  to 
occupy.  No  objection  was  taken  at  the  trial  to  the  admissibiUty  of  the 
broker's  statement  that  the  "  lead  was  ready  for  shipment ;"  nor  did  the 
plaintiff's  counsel  interfere  to  prevent  his  lordship  from  laying  this  statement 
before  the  jury.  The  jury  found  a  verdict  for  the  defendant.  In  Hilary 
Term,  Crovoder  obtained  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside  and  a  new  trial  granted. 

Maule  and  Sir  W.  W.  FolieCl,  now  shewed  cause. — This  rule  has  been 
obtained  on  two  grounds  ;  first,  that  the  broker's  evidence,  that  the  lead  was 
ready  for  shipment,  was  not  admissible,  as  its  effect  was  to  vary  a  written 
instrument;  secondly,  ihdit  the  learned  Chief  Baron,  misdirected  the  jury  as  to 
the  effect  of  that  evidence.  Admitting  the  evidence  to  have  been  inadmis- 
sible, and  the  learned  judge  to  have  been  wrong  in  his  direction,  still  there  in 
DO  ground  for  a  new  trial,  as  the  evidence  was  not  objected  to  at  the  time, 
and  the  judge  was  not  required  to  submit  the  case  to  the  jury  in  a  different 
manner.  If  improper  evidence  is  offered,  the  counsel  should  object  to  its 
admission  ;  if  the  judge  misdirects  the  jury,  the  counsel  should  suggest  his 
own  mode  of  putting  the  question  to  them;  and  if  he  is  overruled,- he  has  a 
ground  for  applying  for  a  new  trial ;  but  until  he  interposes,  the  judge  may 
conclude  that  he  is  content  to  admit  the  evidence,  and  that  he  is  satisfied  with 
the  direction.  If  an  unstamped  instrument  which  requires  a  stamp,  is  read  at 
the  trial  without  objection,  its  admission  under  such  circumstances  forms  no 
ground  for  a  new  trial.  But  in  truth,  the  statement  of  the  broker  was  admis- 
sible in  evidence,  for  neither  its  object  nor  its  tendency  was  to  vary  the 
written  contract,  but  to  shew  that  the  lead  was  not  delivered  within  a  reason- 
able time.  The  written  agreement  was  silent  as  to  the  time  of  the  deliverr. 
The  omission,  therefore,  might  be  supplied  by  parol  evidence:  the  statem^it 
of  the  broker  shewed  that  the  goods  were  at  Gloucester  or  Liverpool  ready 
for  shipment;  the  broker,  therefore,  contracted  to  deliver  them,  and  the 
defendant  to  receive  them  within  such  time  as  would  be  necessary  for  the 
voyage  between  either  of  those  two  places  and  London.  The  question  of 
what  is  a  reasonable  time  for  the  delivery  of  goods,  is  not  an  abstract  question, 
but  is  dependant  upon  circumstances ;  and  the  important  circumstance  in 
this  case  is,  that,  according  to  the  statement  of  the  plaintiff's  agent,  the  lead 
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was  lying  at  Gloucester,  ready  for  delivery.  If  ^  party  had  agreed  by  a 
written  contract  to  purchase  wine  of  a  merchant,  and  no  mention  was  made  of 
the  time  when  it  was  to  be  delivered,  would  it  not  be  competent  for  the  buyer 
to  shew  the  situation  of  the  merchants  cellars,  with  a  view  to  determine  the 
reasonableness  of  the  time.— [Lord  Ainnger,  C.  B. — ^The  issue  in  this  case 
was  upon  the  reasonableness  of  the  time  of  delivery :  the  written  instrument  is 
a  mere  naked  contract,  giving  no  information  upon  this  point;  it  required  ex- 
planation, and  might  be  explained  by  parol  evidence.] — The  plaintiff  gave  evi- 
dence similar  to  that  which  he  now  objects  to ;  for,  with  the  view  of  per- 
suading the  jury  that  the  lead  was  understood  to  be  shipped  from  Shrews- 
bury, he  proved  that  the  plaintiff  had  a  depot  at  that  place.  The  learned  judge 
was  right  in  directing  the  jury  that  the  shipment  was  to  be  made  from  Giow 
cetter^  for  putting  the  lead  on  board  small  vessels  at  Shrewsbury  to  be  re- 
moved into  others  at  Gloucester,  could  not,  with  any  propriety  of  language, 
be  termed  a  shipment. — [Alderson,  B. — Shipment  means  putting  commodities 
on  board  a  sea-going  vessel.] 

Crowder  and  Kaye,  cewi/ra.— The  broker  was  the  agent  of  the  plaintiff,  and 
therefore  the  latter  could  not  object  to  his  evidence.  Nor  could  a  counsel 
interrupt  the  judge,  and  suggest  the  mode  in  which  a  question  ought  to  be 
submitted  to  the  jury.  But  it  was  quite  a  different  point  whether  the  evi- 
dence was  to  be  admitted,  and  whether  when  admitted  it  was  to  have  the 
force  of  a  warranty.  The  plaintiff  contends  that  the  statement  of  the  broker 
ought  not  to  be  incorporated  in  tlie  contract. — [A/derson,B. — The  contract  is 
uot  varied  by  the  broker's  statement ;  suppose  the  buyer  had  asked  when 
he  was  to  expect  the  lead,  and  the  answer  had  been,  that  it  was  lying  at 
Gloucester,  would  not  that  be  a  rational  answer  ?] — The  learned  Chief  Baron 
was  wrong  in  directing  the  jury  to  infer  that  the  shipment  was  to  take  place 
at  Gloucester.  The  defendants  could  nut  have  supposed  that  the  lead  was 
Ijfing  at  that  place,  for  they  must  have  been  ac(|uainted  with  the  locality  of 
the  Bog  Mine,  and  have  known  that  the  plaintilf's  principal  depdt  was  at 
Shrewsbury.  It  was  also  in  evidence,  that  lead  is  termed  "  ready  for  ship- 
ment"' as  soon  as  it  is  smelted,  and  this  was  known  to  the  broker. — [Ijord 
Abinger,  C.  B. — ^You  contend,  in  fact,  that  I  ought  to  have  rejected  the 
bruker^s  declaration  as  to  the  place  where  the  lead  was,  and  to  have  intro- 
duced  his  mere  knowledge  or  belief  that  the  lead  was  at  the  mine.] — The 
communication  between  the  parties  with  regard  to  the  freight  and  insurance, 
implies  that  the  lead  was  to  be  delivered  at  Shrewsbury, 

Lord  Abingbr,  C.  B. — The  issue  in  this  cause  is  not  upon  the  existence 
of  the  contract,  but  upon  the  question  whether  the  goods  were  delivered 
within  a  reasonable  lime.  And  the  present  motion  is  made  on  the  grounds, 
first,  that  I  received  parol  evidence  which  tended  to  vary  a  written  contract;  and 
secondly^  that  I  misdirected  the  jury  as  to  the  effect  of  that  evidence.  Where  a 
contract  says  nothing  as  to  time,  the  question  of  time  is  a  collateral  point ;  and 
if  it  could  be  inferred  from  the  instrument  itself,  all  parol  evidence  would  be  ex- 
cluded. But  where  the  contract  is  short  and  silent  upon  the  subject,  no 
opinion  can  be  formed  of  the  reasonableness  of  the  time,  if  all  extrinsic  evidence 
is  rejected.  Suppose  a  bare  contract  to  be  made  for  the  sale  of  goods,  and 
the  questbn  to  arise  whether  they  had  been  delivered  within  proper  time. 


Exeheqvitr, 
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might  you  not,  with  a  riew  to  determine  that  question,  show  where  the  goods 
were  manufactured  ?  Mr.  Crmcder  says  he  was  at  liberty  to  prove  that 
Shrewihury  was  the  contemplated  place  of  shipment,  if  that  be  so,  hit  own 
argument  establisiies  that  parol  evidence  was  property  admitted  in  this  case. 
The  broker  said,  that  Liverpool  and  Glouee$ter  where  the  ports  nearest  to 
the  Bog  Mine.  I,  therefore  thought,  that  the  time  should  be  measured  from 
those  places ;  but  the  tendency  of  the  plaintiff's  argument  is,  that  I  ought  to 
have  submitted  to  the  jury  what  the  broker  thought,  and  not  what  he  actually 
said.  Then  it  is  urged  that  the  letter  from  Kebbel  to  the  broker,  shews  that 
the  parties  believed  the  lead  to  be  at  Shrewsbury  ;  but  that  argument  is  fal- 
lacious. The  parties  contract  for  lead  to  be  delivered  from  Giouceeter  or 
Liverpool,  and  an  application  is  made  to  the  plaintiff  to  deduct  the  freight 
and  insurance  from  those  places ;  if  the  defendant  had  thought  the  lead  was 
at  Shrewebury,  he  would  have  asked  for  the  freight  and  insurance  from  that 
place.  Again,  the  defendants,  who  were  lead  merchants,  and  acquainted  with 
the  fluctuating  nature  of  that  commodity,  were  not  likely  to  have  bought  it  at 
Shrewsbury f  when  its  conveyance  from  that  place  to  London  might  have  oc- 
cupied many  weeks.  I,  therefore,  thought  that  the  reasonableness  of  the  time 
was  to  be  calculated  from  the  place  from  which  both  parties  supposed  the 
lead  was  to  be  shipped,  and  that  it  was  a  question  for  the  jury,  whether  the 
reasonable  time  had  been  exceeded. 

BoLLAND,  B. — I  think  there  has  been  no  misdirection  in  the  present  case. 
I  was  struck  with  the  argument  of  Mr.  Maukf  that  the  plaintiff  was  too  late 
to  take  any  objection  to  the  admissibility  of  the  statement  of  the  broker, 
because  a  party  ought  not  at  the  trial  to  waive  all  objection  to  the  admission 
of  the  evidence,  and  after  taking  his  chance  of  a  favourable  answer,  apply  to 
the  Court  for  a  new  trial,  on  the  ground  of  the  reception  of  this  very  evidence. 
There  are  many  cases  where  evidence  is  admitted  by  tacit  consent,  which 
would  be  rejected  by  the  judge  at  the  trial,  if  he  were  called  upon  to  do  so. 
The  alleged  misdirection  consists  in  the  mode  in  which  the  Qiief  Baron 
directed  the  jury  with  regard  to  the  answer  of  the  broker.  He  told  them  that 
the  words  **  ready  for  shipment,'*  meant  that  the  goods  were  to  be  shipped 
from  Liverpool  or  Gloucester:  that  does  not  amount  to  a  misdirection,  as  the 
jury  were  capable  of  forming  an  opinion  on  the  subject,  and  they  have  adopted 
the  view  of  the  learned  jndge.  If  we  look  at  the  contract,  there  is  nothing 
that  points  to  the  locality  of  the  lead,  or  indicates  that  it  must  have  been  at 
Shrewsbury.  But  considering  the  statement  of  the  broker,  we  shall  be  in- 
duced to  conclude,  that  the  shipment  was  to  take  place  from  the  port  of 
Gloucester  or  Liverpool. 

Alderson,  B. — This  action  is  brought  to  recover  a  balance  of  the  price  of 
two  hundred  tons  of  lead,  which  by  the  terms  of  a  certain  written  contract 
were  to  be  delivered  in  London.  The  time  of  the  delivery  was  not  speci- 
fied, and  when  that  is  the  case,  the  law  implies  a  reasonable  time.  It  became 
a  question  at  the  trial,  how  the  reasonableness  of  the  -time  was  to  be  ascer* 
tained ;  and  I  think  the  correct  mode  of  ascertaining  that  point,  was  by  plac- 
ing the  jury  as  nearly  as  possible  in  the  situation  of  the  contracting  parties, 
and  laying  before  them  all  the  circumstances  of  the  case.  The  contract  is 
for  the  siJeof  Bog  Mine  lead;  those  terms  apprize  the  purchaser  of  the  sitoa- 
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tioo  of  the  mine,  and  of  the  place  where  the  lead  first  appears  in  a  saleable 
state.  But  the  parties  wish  for  further  information :  they  desire  to  know  the 
exact  situation  of  the  lead,  with  a  view  to  ascertain  when  they  may  expect 
to  receive  it,  the  answer  is,  that  it  is  "  ready  for  shipment/^  but  where  ?  The 
usual  ports  of  shipment  are  Gloucester  or  Liverpool,  any  one  therefore  who 
received  an  answer  that  the  lead  was  ready  for  shipment,  would  expect  it  to 
be  delivered  at  one  or  other  of  those  two  places.  The  jury  were  to  form  their 
opinion,  and  to  say  whether  a  longer  time  had  been  taken  for  the  delivery  of 
this  lead,  than  is  usually  occupied  in  the  voyage  between  cither  of  those  two 
places  and  London,  They  have  found  that  the  time  employed  was  unreasona- 
ble, and  Ithink  their  verdict  is  right.  But  then  it  is  said,  that  this  view  of  the 
case  is  altered  by  the  correspondence,  in  which  the  defendants  require  a  de- 
duction of  the  freight  and  insurance.  My  construction  of  the  letter  is,  that 
the  defendants  intended  to  take  the  lead  at  Liverpool  or  Gloucester ^  and  that 
they  requested  the  plaintiff  to  ship  it  at  one  of  those  places.  These  letters 
confirm  the  evidence  of  the  broker. 


Eatheqitfgr, 


Lord  Abingbr,  C.  B.,  stated  that  Parke,  B.,  who  had  left  the  Court  during 
the  argument,  concurred  with  the  rest  of  the  Barons. 

Rule  discharged. 


Atleb  and  others  v.  Backuousb. 


ifajf  i. 


A  SSUMPSIT  for  money  had  and  received,  and  on  an  account  stated. 
Plea:  non  aesutnpiit.  The  plaintiffs  were  distillers,  the  defendant 
was  the  Receiver-General  of  the  Excise.  On  the  night  of  the  1st  September, 
1834,  the  officers  of  the  excise  entered  the  plaintiffs*  premises,  and  seized  as 
ibrfeited  11,000  gallons  of  spirits,  together  with  wagons,  vats,  pump,  and 
utensils.  On  the  next  day,  the  plaintiffs  wrote  the  following  letter  to  the 
Commissioners  of  Excise : — 

"  Honourable  Sirs-— An  extensive  seizure  of  spirits  has  been  made  last 
night  and  this  morning.  Your  honours'  officers  will  detail  to  you  the 
whole  particulars.  We  have  to  crave  your  honours'  indulgence  that  the 
spirits  seized  may  be  restored  to  us,  we  on  our  parts  entering  into  bonds  to 
give  security  for  the  payment  of  what  penalty  may  have  been  incurred  upon 
the  investigation  of  the  case. 

"  I  remain,  for  partners  and  self, 

"  Your  honours'  obedient  Servant, 
"  John  Atleer 


A  part7  whose 
goods  bare 
been  bondfiU 
seised  by  t  he 
officers  of  tac- 
cise  ss  for- 
feited, snd 
who  witbout 
alleging  the 
illegslity  of 
the  seisure, 
spontaneously 
pays  money  to 
the  commis- 
sioners of  ex- 
cise to  obtain 
the  restitution 
of  them  cannot 
afterwards 
recover  back 
the  money  so 
paid. 


The  proposal  contained  m  this  letter  having  been  rejected  by  the  board  of 
commissioners,  the  plaintiffs  on  the  4th  of  September,  addressed  another  let- 
ter to  the  board,  requesting  the  restitution  of  their  property,  upon  paying  into 
the  hands  of  the  Receiver  of  the  Excise,  the  value  of  the  spirits,  &e. ;  namely. 
6,500/.,  to  abide  the  result  of  a  trial  or  investigation.  They  subsequently 
wrote  other  letters  to  the  commissioners,  petitioning  for  the  restitution  of  their 
property  upon  payment  of  the  sum  of  6,500/.,  and  5000L  unconditionally. 
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In  consequence  of  these  letters,  the  wagons,  &c.  of  the  plaintiffs  were  restored 
to  them,  upon  their  paying  the  sum  of  200/.,  the  commissioners  declining  to 
V.  comply  with  the  rest  of  their  demands.  On  the  1 1th  September,  the  plaintiflg 

wrote  the  following  letter : — 

'*  Tothe  Honourable  Commteaionere  of  Hie  Majeetye  Exciee, 

"  Honourable  Sirs — ^Your  honours  are  aware  that  on  the  night  of  the  1st 
of  September  instant,  an  extensive  seizure  was  made  by  your  officers  of 
spirits,  vats,  and  wagons,  upon  our  premises,  for  an  alleged  breach  of  re- 
venue laws  on  the  part  of  our  servants.  Without  entering  now  upon  the 
merits  of  the  case  we  are  most  anxious  to  avoid  the  great  anxiety  attendant 
upon  any  legal  proceedings,  and  to  remove  the  grievous  hindrance  and  inter- 
ruption which  the  seizure  of  our  property  has  unavoidably  occasioned  to  the 
prosecution  of  our  business,  we  therefore  respectfully  crave  of  your  honours, 
that  on  our  paying  the  sum  of  5000/.  "  the  whole  of  the  property  should  be 
restored  to  us.^' 

This  proposal  having  been  rejected  by  the  commissioners,  the  plaintifis  on 
the  same  day  wrote  another  letter  in  the  same  terms,  and  concluded  thus,  *'  We 
therefore  respectfully  crave  of  your  honours,  that  on  our  paying  the  sura  of 
5,962/.  I4«.  together  with  the  200/.  already  paid  by  us  to  the  collector  as 
under,  the  whole  of  the  property  seized  should  be  restored  to  us.'* 

Upon  receiving  this  letter,  the  commissioners  intimated  to  the  plaintiffs,  that 
they  could  not  accept  any  offer  for  the  restoration  of  the  seizure,  the  accept- 
ance of  which  might  prejudice  any  proceeding  that  they  might  be  advised  to 
institute  for  penalties.  One  of  the  plaintiffs  then  wrote  the  following  letter 
to  the  commissioners : 

*'  Honourable  Sirs — I  beg  to  state  that  by  our  paying  the  sum  of 
6,162/.  14«.  we  give  up  all  claim  to  the  seizure,  holding  ourselves  responsibk 
for  such  proceedings  for  penalties  as  the  board  may  think  fit  to  institute.** 

The  above  sum  was  the  value  of  the  goods  taken  under  a  writ  of  appraise- 
ment, which  had  been  previously  sued  out.  The  commissioners  acceded  to 
the  proposal  contained  in  this  letter  of  the  plaintiffs,  and  the  goods  were  res- 
tored to  the  latter  on  payment  of  the  above  sum  into  the  hands  of  the  defend- 
ant. The  plaintiffs  did  not  complain  in  any  of  their  letters  that  their  property 
had  been  illegally  seized.  An  information  against  the  plaintiffs  for  penalties 
was  ailerwards  filed  by  the  Attorney  General,  and  wa^t  tried  in  London,  in  May, 
1835,  when  a  general  verdict  for  1,000/.  was  taken  for  the  crown  by  agree- 
ment. This  money  was  paid  to  the  defendant,  and  by  him  distributed  accord* 
ing  to  the  provisions  of  the  Act  of  Parliament.  In  February,  1 837,  the  de- 
fendant first  received  notice  of  the  intention  of  the  plaintiffs  to  sue  for  the  re- 
covery of  the  sum  of  6,000/.,  and  afterwards  the  action  was  brought  At  the 
trial  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings,  after  Trinity  Term, 
the  plaintiffs  were  nonsuited.  Erie  having  obtained  a  rule  to  shew  cause 
why  the  Doosuit  should  not  be  set  aside  and  a  new  trial  granted. 

Sir  /.  Campbell,  A.  G.,  Sir  R,  M.  Rolfe,  S.G.,  Tancred,  and  Kaye,  sbewea 
cause. — The  plaintiffs  are  not  entitled  to  recover  in  this  action ;  First,  be- 
cause the  contract  on  which  they  paid  their  money,  and  received  back  their 


EASTER  TERM,  1838. 


187 


goodF  was  entirely  voluntary,  and  was  a  valid  contract  on  good  consideration. 
Secandljff  because  the  defendant  is  a  mere  receiver,  and  has  paid  over  the 
money  in  question  without  any  notice.  The  plaintiffs^  letters  shew  that  they 
were  anxious  to  avoid  a  condemnation  of  the  goods,  and  that  with  that  view, 
they  had  voluntarily  paid  the  money.  The  contract  for  the  payment  of  the 
money  was  valid,  as  the  7  &  8  Geo^  4,  c.  53  (a),  s.  98,  enables  excise  com- 
missbners  to  restore  seizures,  and  compound  penalties  at  any  time  before 
judgment.  The  crown  made  a  bona  fide  seizure  of  the  plaintiffs'  goods,  and 
instead  of  proceeding  to  condemn  them,  consented  to  restore  them  on  being 
paid  a  less  sum  than  the  act\ial  value  of  the  goods.  That  is  a  sufficient  con- 
sideration fur  the  payment  of  this  money  by  the  plaintiffs.  If  we  assume  it 
to  be  doubtful,  whether  these  goods  would  have  been  ultimately  condemned, 
still  there  is  a  sufficient  consideration  for  the  payment  of  this  money.  Lonff- 
ridge  v.  Dorvills  {bi).  If  this  had  been  merely  an  executory  agreement,  the 
crown  might  have  enforced  it,  and  it  would  have  been  no  defence  to  urge  the 
illegal  nature  of  the  seizure.  It  cannot  be  isaid,  that  this  money  is  recover- 
able, as  money  paid  under  compulsion ;  because  in  all  cases  of  money  paid 
under  98th  section  of  the  Act,  there  must  be  a  species  of  duress. — [Parke^  B. 
— ^But  for  that  section  of  the  Act  of  Parliament,  the  crown  would  be  obliged 
to  proceed  with  the  seizure.] — The  cases  of  distress  and  execution  differ  from 
these,  because  there  the  goods  are  in  the  nature  of  a  pledge  for  the  payment 
of  the  rent.     Here  the  seizure  is  absolute.     In  Irving  v.  WiUon  (c),  which 


(a)  That  section  is  as  follows:— 
'*  and  be  it  further  enacted,  that  in  all 
cases  where  any  penalty  or  forfeiriire  shall 
be  incurred  under  or  by  virtueof  this  Act 
9T  any  other  Actor  Acts  of  Parliament 
relating  to  the  revenue  of  excise,  and 
it  shall  appear  to  the  satisfaction  of 
the  commissioners  of  excise,  or  the  com- 
missioner or  commissiooers  and  assist- 
ant coininissioners  of  ex£ise  in  Scotland 
and  Ireland  respectively,  that  the  same 
was  incurred  without  any  intention  of 
fraud,  or  of  offending  against  this  Act, 
or  any  other  Act  or  Acts  of  Parliament 
relating  to  the  revenue  of  excise,  it 
shall  be  lawful  for  such  commissioners 
of  excise  or  commissioner  or  commis- 
iioners  ahd  assistant  commiisioners  of 
ex  cine  in  Scotland  and  Ireland  respec- 
tively, to  Corbear  to  order  any  prosecu- 
tion for  the  recovery  of  such  penalty,  or 
upon  such  terms  and  conditions  as  they 
respectively  shall  order  in  that  behalf 
to  forbear  to  order  any  prosecution  for 
the  condemiiation  of  such  seizure,  and 
to  restore  such  seizure  to  the  proprie- 
tor or  proprietors,  or  claiuiant  or 
claimants  thereof;  and  that  in  all  cases 
where  any  prosecution  shall  have  been 
rommenced,  or  shall  be  depending  for 
the  recovery  of  any  dutv  or  an^  penalty 
incurred,  or  for  the  conaeronation  of  any 
teizure  made  under  or  by  virtue  of  this 
Act,  or  anv  other  Act,  or  Acts  of  Par- 
liameat  relating  to  the  revenue  of  ex- 


cise, it  shall  be  Uwful  for  the  commis- 
sioners of  excise,  or  the  commissioner 
or  commisidoners  and  assistant  commis- 
sioners of  iS*co//anJ  and  /re/am/ respec- 
tively, at  any  time  before  Judgment  shall 
be  thereupon  respectively  entered  up, 
or  given,  to  compound  any  such  prosecu- 
tion respectively,  by  the  acceptance  of 
such  sum  of  money  as  thev  respectively 
shall  deem  fit  and  reasonable  in  that  be- 
half, for  any  such  duty,  or  in  mitifation 
of  any  such  penalty,  or  for  and  in  lieu  of 
the  value  of  any  such  seizure,  in,  or  by 
wav  of  compromise  of  such  prosecution, 
and  upon  payment  and  satisfaction  there- 
of to  stay  all  further  proceedings,  and 
to  restore  the  seizure  to  the  proprietor 
or  proprietors,  or  claimant  or  claimants 
thereof,  making  or  entering  into  such 
compromise.  Provided  always,  that  if 
any  such  proprietor  or  claimant  of  any 
such  seizure  as  aforesaid  shall  accept 
such  terms  and  conditions  as  aforesaid, 
or  shall  receive  back  any  such  seizure 
upon  such  terms  and  conditions,  no  such 
proprietor  or  claimant  shall  have  or  be 
entitled  to  maintain  any  action  or  suit 
fur  any  recom pence  or  damages,  on 
account  of  the  seizure  or  detention 
thereof;  any  law,  custom,  or  usage,  to 
the  contrary  thereof  in  anywise  not- 
withstanding.*' 

{b)  5  B.&  Aid.  117. 

(0  4  T.  Rpp.  485. 
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Exchequer. 
Atles 

V. 

Backhoubs. 


eioners  of  excise  to  make  any  compromise  in  respect  of  goods  seized,  except 
in  cases  where  they  might  be  able  to  prove  the  legality  of  the  seizure  at  any 
period  within  six  years.     I  think  therefore  that  this  rule  must  be  discharged. 

Parke,  B. — I  am  of  the  same  opinion.  We  must  assume  it  as  a  fact  in 
this  case,  that  the  money  was  paid  over  by  the  excise  officer  to  Backhouse^ 
and  by  him  to  the  bankers  of  the  Treasury,  before  any  notice  was  given  ;  and 
then  no  action  would  lie  against  the  defendant.  For,  although,  if  no  com- 
promise or  condemnation  had  taken  place,  an  action  might  have  been  sus- 
tained against  the  officer  who  made  the  seizure,  it  does  not  follow  that. an 
action  will  lie  against  the  person  to  whom  he  has  paid  it  over.  The  reason 
why  an  action  for  money  had  and  received  was  held  to  lie  against  the 
bailiff  in  Snowden  v.  Davis  (o)  is,  that  the  money  was  not  paid  for  the 
purpose  of  being]  delivered  to  the  sheriff,  but  in  order  to  get  rid  of  the  exe- 
cution. 

In  the  absence  of  the  other  circumstances  of  this  case,  an  action  might  lie 
against  the  officer  who  seized  the  goods,  but  not  against  Backhouse,  who, 
unless  he  has  received  notice,  stands  in  the  situation  of  a  mere  middleman. 
It  appears  to  me,  that  this  money  being  paid  to  the  commissioners  under  an 
agreement  cannot  be  recovered,  and  that  the  plaintiff  is  precluded  from  reco- 
vering by  the  Act  of  Parliament  itself.  When  the  matter  was  first  before  nie, 
I  doubted  whether  such  a  compromise  as  this  was  binding,  but  1  now  think 
it  has  a  binding  operation  independently  of  the  Act  of  Parliament  Mr.  Erie 
says,  that  a  party  may  recover  money  which  has  been  paid  to  redeem  goods 
wrongfully  taken ;  and  he  alleges,  that  in  the  present  case  the  goods  were 
under  duress.  His  argument  is,  that  this  cannot  be  considered  a  voluntary 
payment,  as  the  parties  were  not  on  a  footing  of  equality.  But  the  question  is^ 
whether  there  was  a  binding  agreement ;  I  am  of  opinion  that  there  was,  that 
it  was  final,  and  that  its  conditions  were,  that  upon  the  goods  being  re-deli- 
vered, the  seizure  should  not  be  called  in  question,  nor  any  attempt  made  to 
get  back  the  money.  There  was  also  a  sufficient  consideration  for  this  agree- 
ment ;  neither  the  plaintifls  nor  the  commissioners  considered  the  seizure  as 
illegal,  both  parties  acted  with  perfect  bona  fides,  the  plaintiffs  agreed  to  pay 
a  certain  sum  of  money,  the  commissioners  to  deliver  up  the  goods.  The 
crown  relinquished  the  beneficial  right  of  a  summary  proceeding  against  the 
goods,  and  received  from  the  plaintiffs  the  sum  of  6,162/.  ]4t.  The  case 
resembles  Longridge  v.  Dorville,  without  being  exactly  parallel.  One  cir- 
cumstance is  common  to  both,  namely,  that  the  party  against  whom  the  action 
bad  been  brought,  had  abandoned  a  valuable  right.  This  rule  must  be  con- 
sidered as  discharged  on  this  latter  ground. 

BoLLAND,  B. — It  appears  from  the  letters  that  the  settlement  was  voluntary 
on  the  part  of  the  plaintiffs,  and  made  on  a  full  and  adequate  consideration. 
The  object  of  the  plaintiffs  was  to  obtain  a  return  of  their  goods ;  with  this 
view,  they  make  several  propositions  to  the  commissioners,  which  are  rejected ; 
a^d  finally,  they  agree  to  pay  a  large  sum  of  money,  and  to  hold  themselves 
responsible  for  such  proceedings  for  penalties,  as  the  board  should  think 
propef  to  institute.  (His  lordship  here  read  the  two  last  letters  of  the  plain- 
tiffs to  the  commissioners.)     In  these  letters,  the  plaintiffs  have  stated  the 

(o)  1  Taunt  363. 
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reason  why  they  desired  rerJtoration  of  their  property,  and  they  seem  to  have      EnAequer. 
yiewed  the  transaction  in  the  same  light  in  which  this  Court  is  disposed  to        atlkb 
regard  iu    Without  entering,  therefore,  upon  the  question  of  notice,  I  think 
this  rule  must  be  discharged. 

GuRNBY,  B. — The  compromise  which  has  taken  place  in  the  present  instancy 
has  been  made  upon  sufficient  consideration.  The  crown  possessed  the 
advantage  of  being  able  to  try  this  question  in  a  very  speedy  manner,  and  has 
relinquished  the  right  of  doing  so.  That  circumstance  aflbrds  a  suflident 
consideration  for  the  payment  of  this  money  by  the  plaintiffs;  and  if  they 
were  able  to  recover  it  in  this  form  of  action,  the  consequence  would  be  that 
they  might  wait  till  witnesses  were  dead,  or  till  the  commissioners  were  other- 
wise prejudiced  in  their  defence  by  lapse  of  time,  and  might  then  try  the 
legality  of  this  seizure  in  an  action  for  money  had  and  received.  It  is  not 
necessary  to  decide  the  question  of  the  payment  over  of  this  money  by  the 
defendant,  since  the  case  may  be  decided  on  the  other  ground. 

Rule  discharged. 


CJosTER  V,  Wilson,  Bart.,  and  Webb,  Knt. 

^RESPASS  against  magistrates  for  assault  and  false  imprisonment.     The  /^^  oider  under 

declaration  stated  that  the  defendants  on,  &c.,  imprisoned  the  plaintiff  ^\9'\^'||^' 

in  MiJtidtione  gaol,  whereby  he  was  prevented  from  attending  to  his  necessary  states  that 

afiairs,  and  was  forced  to  expend  a  large  sum  of  money  in  procuring  his  dis-  ^xan^nS  by™ 

charge  by  Habeas  Corpus.     Plea :  Nut  guilty.    At  the  trial  before  Ttndal,  the  magistrates 

C.  J.,  at  the  Maidstone  Spring  Assizes,  1835,  it  appeared  that  the  plaintiif  S?rbad*bel" 

had  occupied  certain  premises  the  ownership  of  which  was  disputed,  that  he  ^""^  ^^  °™*^ 

had  paid  rent  to  one  of  the  parties  who  claimed  to  be  landlord,  and  that  aflec-  the  irr[nesses 

wards,  by  permission  of  that  party,  he  had  removed  his  goods  from  the  pre-  „*"  ^'"^aT* 

raises.     The  person  to  whom  the  rent  had  been  so  paid  appeared  before  the  tothsTalneof 

magistrates  when  the  prisoner  was  brought  up  for  examination,  produced  his  movedL    '^ 
title  deeds,  and  claimed  to  be  owner  of  the  premises  from  which  the  goods      ^  warrant 

had  been  removed.    On  the  21st  4f> rt7  the  defendants  made  the  following  Unotinralid 

order:  for  omitting 

to  state  that 

**  Kent  (to  wit).  Be  it  remembered,  that  on  the  21st  day  o(  April,  in  the  compUiBts 

year  of  our  Lord  1837,  at  Woolwich  in  the  county  of  Kent,  Mary  Curran,  of  Zr{ting!tm^ 

Woohcieh  aforesaid,  in  the  said  county  of  Kent,  widow  in  her  own  person  came  that  the  wit* 

before  us  Sir  TTiomas  Maryon  Wilson,  Baronet,  and  Sir  John  Webb,  Knight,  examined  upon 

two  of  His  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  residing  ******!  *L**h*S^ 

near  the  place  where  the  goods  and  chattels  hereinafter  mentioned  were  re-  effect  are  oon- 

moved,  (we,  or  either  of  us,  not  being  interested  in  the  messuage  and  pre-  OTder^and*the 

mises  whence  the  goods  and  chattels  were  removed  as  hereinafter  mentioned),  ord«r  is  inoor- 

and  informed  us  in  writing  that  on  the  19th  day  of  April  then  instant,  ClUJant."* 

Thomas  Cosier,  late  of  the  parish  of  Woolwich  aforesaid,  labourer,  unlawfully      Magistrates 

1^1111-1  1  /vi.  .  •'are  empowered 

and  fraudulently  did  convey  away  and  carry  off  from  a  certam  messuage  and  b^  U  G.  2,e. 

premises  situate  in  Shorts  Alley  in  the  parish  of  Woolwich  aforesaid,  in  the  Inme* whether 

said  county,  whereof  the  said  Thomas  Coster,  had  been  for  sometime  pre-  K<xxl>  ^^^^ 

viously,  and  was  then  and  there  the  tenant  by  the  month,  under  and  from  her  fraudmUnay, 

the  said  Mary  Curran,  upon  the  holding  of  which  said  messuage  and  pre-  ^T^^^u**** 

are  conflicting  titles  to  the  premiseti 


142 


TERM  REPORTS  m  the  EXCHEQUER. 


COSTKR 

V, 

Wilson. 


mises,  a  certain  rent  (that  is  to  say)  the  sum  of  5/.  5«.  10^.  of  lawful  Br^Uh 
money,  was  then  and  there  reserved,  due,  and  payable  from  the  said  Thonuu 
Cosier  to  the  said  M<xry  Curran^  certain  goods  and  chattels  of  him  the  said 
Thomtu  Cotter^  to  prevent  the  said  Mary  Curran  from  distraining  the  same 
for  the  said  sum  of  money,  being  such  arrears  of  rent  so  reserved,  due,  and 
payable  as  aforesaid,  the  value  of  such  goods  and  chattels  so  as  aforesaid  oon* 
Teyed  and  carried  ofl*,  not  exceeding  the  value  of  50/.  of  lawful  money  of 
Greai  Briiainy  contrary  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  whereupon  the  said  ThomoM  Coster^  after  being  duly  summoned  to 
answer  the  said  charge  in  the  said  information,  appeared  on  this  12th  day  of 
May^  in  the  year  of  our  Lord  1 837,  at  Woolwich  aforesaid,  in  the  said  county 
before  us  the  said  justices,  and  having  heard  the  charge  contained  in  the  said 
information,  declared  that  he  was  not  guilty  of  the  said  offence.  Whereupon 
we  the  said  justices  did  proceed  to  examine  into  the  truth  of  the  charge 
contained  in  the  said  information,  and  did  examine  several  credible  witnesses, 
being  all  proper  witnesses  upon  oath  as  to  the  truth  of  such  charge ;  and  it 
manifestly  appearing  to  us  that  the  said  Thomas  Coster  is  guilty  of  the  said 
oflence  charged  upon  him  in  the  said  information  ;  we  do  hereby  determine, 
declare,  and  adjudge,  that  the  said  Thomas  Coster  is  guilty  of  the  said  oflence 
with  which  he  is  so  charged,  and  by  this  our  order,  under  our  hands  and 
seals,  do  declare  and  adjudge  the  said  Thomas  Coster  forthwith  to  pay  to 
the  said  Mary  Curran^  the  landlord  of  the  said  messuage  and  premises,  the 
sum  of  10/.  1  U.  8d  of  lawful  money  of  Great  Britain^  (which  we  have  in- 
quired into  and  ascertained  to  be  double  the  value  of  the  said  goods  and 
chattels  in  the  said  information  mentioned),  according  to  the  form  of  the 
Statute  in  that  case  made  and  provided.'*  Dated  the  12th  May,  1837. 
Signed  and  sealed  by  the  two  defendants. 

The  sum  of  10/.  11/.  Sd,  remaining  unpaid,  and  there  being  no  goods  of 
the  plaintiff  on  which  a  distress  could  be  made,  the  plaintiff,  on  the  2!^th  of 
June,  1837,  was  apprehended  upon  the  following  warrant  of  commitment. 

"  Whereas  Thomas  Coster ^  late  of  the  parish  of  Woolurich  in  the  county  of 
Kent,  labourer,  was,  by  an  order  dated  the  12th  day  of  May,  1837,  under  the 
hands  and  seals  of  Sir  Thomas  Maryon  Wilson,  Baronet,  and  Sir  John  Webb, 
Knight,  two  of  Her  Majesty's  justices  of  the  peace,  acting  in  and  lor  the  said 
county  of  Kent,  residing  near  the  place  whence  the  goods  and  chattels  here* 
inafter  mentioned  were  removed,  and  not  being  interested  in  the  messuage 
and  premises  whence  such  goods  and  chattels  were  removed  as  hereinafter- 
mentioned,  ordered  to  pay  the  sum  of  10/.  Ms.  Sd.  of  lawful  money  of  Great 
Britain  to  Mary  Curran  of  Woolwich  aforesaid,  in  the  said  county,  widow, 
being  double  the  value  of  certain  goods  and  chattels  of  the  said  Thomas 
Coster,  which  the  said  Thomas  Coster  was  then  and  there  before  us  duly 
found,  adjudged,  and  declared  guilty  of  having  fraudulently  conveyed  away, 
and  carried  off  from  a  certain  messuage  and  premises  situate  in  Shorts  Alley, 
in  the  parish  of  Woolwich  aforesaid,  in  the  said  county,  whereof  the  said  T%omas 
Coster  had  been  for  some  time  previous  and  was  then  and  there  the  tenant  by 
the  month,  under  and  from  her  the  said  Mary  Curran,  certain  goods  and  chat- 
tels of  him  the  said  Thomas  Coster  to  prevent  the  said  Mary  Curran  from  dis- 
training the  said  goods  and  chattels  for  arrears  of  rent  due  to  the  said  Mary 
Curran,  from  the  said  T%omas  Coster,  for  the  said  messuage  and  premises. 
And  whereas  the  said  TTiomas  Coster  having  notice  of  our  said  order  has  re- 
fused and  neglected  to  pay,  and  hath  not  paid  the  said  sum  of  10/.  i  1^.  Sc£ 
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parsuant  thereto,  and  the  same  hath  been  fully  proved  before  us;  And 
whereas  it  appears  to  us,  by  the  return  of  Jo9eph  BuUerfiU,  constable  of  the 
said  parish  of  Woolwich,  dated  this  23d  day  of  June  instant,  that  he  hath 
made  diligent  search  for,  but  doth  not  know  of  nor  can  find  any  goods  and 
chattels  of  the  said  T%omas  Coster,  by  distress  and  sale  whereof  the  said 
sum  of  10/.  1 U.  Sd.  may  be  levied,  pursuant  to  our  warrant  duly  made  and 
issued  for  the  levying  the  said  sum  of  10/.  1  ]«.  Sd,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  said  Thomas  Coster.  These  are  therefore  to 
command  you  the  said  constable  of  Woolwieh  aforesaid,  to  apprehend  the 
said  Thonuis  Coster,  and  convey  him  to  the  said  house  of  correction,  at  Maid* 
stone  aforesaid,  and  deliver  him  there  to  the  said  keeper  of  the  said  house  of 
correction ;  and  these  are  also  to  command  you  the  said  keeper  of  the  said 
bouse  of  correction,  to  receive  him  the  said  Thomas  Coster  into  the  said  house 
of  correction,  and  there  to  keep  him  to  hard  labour  without  bail  or  mainprize 
for  the  space  of  six  months,  unless  the  said  sum  of  10/.  lis.  8</.  so  ordered 
to  be  paid  as  aforesaid,  shall  be  sooner  satisfied.  Given  under  our  hands  and 
seals  at  Woolwich  aforesaid,  in  the  said  county  of  Kent,  the  23d  day  ofJttn^, 
in  the  year  of  our  Lord,  1837."     Signed  and  sealed  by  the  two  defendants. 

Under  this  warrant  the  plaintiff  was  conveyed  to  Maidstone  goal.  A  writ 
of  habeas  corpus  having  been  obtained,  the  plaintiff  was,  on  the  4th  July,di»' 
charged  by  Patteson^  J.,  at  chambers,  on  the  ground  that  the  warrant  was 
invalid.  It  was  objected  at  the  trial,  that  the  warrant  of  commitment  was 
had.  The  Chief  Justice  stated  to  the  jury,  that  the  warrant  embodied  the 
order,  and  thatj  in  his  opinion,  it  was  valid.  A  verdict  having  been  found  for 
the  defendant. 


Extheqmer, 

CosTca 

r. 
Wilson. 


Plait  moved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  granted  on  the  ground  of  misdirection. — The  magistrates 
have  no  jurisdiction  to  decide  a  case  like  the  present,  where  there  are  con- 
flicting claims  to  the  premises  from  which  the  goods  are  removed,  and  where 
the  payment  of  rent  to  one  of  the  claimants  shews  an  absence  of  all  fraud  on 
the  part  of  the  plaintiff. — [Parke,  B. — Fraud  is  a  question  for  the  adjudication 
of  the  magistrates.] — The  order  of  the  magistrates  is  bad,  as  it  does  not  appear 
OD  the  face  of  it,  that  they  received  evidence  upon  oath  as  to  the  value  of  the 
goods. — [Lord  Abinger,  C.  B. — They  state  in  their  order  that  they  examined 
witnesses  upon  oath,  and  then  they  find,  as  part  of  the  charge  against  the  plain- 
tiff, that  he  was  guilty  of  removing  goods  of  less  value  than  60/.]— This  state- 
ment of  the  magistrates  does  not  form  part  of  the  charge  against  the  plaintiff, 
but  merely  amounts  to  a  shewing  of  their  jurisdiction.  The  warrant  of  com- 
mctment  is  also  bad,  as  it  does  not  appear  that  any  complaint  was  made  in 
writing,  or  that  the  witnesses  were  examined  on  oath. 

Per  Curiam, — The  warrant  of  commitment  incorporates  the  order,  inasmuch 
as  it  recites  it.  The  Court  must  construe  the  conduct  of  magistrates  fairly 
and  liberally.     There  will  be  no  rule. 

Rule  refused  (a). 

(a)  As  to  whether  a  proceeding  under  v.  Middlehurst^  1  Burr,  399;  Res  v. 

thw  Statute  is  an  order  or  a  conviction,  Morgan,  Cald.  156 ;  and  the  observation 

and  as  to  the  diitinction  between  an  of  muiums,  J.,  in  Day  r.  King,  5  Ad. 

order  and  a  conviction,  see  Rex  v.  Bis-  &  Ell.  367  i  2  Har.  k  WoU.  178,  S.  C. 
*e*.  Bum.  tit  «  distress"  sect.  5;  Rejf 
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Pope  and  others  v.  Baynaro. 


Tho  BtadAeath 
Court  of  Re- 
quests' Act  ex- 
cepts from  the 
jurisdiction  of 
the  Court  any 
debt "  for  zny 
sum  being  the 
balance  of  an 
account  origi- 
nally  exceed- 
ing 5i.:"— 
Held,  that  this 
does  not  apply 
to  accounts 
containing 
items  amount- 
ing In  the 
whole  to  more 
than  5L  and 
reduced  hj 
part  payments 
from  time  to 
time,  so  that 
at  no  one 
time  was  there 
so  much  as 
fli.  due. 


>i  SSUMPSIT  for  goods  sold  and  delivered.  Plea  : — Non-assumpnt,  Tbe 
plaintiff  claimed  the  sum  of  3/.  17«.  Gd.  being  t-he  balance  due  for  codls 
supplied  to  the  defendant  between  August,  1832,  and  /u/y,  1836.  The  cause 
was  tried  before  the  under-sheriff  of  Middlesex,  when  a  verdict  was  found  for 
the  plaintiffs  for  the  amount  claimed.  In  Hilary  Term,  Welbsy  obtained  a 
rule  to  shew  cause  why  a  suggestion  should  not  l>e  entered  on  the  record,  in 
order  to  entitle  the  defendant  to  costs  under  the  Court  of  Requests^  Act  for 
the  hundred  o£  Blackheath,  &c.,  (6  &  7  Will.  4,  c.  120). 

By  the  21st  section  of  that  Statute,  the  commissioners  of  the  Court  of 
Requests  are  empowered  to  decide  and  determine  all  disputes  and  dilTerences 
between  party  and  party,  for  any  sum  of  money  not  exceeding  61.,  in  all 
actions  or  causes  of  debt,  and  in  all  cases  of  assumpsit  or  insimul  eompu- 
tasset,  &c.,  &c. 

Section  22  enacts,  that  nothing  in  the  Act  contained  shall  extend  to  enable 
the  said  Court  to  judge,  determine,  or  decide  on  (inter  alia),  any  debt  for 
any  sum  being  the  balance  of  an  account  originally  exceeding  5/. 

Section  74  enacts,  that  if  any  action  or  suit  for  any  amount  recoverable  in 
the  said  Court  of  Requests,  shall  be  sued  or  prosecuted  in  any  of  his  Majesty's 
Courts  at  Westminster,  or  elsewhere  out  of  the  said  Court  of  Requests,  and 
it  shall  appear  to  the  judge  or  judges  of  the  Court  in  which  such  action  or 
suit  shall  be  tried,  that  at  the  time  of  commencing  such  action  or  suit  tbe 
defendant  was  within  the  jurisdiction  of  the  said  Court  of  Requests,  and  was 
liable  to  be  warned  and  summoned  before  the  said  Court  for  such  debt  or 
demand,  then  and  in  such  case  the  said  judge  or  judges  shall  not  allow  the 
plaintiff  any  costs  of  suit,  but  shall  award  that  the  plaintiff  shall  pay  such 
costs  to  the  defendant  as  he  shall  justly  prove  that  he  hath  incurred  in  the 
defence  of  such  action  or  suit. 

The  following  appeared  from  the  affidavits  to  be  the  state  of  accounts 
between  the  parties : 


Dr. 
Aug.  1832, 
Nov.  1832, 
May,  1833, 
April,  1834, 
Oct.  J  835, 
Dec.  1835, 
Feb.     1836, 


£    s.d. 


ton  of  coals  1 

1 


1 

I  ton  ditto 
i  ton  ditto 
i  ton  ditto 
^  ton  ditto 
^  ton  ditto 
1     ton  ditto 


6  0 
8  0 
0  12  0 
12  6 
10  0 

0  16  0 

1  12  0 


0 

1 


July,   1836,     ^  ton  ditto      0  15  6 


8  12  0 


Cr. 
June,  1833, 
April,   1834, 


May, 
Feb. 


1835, 
1836, 


By  cash 
Ditto 
Ditto 
Ditto 
Ditto 


Balance 


£  s.  d. 


1  0 
0  18 
0  12 

0  10 

1  14 


4  14 

3  17 

6 
6 

8  12 

0 

Moody  shewed  cause. — This  is  an  action  for  the  balance  of  an  account 
originally  exceeding  5/.     The  cases  on  the  Court  of  Requests'  Acts,  may  ilK 
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diTide J  info  two  classes :  one,  where  the  right  to  costs  depends  upon  the 
amount  recovered  by  verdict,  the  other,  where  the  jurisdictFon  of  the  inferior 
Court  depends  upon  the  nature  of  the  demand.  This  case  falls  within  the 
tatter  class.  The  cases  in  which  it  has  been  held  that  a  debt  reduced  by  part 
payment  was  within  the  provisions  of  the  Act,  will  be  found  to  belong  to  the 
former  class,  Clirke  v.  Askew  (a).  But  in  a  case  like  the  present,  part  pay<^ 
merits  do  not  bring  the  debt  within  the  exception  of  the  Statute.  In  Fountain 
V.  Young  {h\  which  arose  on  the  Sonthwark  Court  of  Requests'  Act,  (45  Geo. 
3,  c.  87),  the  exception  in  the  Statute  was,  of  ''any  debt  for  any  sura  beinv 
(be  balance  of  an  account  on  demand  originally  exceeding  5/.,''  and  it  was 
held  that  a  debt  originally  exceeding  5/.  but  reduced  beluw  that  amount  by 
a  part  payment,  was  within  the  exception.  In  Abley  v.  Lill  (c),  where  the 
exception  was  of  debts  *'  for  any  sum  being  the  balance  of  an  account  or 
demand  originally  exceeding  5/1,"'  the  G>urt  held  that  an  action  to  recover 
8/.  6«.  remaining  due  on  a  bill  of  exchange  for  8/.  6«.  with  interest,  was 
within  the  exception.  This  very  point  arose  in  Moreau  v.  Hicki  (d),  but  the 
Court  there  gave  no  express  judgment  upon  it.  The  omission  of  the  words 
'*on  demand''  in  the  present  Act,  shews  the  intention  of  the  legislature  to 
exclude  cases  such  as  this  from  the  jurisdiction  of  the  Court.  Suppose  the 
plaintiff  had  claimed  in  his  particulars  the  whole  amount,  without  giving 
credit  for  the  sums  paid,  can  it  be  said  that  the  Court  of  Requests  would 
have  had  jurisdiction.  The  plaintiflf  must  prove  his  whole  account  in  order 
to  make  out  the  balance  due.  It  will  be  productive  of  much  inconvenience  if 
such  a  case  as  this  be  held  to  be  within  the  Act,  as  the  commis$ioners«will  be' 
unable  to  tell  whether  or  not  they  have  jurisdiction,  until  the  case  has  been 
investigated. 

WeMy,  contra, — The  last  objection  will  apply  equally  to  the  other  class 
of  cases  where  the  jurisdiction  i^  measured  by  the  amount  of  the  verdict. 
Here  it  appears,  from  the  plaintiff's  own  statement,  that  at  no  time  was  there 
a  sum  of  Si.  due  from  the  defendant ;  that  distinguishes  this  case  from 
Fountain  v.  YoUng  and  Abley  v.  Lill,  The  argument  on  the  other  side  must 
go  to  this  extent,  that  even  if  every  article  except  the  last  were  paid  for  im- 
mediately aftier  the  purchase,  yet  the  plaintiff  might  treat  the  price  of  (he  lart 
item  as  a  balance  of  account,  and  sue  for  it  in  the  superior  Court.  Cases  of 
this  kind,  where  the  account  runs  on,  and  part  payments  are  made  from  timb 
to  time,  are  precisely  those  where  the  Court  of  Requests  would  be  ibund 
most  useful ;  and  no  more  difficulty  can  arise  in  the  investigation  of  them, 
than  of  a  single  disputed  item. 

Parks,  B. — As  the  question  is  of  importance  as  regards  the  construction 
to  be  put  on  this  and  other  similar  Acts,  the  Court  will  take  time  to  consider, 
lA  order  thai  the  point  may  be  settled^ 

Cur.  ado,  vult. 

In  the  present  Term,  judgment  was  delivered  by 

Parke,  B. — In  this  cdse  an  application  was  made  to  enter  a  suggestion  to 
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deprive  the  plaintiff  of  costs,  on  the  ground  that  the  defendant  resided  within 
the  limits  of  the  jurisdiction  of  the  Ck)urt  for  the  recovery  of  small  debts  at 
Blackheaih,  and  that  the  debt  was  recoverable  in  that  Court  The  case 
turned  upon  the  question,  whether  the  debt  was  so  recoverable.  (His  lord- 
ship read  the  2l8t  and  22d  sections  of  the  Act).  The  question  is,  whether 
this  action  was  brought  for  the  balance  of  an  account  originaUy  exeetd- 
ing  5/.  We  think  it  was  not.  The  plaintiffs  sought  to  recover  a  balance 
of  3/.  17t.  6€^.  due  for  coals,  supplied  at  eight  diflerent  times  between 
August,  1832,  and  /ufy,  1836,  in  small  quantities,  on  account  of  wbich,  pay- 
ments were  from  time  to  time  made,  so  that  at  no  one  time  was  so  much  as 
6/.  due  from  the  defendant  to  the  plaintiffs.  We  are  of  opinion  that  the 
Court  of  Requests  had  jurisdiction  to  decide  upon  this  debt.  The  meenittg 
of  the  term  **  originally,^'  in  the  clause  in  question,  is  somewhat  obs^cure,  and 
has  not  been  judicially  decided ;  but  we  think  it  is  to  be  understood  to  apply 
to  a  case  where  credit  was  given  at  one  time  for  an  amount  exceeding  &L 
either  in  one  or  different  sums,  although  afterwards  the  credit  might  have 
been  reduced  under  that  sum  by  part  payments,  before  the  coinmencement 
of  the  suit  in  the  superior  Court ;  and  that  the  Act  of  Parliannent  did  not 
intend  to  deprive  the  Court  of  jurisdiction,  whenever  the  plaintiff  should 
claim,  on  the  credit  side  of  his  account  against  the  defendant,  items  altogether 
exceeding  5/.,  and  would,  in  the  usual  conduct  of  a  cause,  prove  to  that 
amount  originally  in  the  first  instance^  before  the  defendant  would  go  into 
his  case  of  payment.  The  latter  construction  might  be  more  convenient  to 
the  commissioners,  as  they  would  have  no  difficulty  in  ascertaining  whether 
they  had  jurisdiction  or  not;  but  it  would  greatly  narrow  the  utility  of  the 
Court,  and  disable  creditors  upon  running  accounts,  for  very  small  sumsi 
from  recovering  a  trifling  balance.  The  former  construction  extends  the 
jurisdiction  of  the  commissioners,  and  gives  them  full  power  to  decide  in  all 
eases,  except  where  the  transactions  have  been  on  so  large  a  scale,  as  thai 
credit  is  given  at  one  time  for  an  amount  above  5/. 

It  is  true  that  the  commissioners  are,  by  this  construction,  placed  in  asitniH 
tion  of  some  difficulty ;  fur  in  taking  the  account,  they  will  have,  if  they  wish 
to  be  quite  secure,  not  merely  to  ascertain  the  amount  of  the  debts  and 
credits,  but  the  state  of  the  account  at  diflerent  times ;  and  if  they  sboaki 
find  that  51,  was  ever  due  at  one  time,  they  cannot  proceed,  and  the  suit 
must  be  dismissed.     Prubably  the  practical  inconvenience  will  be  trifling. 

For  these  reasons,  we  think  the  rule  must  be  made  absolute. 

Rule  absolute. 


Aprils. 


M'KiNNELL  V,  Robinson. 


Money  lent  to 
enable  another 
to  pUv  at  an 
illegal  same, 
cannot  be 
recovered  back. 


ASSUMPSIT  on  a  promissory  note.    Second  count,  money  lent ;  Tftird 
count,  account  stated.  Plea:  As  to  the  said  second  and  last  counts  of  the 
said  declaration,  the  defendant  says,  that  the  said  sum  of  80/.,  in  the  said  se- 
cond count  mentioned,  was  borrowed  by  the  defendant,  as  the  plaintiffthen  wdl 
knew,  and  was  knowingly  lent  by  the  plaintiff  to  the  defendant  in  a  oertun 
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eoroinon  gambling  room,  in  and  parcel  of  a  certain  messiiage  and  premises 
for  the  purpose  of  the  defendant's  illegally  playing  and  gaming  therewith,  at 
and  in  the  said  gamUing  room,-  at  a  certain  illegal  game,  to  wit,  the  game  of 
haiardf  contrary  to  the  Statute  in  such  case  made  and  provided,  and  that  the 
seid  account,  in  the  said  last  count  mentioned,  was  had  and  stated  of  and 
coooeniing  the  said  sum  of  30/.,  in  the  said  second  count  mentioned,  also 
borrowed  and  lent  as  aforesaid,  and  fur  and  in  respect  of  no  other  debts  or 
iDooies  whatever.     Ferificalion. 

Demurrer,  Assigning  for  cause  that  the  several  matters  in  the  said  last 
plea  pleaded  and  set  forth,  afforded  no  answer  to  the  said  second  and  last 
counts,  inasmuch  as  money  lent  for  the  purpose  of  gaming  with,  as  in  the 
6aid  Isst  plea  mentioned,  and  money  found  to  be  due  on  an  account  stated 
respecting  money  so  lent  was  recoverable  by  action  at  law. 

Crampton  in  support  of  the  demilrrer. — It  has  been  decided  that  money 
bortowed  for  the  purpose  of  gambling  may  be  recovered  by  action,  Barjeati 
V.  WabnsUy  (a). — [Lord  Abinger,  C  B — Is  it  not  illegal  to  lend  money  to 
enable  a  party  to  violate  the  law  ?]— In  Aleinhrook  v.  Hall  (5),  it  was  held 
that  money  paid  by  the  plaintiff  for  the  defendant  who  had  lost  it  at  a  horse 
race,  was  recoverable  by  the  former.  In  Wettenhall  v.  Wood  (c),  which  was  an 
action  for  money  lent  to  the  defendant  to  enable  him  to  play  at  a  common 
gambling  house.  Lord  Keny&n  held,  that  the  money  was  recoverable,  "  for 
that  the  Statute  of  9  Ann^  c  14,  only  avoided  securiiiet  for  money  lent  to 
play  with,  and  did  not  extend  to  mere  loans  without  any  security  taken.**'  In 
RMntmi  v.  Bland  (cQ,  Lord  Mansfield  held,  that  money  lent  by  the  plain- 
tiff to  Sir  John  Bland  at  the  time  and  place  of  play,  was  recoverable.  The 
case  of  Young  y.  Moore  (e),  where  the  defendant  was  discharged  on  enter-^ 
iog  a  common  appearance,  does  not  apply  to  the  present  case,  because  there 
he  had  been  arrested  for  money  won  at  play,  here  the  action  is  brought  for 
money  lent.  Nor  is  this  case  within  the  Stat.  16  Car,  2,  c.  7yas  no  mention 
is  there  made  of  money  lent. 

Wtghlmant  eontrd. — The  plaintiff  cannot  recover,  since  he  shews  that  the 
money  was  lent  to  further  an  illegal  transaction.  In  all  the  cases  that  have 
been  cited,  this  circumstance  was  not  brought  to  the  notice  of  the  Court.  In 
Robinson  v.  Bland,  where  the  money  was  lent  to  the  defendant's  intestate, 
Lord  Manefield  says  "  Here  the  money  was  fairly  lent  without  any  impu- 
tation whatever."  In  fact  it  was  lent  at  Paris  where  the  game  in  question 
was  not  illegal.  The  game  of  hazard  is  absolutely  illegal  as  it  is  played  with 
dice,  and  therefore  falls  within  the  Stat.  ]^Geo,  2,c.  19,  s.  9.—{Alderson,  B. 
— The  third  section  of  12  Geo.  2,  c.  28,  imposes  a  penalty  of  50/.  on  all  who 
pby  at  hazard. — [Parke,  B. — This  money  has  been  lent  to  enable  a  man  to  do 
an  illegal  act. — Lord  Abinger,  C.  B. — The  case  of  Cannon  v.  Bryce  (/),  is 
in  point.] — ^In  Faikney  v.  Reymnoe  (g),  Lord  Mansfield  says,  **  if  money  be 
lent  in  order  to  pay  a  play  debt,  {supposing  the  lender  not  to  have  been  pre^ 
sent  at  the  time  and  place  of  play),  or  in  order  to  pay  off  an  usurious  con- 
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tract,  or  even  to  lend  out  upon  usury ;  and  a  bond  be  given  for  securing  the 
payment  of  the  money  so  lent,  such  a  bond  will  not  be  void.  The  obligor 
will  be  bound  to  pay  it."  An  action  will  not  lie  when  a  party  has  no  means 
of  succeeding  but  by  shewing  an  illegal  transaction  to  which  he  is  a  party. 
After  citing  Faughan  v.  Whitcomb  (A),  Clayton  v.  Dilly  (i),  and  Hastelow 
y.  Jackson  {j  ),  Wightman  was  stopped  by  the  Court,  who  called  upoa 
Crompton  to  distinguish  between  Cannan  v.  Brgcty  and  the  present  case. 

Crompton  in  reply. — The  Statutes  on  gaming  may  be  divided  into  two 
classes,  the  first  class  prohibits  excessive  and  deceitful  gaming,  without  mak- 
ing gaming  itself  illegal.  The  second  class  refers  to  gaming  at  public  tables. 
This  last  class  of  Statutes  may  be  termed  Lottery  Acts.  The  plea  does  not 
shew  that  the  game  of  hazard  was  played  at  a  common  table.  Two  persons 
may  sit  down  together  privately  and  play  at  hazard  in  a  common  gambling 
house,  provided  they  do  not  play  at  a  public  table — [Lord  Abinger,  C.  B.— 
The  Acts  permit  gambling  within  the  royal  palaces^  that  shews  that  their 
provisio^is  extend  to  all  other  houses. — Alderson,  B. — The  9lb  section  of 
13  Geo,  2y  c.  19,  allows  backgammon  to  be  played,  how  then  can  these  Acts 
be  termed  Lottery  Acts  ?  You  do  not  play  at  backgammon  by  way  of 
lottery.} — The  plea  does  not  shew  such  a  mode  of  playing  as  brings  the 
parties  within  the  provisions  of  the  Acts. —  [Alderson,  B. — In  Cannan  v. 
Bryee,  Abbott,  C.  J.,  distinguishes  between  the  payment  of  money  on  stock- 
jobbing transactions,  and  on  losses  at  play.  He  states  the  former  to  be  made 
illegal  by  the  Statute,  but  observes,  that  9  Ann^  c.  14,  contains  no  prohibitkm 
against  the  payment  of  money  lost  at  play.] — ^The  case  of  Pellecai  v.  AngtU, 
(A),  shews  that  a  party  who  is  concerned  in  illegal  transactions,,  may  yet  reco- 
ver in  respect  of  them.  It  is  not  enough  to  state  that  the  game  of  hazard  is 
illegal,  the  plea  ought  to  shew  that  it  was  played  at  a  public  gaming  table. 
This  is  evident  from  the  judgment  of  the  Court  in  Colbotne  v.  Slockdale  (i). 

Cur.  ado^tulL 

Lord  Abinger  now  delivered  the  judgment  of  the  Court. — After  stating 
the  pleadings,  his  lordship  proceeded : — As  the  plea  states  that  the  money  for 
which  the  ac'ion  is  brought,  was  lent  for  the  purpose  of  illegally  playing  and 
gaming  therewith,  at  the  illegal  game  of"  hazard,"  this  money  cannot  be  re- 
covered back,  on  the  principle,  not  for  the  first  time  laid  down,  but  fully 
settled  in  the  case  of  Cannan  v.  Bryce,  This  principle  is,  that  the  repay- 
ment of  money,  lent  for  the  express  purpose  of  accomplishing  an  illegal 
object,  cannot  be  enforced  ;  and  there  is  no  doubt,  that  it  is  illegal  for  any 
person  to  play  at  hazard,  by  the  12  Ge6.  2,  c.  28,  ss.  2  &  3,  and  18  Geo,  2, 
c.  34,  s.  2,  which  imposes  a  penalty  of  60/.  on  all  and  every  person  who  shall 
play  at  that  game.  But  it  is  contended,  that  the  authorities  are  so  strong  in 
favour  of  the  maintenance  of  the  action,  that  we  ought  not  to  decide  against 
them.  Those  relied  upon  by  the  plaintiff  are  the  cases  of  Barjeau  v.  Walmi' 
ley,  Robinson  v.  Blonde  and  Wettenhall  v.  Wood.     The  first  of  these  cases 
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was  decided  upon  the  9  Anne,  c.  14,  only.    The  action  was  not  for  money 
lent  for  the  purpose  of  playing  at  a  game  expressly  prohibited  by  the  Statute, 
12  Geo,  2,  or  any  other  Act;  but  for  money  lent,  exceeding  10/,  for  the  pur- 
pose of  playing  with  it;  and  the  propriety  of  the  decision  upon  the  construc- 
tion of  the  Statute  of  Anne  itself,  may  well  be  questioned,  as  there  is  much 
weight  in  the  observations  made  in  the  subsequent  case  of  Young  v.  Moore; 
that,  as  the  Statute  has  made  all  securities  for  money  won  at  play  Toid,  d 
fortiori,  all  parol  contracts  of  that  sort  are  void.     In  Robinson  y,  Biand  also» 
the  money  was  not  lent  to  play  with  at  an  illegal  game ;  and  in  WeltenhaU 
y,Wood,  Lord  Kenyon,  at  Nisi  Prius,  held,  that  money  lent  to  play  with  at  a 
common  gambling-house,  could  be  recovered  back,  his  Lordship  adverting 
only  to  the  Statute  of  9  Anne,  c,  14,  and  not  having  in  view  the  provisions  of 
12  &  18  Geo,  2,  by  which  all  play  at  certain  games  is  prohibited,  and  they 
who  play  rendered  liable  to  penalties. 

The  case  of  Aleinbrook  v.  Hall  was  also  cited  for  the  plaintiff.  It  was  an 
action  for  a  sum  not  exceeding  10/.,  paid  by  the  plaintiff  for  the  defendant,  for 
a  lost  wager  at  a  horse  race,  and  is  like  the  case  of  Barjeau  v.  Walmeletf  ;  it 
was  held  that  it  was  recoverable  back,  notwithstanding  the  Statute  of  9  Anne. 
It  may  be  doubted,  since  the  case  of  Cannon  v.  Bryce,  whether  ihis  case 
would  now  be  supported :  at  any  rate,  the  present  differs  from  it,  as  all  play 
whatever,  at  the  game  of  hazard,  is  prohibited. 

We,  therefore,  think  that,  notwithstanding  these  authorities,  the  money  lent 
cannot  be  recovered,  for  it  is  lent  for  the  express  purpose  of  a  violation  of  the 
law,  and  enabling  the  borrower  to  do  a  prohibited  act ;  and  the  principle  is 
now  distinctly  laid  down  in  the  case  above  cited,  and  may  be  considered  as 
finally  settled,  that  money  so  lent,  cannot  be  recovered. 

Judgment  for  the  defendant 
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HUCKMAN  V.    FeRNIE. 


ASSUMPSIT  on  a  policy  of  insurance  for  800/.,  effected  by  the  plaintiff  An  improper 

on  the  life  of  his  wife,  Eliieabeth  Huckman,  with  the  defendant,  the  j™dgf,  a«*to  the 

manager  of  a   British  Commercial  Insurance.  Company.    The  declaration   right  of  a  party 

stated,  that  the  plaintiff  had  declared  in  the  policy,  amongst  other  things,  that  ince*?i?n«vi, 

Eiisabeth  Huckman  was  not  afllicted  with  any  disorder  tending  to  shorten  ^®„* JJ^rial**  ^°' 

The  plaintiff  had  stated,  in  answer  to  certain  printed  questions,  that  his  wife  (the  life  insured) 

had  not  been  afflicted  with  certain  disorders.     His  wife  attended  at  the  insurance  o£Sce,  ana 

made  the  same  statement.    On  the  issue,  that  the  wife  had  been  afflicted  with  certain  disorders, 

and  that  the  fact  was  known  to  the  plaintiff:  the  jury  negatived  the  plaintiff's  knowledge. 

flirU,  that  the  knowledge  of  the  wife  that  her  statements  were  false,  could  not  be  considered  as 

the  knowledge  of  the  plaintiff:  that  she  was  not  his  general  a  sent,  but  only  his  agent  for  the 

purpose  of  answering  such  questions  as  the  insurance  office  mignt  propoi^e. 

SembU,  that  the  general  agency  of  the  wife,  supposing  it  to  be  a  good  defence,  ought  to  have 
been  snecially  pleaded. 

A.  l).,  pre\'iously  to  1832,  had  attendpd  Mrs.  H.  during  a  serious  illness ;  in  1832  she  married 
the  plaintiff,  and  he  then  ceased  to  attend  her.  At  the  time  of  the  making  of  the  policy,  E,  E.  D. 
was  the  medical  adviser  of  her  husband,  the  plaintiff,  but  had  attended  her  only  once  or  twice, 
for  a  slight  indisposition.  On  the  is^ne,  that  £,  E,  D.  wa«  not  her  "  usual  medical  attendant," 
the  judge  directed  the  jury  to  consider  whether  N.  D.  or  E.  E,  D.  was  her  usual  medical  attend- 
ant:—^»U^  that  the  judge  should  have  required  the  jury  to  say  further,  whether  E.  E,  D. 
could  be  considered  her  usual  medical  attendant  at  all ;  and  <m  the  ground  of  his  omission  so 
to  direct  the  jury  to  do  so,  the  Court  granted  a  new  trial. 
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life,  and  that  she  had  coDtinued  (o  lead  a  temperate  life ;  and  furtheri  thai  tb» 
policy  contained  a  proviso,  that  if  any  thing  stated  by  the  plaintiff,  either  in 
the  declaration  or  attestation  thereinbefore  mentioned  to  have  been  made  by 
him,  should  not  be  true,  the  said  policy  should  be  null  and  void.  The  deda- 
ution  then  averred,  that  the  said  declaration  or  attestation  in  the  said  policy 
jientioned,  and  so  by  the  plaintiff  made  as  aforesaid,  was  in  all  respects  true; 
that  Elizabeth  Huckman  died,  and  that  the  defendant  refused  to  pay  the 
plaintiff  the  sura  of  300/. 

PUa9 : — Fir8l,  that  the  declaration  or  attestation  in  the  said  policy  was 
not  true,  as  Elizabeth  Huckman  was  afflicted  with  a  disorder  tending  to 
shorten  life. 

Second,  That  the  declaration  or  attestation  was  not  true,  as  J?.  ^.  had  not 
led,  and  had  not  continued  to  lead,  a  temperate  life. 

Third,  That  before  the  making  of  the  said  policy,  the  said  E.  H,  deceased, 
had  been  and  was  afflicted  with  certain  disorders,  to  wit,  delirium  tremens, 
and  erysipelatous  inflammation  of  the  legs,  and  her  legs  had  been  and  were 
ulcerated ;  and  she  had  been  and  was,  on  various  occasions,  and  from  time  to 
time,  as  well  long  before  as  also  shortly  before  the  making  of  the  said  policy, 
seriously  ill,  which  the  plaintiff,  before  and  at  the  time  of  the  making  of  the 
said  policy,  well  knew,  and  which  were  &cts  material  and  necessary  to  be 
known  to  the  said  company  before  the  making  of  the  said  policy;  that  the 
said  plaintiff,  before  and  at  the  time  of  the  making  of  the  said  policy,  wholly 
neglected  and  omitted  to  apprise  and  inform  the  said  company  of  the  said  last 
mentioned  several  facts,  and  the  same  were  not,  nor  was  either  of  them  at  any 
time  before  the  making  of  the  said  policy  of  insurance,  in  any  manner  com- 
municated to  the  said  company ;  but  the  said  company  were,  at  the  time  of 
the  making  of  the  said  policy,  wholly  ignorant  of  the  same,  and  by  reason  of 
the  said  premises  and  of  the  non-communication  of  the  said  last-mentkmed 
facts  by  the  plaintiff  to  the  said  company  as  aforesaid,  the  said  policy  was 
wholly  null  and  void.     Verification, 

Fourth,  That  before  and  at  the  time  of  making  the  policy,  E.  H,  was  ad- 
dicted to  spirituous  liquors,  which  had  a  tendency  to  shorten  her  life,  and  that 
that  fact  was  not  communicated  to  the  company. 

Fifth,  Fraud  and  covin  of  the  plaintiff. 

Sixth,  That  before  the  making  of  the  said  policy,  the  said  company 
delivered  to  the  plaintiff  a  certain  instrument  in  writing,  containing  and 
requiring  divers  questions  to  be  answered,  and  matters  to  be  stated  in 
writing  by  the  plaintiff,  and  to  be  then  signed  by  plaintiffs,  and  returned 
to  said  company ;  one  of  such  questions  and  matters  being — who  was  the 
usual  medical  attendant  of  the  said  E,  HA  and  the  said  company  then 
declined  to  make  the  said  policy  until  such  questions  were  answered  and 
stated  by  the  plaintiff;  the  said  document  being  material  in  reference  to  the 
state  of  health  of  the  said  E,  H,  whereof  plaintiff  then  had  notice;  and 
that  thereupon  the  said  plaintiff,  in  answer  to  the  said  questions  in  reference  to 
the  name  of  the  usual  medical  attendant  of  the  said  E.  H.,  answered  and  stated 
in  writing  in  the  said  document,  that  Mr.  E,  E,  Day,  surgeon,  Bristol,  was 
the  usual  medical  attendant  of  the  said  E,  H, ;  and  that  the  plaintiff  then 
signed  the  last-mentioned  document,  and  returned  the  same  to  the  said  com- 
pany, and  thereby  then  declared  and  agreed  that  his,  the  said  plaintiff ^s,  de- 
darations  and  answers  should  be  the  basis  of  the  contract  for  the  said  iosur- 
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■nee ;  and  that  he  had  not  omitted  nor  concealed  any  matter  material  to  be      J^f^!f^' 

known  to  the  assurers ;  that  the  said  company,  confiding  in  the  tmth  of  the 

laid  answer  and  matters  so  stated  by  the  plaintiff,  and  beliering  the  same  to 

be  true,  the  same  being  material,  then  made  the  said  policy ;  whereas  in  tmth 

and  in  fact  the  said  E.  E,  Day  was  not  the  usual  medical  attendant  of  the 

said  E,  H.J  as  stated  in  the  said  document  by  the  plaintiff  as  aforesaid,  but  a 

certain  other  person,  then  living,  had  been  and  was  her  usual  medical  attend* 

ant,  wherefore  the  said  policy  was  void  in  law.     Verification, 

Replication  to  the  third  and  sixth  pleas,  de  injuria;  issue  joined  on  the 
first  and  second  ;  traverse  to  the  fourth  and  fifth  pleas. 

At  the  trial,  before  Tindat,  C.  J.,  at  the  summer  Assizes  at  Bristol,  1837, 
the  following  facts  were  in  evidence : — The  plaintiff  was  a  butcher,  residing  at 
Bristol;  the  defendant  was  the  managing  director  of  the  British  Commercial 
Insurance  Company.  The  party,  whose  life  had  been  insured,  was  Mrs. 
EUzabeth  Huckman,  the  wife  of  the  plaintiff.  In  August,  1832,  the  plaintiff 
and  Mrs.  Huckman  first  became  acquainted ;  in  December  of  the  same  year 
they  were  married.  On  the  15th  October,  1833,  the  plaintiff  made  a  pro- 
posal to  the  office  of  the  defendant  for  an  insurance  on  the  life  of  Mrs.  Hueh' 
man,  A  printed  particular  was  thereupon  given  to  the  plaintiff,  containing 
nineteen  questions,  to  which  certain  answers  were  to  be  given.  The  parti- 
cular was  in  the  following  form,  and  Was  filled  up  as  under. 

British  Commercial  Life  Insurance  Company,  London, 

Particulars  and  Declaration  required  on  a  proposal  fur  Life  Assurance. 

^    Questions.  Answers. 

10. — ^Whether  she  has  ever  been  se*        Never, 
riously  ill ;  if  so^  when ;  and 
what  medical  gentleman  at- 
tended her  ? 
15.— Name  of  her  usual  medical  at-        Mr.  K  E,  Day,  surgeon,  Bristol, 
tendant 
This  proposal  is  to  be  signed  by         I  do  hereby  declare,  that  the  above 
the  person  whose  life  is  to  be  assured ;     particulars  and  statements  are  true ; 
and  where  one  person  insures  the  life    and  I  agree  that  this  declaration  shall 
of  another,  it  must  be  signed  by  both    be  the  basis  for  the  contract  for  the 
parties.  insure  nee  of  the  life  o^ Elizabeth  Huck^ 

man  ;  and  that  I  have  not  omitted  or 
concealed  any  fact  known  to  the  as- 
surers. As  witness  my  hand,  this 
fifteenth  day  of  October,  1833. 

Witness,  James  Huckman. 

7:  P.  Hinton,  The  mark  ^  of 

Agent  for  Bristol,  Elisabeth  Huckman^ 

Mrs.  Huckman  accompanied  her  husband  to  the  oflice,  and  was  afterwards- 
twice  examined  by  the  surgeon  and  by  the  agent  of  the  insurance  office. 

It  also  appeared  in  evidence,  that  Mrs.  ^«c^an,  in  1830,  previously  to  her 
marriage,  bad  been  afflicted  with  delirium  tremens,  and  erysipelatous  inflammar 
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tioaof  her  legs,  and  that  she  had  beeo  dangerously  ill.  She  had  been  pro- 
fessionally attended  by  Mr.  Duck  during  her  illness,  and  up  fto  her  marriage 
with  the  plaintiff,  in  1832. 

In  I  S3 1,  and  also  in  1832,  Mrs.  Huckman,  before  her  marriage  with  the 
plaintiff,  made  proposals  to  two  offices  to  effect  insurances  on  her  life.  On 
one  of  these  occasions,  Mr.  Duck  was  referred  to  as  her  medical  attendant ; 
and  the  result  was,  that  the  proposals  were  declined  by  the  two  offices,  Mr. 
E.  E,  Dcof^  the  person  mentioned  by  Mrs.  Huchnan  as  her  usual  medicsl 
attendant,  had  been  the  professional  adviser  of  her  husband's  family  for  a 
period  of  fifteen  years.  In  answer  to  a  printed  question  by  the  company, 
whether  he  had  attended  her  professionally,  he  said,  "  never ;"  and  to  another 
question,  whether,  at  the  time  of  the  policy,  he  was  her  professional  adviser, 
he  said,  '^  yes."  At  the  trial,  he  stated  that  he  had  only  attended  her  once 
or  twice,  accidentally,  for  a  slight  cold. 

The  defendant  contended,  that  the  burthen  of  proving  the  issues  affirma- 
tively lay  upon  him,  and  that  he  was  therefore  entitled  to  b^n.  Tmdaly  C.  J., 
was  of  opinion,  that  the  plaintiff  was  bound  to  prove  the  second  issue,  and 
that  he  was  therefore  entitled  to  begin.  It  was  also  contended  by  the  defend- 
ant, that  Mrs.  Huckman  was  the  agent  of  her  husband;  that  her  knowledge 
was  his  knowledge ;  and  that  as  she  must  have  been  aware  that  she  had  been 
seriously  ill,  and  had  concealed  that  circumstance,  the  plaintiff  must  be  taken 
to  have  known  it  also,  and  to  have  concealed  it.  The  Chief  Justice  directed 
the  jury  to  consider,  whether  the  plaintiff  knew,  in  October,  1833,  that  his  wife 
had  been  afflicted  with  delirium  tremens  and  erysipelatous  inflammation,  as 
his  knowledge  was  essential  to  constitute  a  concealment ;  that  fraud  was  not 
to  be  surmised ;  nor  was  it  to  be  surmised  that  Mrs.  Huckman  had  commu- 
nicated to  her  husband  the  refusal  of  another  office  to  effect  an  insurance  on 
her  life.  With  regard  to  the  question  upon  the  6th  issue,  as  to  who  was  to 
be  considered  the  usual  medical  attendant  of  Mrs.  Huckman^  his  liordship 
told  the  jury  that  it  was  for  them  to  say,  whether  Duck  or  Day  was  the 
"  usual  medical  attendant."  The  jury  found  a  general  verdict  for  the  plain- 
tiff; damages,  300/.  They  also  found  specially,  that  the  plaintiff  did  not 
know  of  the  illness  of  Mrs.  Huckman  previously  to  her  marriage. 

Crowder,  in  Hilary  Term,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted,  on  three  grounds : — First, 
that  the  defendant  was  entitled  to  begin ;  Secondly,  that  the  judge  mis- 
directed the  jury  with  regard  to  the  plaintiff's  knowledge  of  his  wife*s  illness; 
and.  Thirdly,  that  the  judge  misdirected  the  jury  on  the  question  of  who  was 
the  *'  usual  medical  attendant." 

Bompas,  Serjt.  shewed  cause.  This  policy  is  a  conditional  agreement,  and 
the  plaintiff  could  not  succeed,  unless  he  shewed  affirmatively  that  Mrs.  ^ti«^- 
man  had  led  a  temperate  life ;  he  was  bound  to  begin,  and  to  prove  this  under  the 
second  issue.  The  right  of  beginning,  is  a  point  to  be  determined  by  the  judge 
at  Niei  Prius;  and  this  Court  will  not  grant  a  new  trial,  on  the  ground  that  he 
has  decided  erroneously,  BurreU  v.  Nicholson  {a). — [Alderson,  B. — That  is 
rather  a  large  proposition.    Suppose  a  judge  made  a  practice  of  directing  that 
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-Ibe  defendant  was  entitled  to  begin,  would  you  contend  that  he  might  do  so 
without  controul,  provided  he  was  guilty  of  no  misdirection  ?  In  many  cases, 
as,  for  instance,  in  iibel,  the  party  who  begins  has  a  great  advantage.— 
Lord  Alnnger^  C.  B. — You  can  hardly  maintain,  that  a  judge  has  a  right  to 
overset  the  uniform  practice,  because  he  is  entitled  to  regulate  it. — Alder- 
gf^^  B. — ^There  is  a  case  in  the  Common  Pleas,  parallel  to  the  present  (b), 
where  that  Court  inquired  into  the  propriety  of  an  amendment  ordered  by 
Lord  TenierdenJ] — With  regard  to  the  third  issue,  the  direction  of  the  Chief 
Justice  was  right;  for  the  wife  was  not  the  agent  of  the  plaintiff  for  the  pur- 
pose of  binding  him  by  her  statement.  The  only  issue  raised  on  the  third 
plea  is,  whether  the  plaintiff  had  any  knowledge  of  the  illness  of  Mrs.  Huck- 
mm,  and  whether  he  concealed  that  fact.  That  knowledge  must  be  actual 
personal  knowledge.  The  question  might  be  different  if  an  issue  had  been 
taken  on  the  point,  whether  Mrs.  Huckman  was  aware  that  she  had  been  afflicted 
with  the  diseases  mentioned  in  the  declaration,  Swete  v.  Fairlie  (c).  The 
cases  of  Everett  v.  Deahorough  {d),  Maynard  v.  Rhodes  (e),  and  others  of  that 
dass,  do  not  apply  here,  as  they  were  decided  before  the  new  rules,  when 
every  defence  was  admissible  without  being  pleaded.  With  regard  to  the 
sixth  issue,  the  jury  were  properly  directed  to  consider  whether  Mr.  Duck  or 
Mr.  Day  was  the  **  usual  medical  attendant "  of  Mrs.  Huckman. 

Crowdersaid  Sarstow,  contrd. — Mrs.  Huckman  was  the  agent  of  the  plain- 
tid)  and  capable  of  binding  him  by  her  representations ;  and  as  she  must 
have  known  that  she  had  been  ill,  and  as  she  concealed  that  fact  from  the  de- 
fendant, the  plaintiff  must  also  he  held  to  have  known  it,  and  to  have  been 
guilty  of  concealing  it. — [Lord  Alnnger,  C.  B. — The  wife  was  not  sent  to 
cflcct  f  he  policy ;  if  she  had  been  sent,  her  knowledge  would  be  that  of  her 
husband ;  as  it  is,  she  is  only  his  agent  for  the  purpose  of  answering  ques- 
tiuns.]— A  policy  is  void,  when  it  is  effected  by  means  of  the  misreprescnta- 
tbn  of  the  insurer^s  agent,  Fitzherbert  v.  Mather  (/),  Gladstone  v.  King  (g), 
Duekettv.William9{h).—[Alder8on,  B.— In  Duckettv.WilUama,  the  truth  of 
the  statement  was  made  part  of  the  case.  Does  this  plea  enable  you  to  prove 
that  the  wife  was  the  agent  of  her  husband  ?] — In  pleading,  it  is  enough  to 
aver  generally,  that  a  party  knew  a  certain  fact ;  the  means  of  his  knowledge 
are  matter  of  evidence.  A  statement  that  a  person  had  notice,  is  proved  by 
evidence  of  a  notice  served  upon  his  agent. — [Alder son,  B. — ^You  have  pleaded 
the  knowledge  of  the  party;  that  means,  of  the  party  making  the  contract.]^ 
The  next  question  is,  whether  the  statement  of  Mrs.  Huckman,  that  Day  was 
her  **  usual  medical  attendant,^^  is  true  or  false ;  and  upon  that  point  the 
evidence  shews,  that  Duck,  and  not  Day,  was  to  be  considered  as  her  usual 
medical  attendant.  With  regard  to  the  right  to  begin,  the  question  to  be  con- 
sidered is,  upon  whom  does  the  substance  of  the  issue  rest,  Soward  v.  Le- 
gatt(t), — [Aldereon,  B.^The  question  is,  who  would  get  the  verdict,  if  no 
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eTidence  whatever  were  given.]— The  proviso  in  the  policy  throws  the  boitheii 
of  proof  upon  the  defendant — [Lord  Abinger,  C.B. — The  proviso  only  states 
an  inference  of  law ;  without  it,  the  policy  would  be  a  warranty ;  the  plaintiff 
must  aver,  and  prove  the  truth  of  his  declarations;  that  shews  that  the  nsoe 
lies  upon  him.] 

Lord  Abinger,  C.  B.— We  entertain  no  doubt  upon  the  first  question,  being 
of  opinion  that  the  plaintiff  was  entitled  to  begin.  But  I  should  say,  that  if  the 
judge^  at  the  trial,  forms  a  wrong  opinion  on  that  point,  this  Court  would  set 
the  matter  right.  Very  inconvenient  consequences  would  arise  from  the  vbla- 
tion  of  the  general  rule  respecting  the  right  to  begin.  We  will  take  time  to 
consider  the  other  two  points.     The  question  of  the  agency  is  very  hnportant. 

Cur.  adv.  vuU. 

Lord  Abinger,  C.  B.,  on  a  subsequent  day  {May  2),  delivered  judgment.— 
This  was  an  action  on  a  policy  of  insurance,  in  which  the  jury  found  a  verdict 
for  the  plaintiff  for  the  full  amount  claimed  under  the  policy.  A  rule  has 
been  obtained  ibr  a  new  trial,  and  there  are  two  points  for  our  coosideratioa 
The  third  plea  states,  that  the  plaintiff  concealed  certain  facts  which  were  ma- 
terial and  necessary  to  be  known  by  the  defendant.  The  evidence  was,  that 
the  wife  of  the  plaintiff  was  examined  by  the  company,  and  it  is  considered 
that  she  omitted  to  mention  certain  material  facts.  It  was  contended  by  the 
counsel  for  the  defendant,  that,  as  she  was  the  agent  of  her  husband,  her 
knowledge  must  be  considered  as  his  knowledge.  The  jury  found  that  the 
husband  was  not  aware  of  those  facts  which  his  wife  had  concealed.  If  the 
wife  had  been  the  general  agent  of  her  husband,  commissioned  by  him  to 
effect  the  policy,  and  had  knowingly  concealed  material  facta,  that  would  be 
fraud,  and  would  be  sufficient  to  vitiate  the  policy.  But  in  this  case  she  is 
not  the  agent  of  her  husband  for  the  purpose  of  effecting  the  poli<7 ;  she  is 
his  agent  only  for  the  purpose  of  answering  questions  put  to  her  by  the 
officers  of  the  insurance  company.  If  those  persons  had  put  any  questions 
tending  to  elicit  particular  facts,  it  might  be  necessary  to  consider  whether  she 
was  not  her  husband^s  agent  for  the  purpose  of  giving  answers  to  those  par- 
ticular questions.  But  no  such  questions  were  asked ;  and  we  therefore  think 
that  what  is  meant  by  the  plea  is,  that  the  plaintiff  had  personal  knowledge 
of  these  particular  facts,  and  that  he  concealed  them  from  the  company ;  and 
as  the  jury  have  found  that  he  had  no  such  knowledge,  we  do  not  see  any 
reason  for  disturbing  the  verdict  on  that  ground. 

The  next  point  is,  whether  Day  could  be  considered  the  usual  medkal 
attendant  of  Mrs.  Huckman  ;  and  this  point  is  not  embarrassed  with  the 
question  of  agency.  The  plaintiff  sends  his  wife  to  answer  certain  enquiries, 
and  the  case  is  therefore  the  same  as  if  the  answers  had  been  returned  by 
him.  Mrs.  Huckman  is  asked,  who  is  her  medical  attendant.  Suppose  that 
question  to  have  been  put  to  a  person  who  had  had  no  medical  attendant 
during  the  previous  year ;  if  the  answer  had  been,  "  I  have  had  none,"  the 
next  question  would  be,  "  Who  waM  your  medical  attendant  ?  "  the  object  of 
such  inquiry  being  to  extract  the  name  of  the  medical  person  who  is  best  able 
to  give  an  account  of  the  constitution  of  the  party.  Mrs.  Huckman  was 
bound  to  name  the  person  who  was  capable  of  giving  that  infornuition.  Now^ 
the  facts  are,  that  Duck  attended  her  as  Utely  as  1832,  the  year  in  which  she 
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WB8  manried.  Before  her  marriage  she  wished  to  effect  a  policy  of  in8urance» 
$aA  on  that  occasioD  Duck  was  referred  to  as  her  usual  medical  attendant ; 
the  policy  was  then  declined.  She  married  in  December,  1832,  at  which  time 
Duck  had  ceased  lo  attend  her.  Mr.  Day  had  been  the  usual  medical  attend- 
ant of  her  husband ;  and,  it  seems,  that  on  one  or  two  occasions,  he  had  been 
accidentally  called  in  to  see  her ;  but  he  had  made  no  memorandum  of  those 
Tisits  in  his  books ;  and  when  called  upon  by  the  company  to  say  whether  he 
had  ever  attended  her  professionally,  he  stated  that  he  had  not.  At  the  trial, 
he  said  he  had  prescribed  for  her  once  or  twice.  The  question  now  is,  whether 
Mrs.  Huekman  gave  a  proper  answer.  The  Chief  Justice  left  it  to  the  jury 
to  say,  whether  Duck  or  Day  was  her  usual  medical  attendant ;  and  if  that 
had  been  the  real  question,  it  was  properly  left  to  the  jury.  But  there  was 
another  question  behind,  and  that  was,  whether  Day  could  be  called  her 
usual  medical  attendant  at  all.  The  word  "  usual,'^  imports  *'  habitual.^ 
Duck  had  attended  her  in  serious  illnesses ;  and  although  he  had  retired  from 
business,  he  had  not,  in  the  proper  sense  of  the  words,  ceased  to  be  her  usual 
medical  attendant.  He  could  have  given  information  as  to  the  state  of  her 
health  and  constitution.  The  Chief  Justice  should  have  told  the  jury  that  it 
was  the  duty  of  Mrs.  Huekman  to  mention  the  fact,  that  Mr.  Duck  did  not 
attend  her  at  the  time  of  the  policy.  Suppose  Day  had  not  attended  her  at 
all,  what  answer  would  she  have  returned  ?  She  must  have  known  that  the 
best  answer  to  the  question  was,  that  which  afforded  the  most  information  of 
the  state  of  her  constitution.  It  should,  therefore,  have  been  led  to  the  jury 
to  say,  whether  Day  could  be  called  her  medical  attendant  at  all.  We 
think  he  could  not;  and  that  the  jury  drew  a  different  conclusion  in  conse- 
quence of  the  Chief  Justice^s  not  assisting  them  with  a  definition  of  the  words 
''usual  medical  attendant."  And  his  assistance  was  rendered  the  more 
necessary,  by  the  peculiar  answer  which  Mrs.  Huekman  gave,  which  was 
calculated  to  deceive  the  insurance  company,  as  she  knew  that  D%ick  had 
been  examined  with  reference  to  another  policy,  and  that  no  policy  was 
made  upon  his  examination.  The  verdict  is  not  satisfactory  on  this  point, 
and  there  must  be  a  new  trial. 

Rule  absolute. 


Gould  v.  Drake. 

'pRESPASS.     The  declaration  stated,  that  the  defendant  assaulted  the  Treipftisforas- 
plaintiff,  and  gave  him  a  great  many  blows  and  strokes,  and  forced  and  JJa  fkhe^ro?^' 
compelled  him  to  go  along  divers  public  streets  to  a  station-house,  and  im«  prisonment. 
prisoned  him  there,  &c.     Pica,  not  guilty.  ^     !rhe  pSili- 

tiff  obtained  a 
Terdict,  with 

The  plaintiff  obtained  a  verdict,  with  one  farthing  damages,  and  the  learned  one  farthing 

judge  refused  to  certify,  either  under  the  43  Eliz.  c.  6,  or  22  &  23  Car.  2,  fh^'J^i  re- 

c.  9.     The  master  having:  allo^ved  full  costs,  fuaed  to  certify, 

°  either  under  the 

43  ELi*.  c.  6,  or 

Dundaa  moved  for  a  rule  for  the  master  to  review  his  taxation.    It  was  ^gt  Htld  th^ 
formerly  considered,  that  an  imprisonment  necessarily  included  a  battery ;  but  *^e  ^^""il?  to 

full  costs. 


im 
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Cbake. 


the  later  cases  have  not  gone  to  that  extent,  Rawlin^s  ▼.  7V/7(a),  Bannister 
V.  Fisher  (b),  Emmett  v.  Lyne(e). — [Parke,  B. — Your  argument  is,  that 
though  a  battery  may  be  included,  yet,  if  the  judge  does  not  certify  that  it 
was,  it  roust  not  be  so  taken  ] — The  defendant  was  a  constable,  and  pleaded 
the  general  issue,  under  the  Statute  of  James  ;  but  no  battery  is  admitted. 
— [Parke,  B. — The  authorities  are  very  strong  the  other  way.  In  Tidtfs 
Practice (d)  the  law  is  thus  stated;  "  It  is  now  settled  that  the  Statute 
(22  &  23  Car.  2,  c.  9),  is  confined  to  actions  of  af^sault  and  battery,  and 
actions  for  local  trespasses,  wherein  it  is  possible  for  the  judge  to  certify,  that 
the  freehold  or  title  of  the  land  was  chiefly  in  question  ;  therefore  it  does  not 
extend  to  actions  oT  assumpsit,  false  imprisonment,  or  the  like,'*] — He  then 
referred  to  Carter  v.  Fish  (e),  and  Wrjin  v.  Kincard  (/). 

Parke,  B. — It  has  been  the  constant  and  uniform  practice,  m  all  actions 
for  false  imprisonment,  to  tax  the  plaintiff  his  full  costs. 

Rule  refused. 


(a)  I  M.  &  Hurl.  360;  3  M.  &  W.  28. 
(/>)  1  Taunt.  357. 
(c)  1  New  Rep.  255. 


(d)  9th  edif.  963. 

(«f)  1  Str.  645. 

(/)  2  New  Rep.  47L 


Bradley  v.  Holdsworth. 


A  nilvayAct 
declared  that 
*'  all  aharea  ia 
tbe  undertak- 
ing, should,  to 
all  interna  and 
purpose^  be 
deemed  prrao- 
nal  property, 
and  DC  trans- 
missible SB 
such,  and 
should  no(  be 
deemed  to  be 
of  the  nature  of 
real  property :" 
Held,  that  such 
aharea  might  be 
sold  by  verbal 
contract. 

SemhU,  Uiat 
thia  would  be 
80,  though  the 
Act  contained 
no  such  clauao. 


ASSUMPSIT  on  a  special  contract,  fur  the  sale  and  delivery  of  cerfaiit 
shares  in  the  London  and  Birmingham  Railway  Company.  The  defend- 
ant pleaded,  that  the  agreement,  in  the  declaration  mentioned,  was  and  is  an 
agreement  respecting  an  interest  in  land,  and  (hat  there  was  not  any  note  or 
memorandum  in  writing  of  the  same,  pursuant  to  the  Statute.  Replication  r 
that  the  agreement  was  not  respecting  an  interest  in  land,  and  that  there  was 
a  note  in  writing,  &c. 

At  the  trial,  before  Coleridge,  J.,  at  the  last  Liverpool  Assizes*  the  plaintiflT 
proved  a  verbal  contract  for  the  sale  of  the  shares.  It  was  then  contended, 
on  the  part  of  the  defendant,  that  the  shares  constituted  an  interest  in  land, 
notwithstanding  the  provisions  of  the  Act  incorporating  the  company,  (3  &  4 
W.  4,  c.  zxxvi.)  the  166th  section  of  which  declares,  that  they  *'  shall,  to  all 
intents  and  purposes,  be  deemed  personal  property,  and  be  transmissible  as 
such,  and  shall  not  be  deemed  to  be  of  the  nature  of  real  p-operty."  The 
learned  judge  reserved  the  point,  and  the  plaintiff  had  a  verdict. 


Alexander  moved,  pursuant  to  leave,  to  enter  a  verdict  for  the  defendant. 
—These  shares  constituted  an  interest  in  land,  within  the  Statute  of  Frauds. 
In  the  case  of  Rex  v.  Hull  Dock  Company  (a),  lands  purchased  by  that  com« 
pany,  and  converted  into  a  dock,  Wi3re  held  to  be  rateable  to  the  poor,  not- 
withstanding a  clause  in  the  Act  of  Parliament,  which  declared  that  the  shares 
should  be  deemed  personal  property. — [Lord  Abinger,  C.B. — That  was  atate 


(a)  1  T.  R.  219. 
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on  the  property  io  the  hands  of  the  company,  not  an  assessment  on  the  share 
of  an  individual  proprietor.] — Shares  in  the  Vauxhall  Bridge  Coxxrpaxiy  have 
been  held  not  to  be  within  the  reputed  ownership  clause  of  the  Banknipt  Act-, 
21  Jac.  ],  c.  19,  inasmuch  as  the  funds  of  the  company  issued  out  of  real 
estate.  Ex  parte  Vauxhall  Bridge  Company  (b), — [Alder eon,  B. — All  the 
authorities  were  reviewed  in  the  case  of  Bligh  v.  Brent  (c)^  where  the  question 
arose  as  to  shares  in  the  Chelua  Waterworks  Company.  That  was  a  stronger 
case  than  the  present,  because  there  was  no  clause  in  the  Act  declaring  that 
the  shares  should  be  deemed  personal  property.  Ex  parte  Lancaster  Canal 
Company  {d),  is  also  against  you.] 


HOLOSWORTK. 


Lord  Abinger,  C.  B. — I  see  nothing  which  can  authorize  us  to  say,  that 
these  shares  are  an  interest  in  laud.  The  Act  of  Parliament  declares  that 
they  sliall  be  deemed  personal  property,  to  all  intents  and  purposes. 

Parkr,  B. — I  have  no  doubt  whatever  that  the  shares  of  the  proprietors 
are  nothing  more  than  personalty.  They  are  simply  a  right  to  demand  a 
share  of  the  net  produce  arising  out  of  the  property  of  the  company. 

Alderson,  B. — ^I  conceive  the  interest  would  be  the  same,  even  without 
such  a  clause. 

Rule  refused. 


1  Glyn  &  J.  101. 
2Y.&Coll.268. 


(tl)  1  Mont  &  Bli.  94 


IVIORTIMER  V.   PrEEDY. 


'TiEBT,  upon  a  parol  demise,  by  the  assignee,  of  reversion,  against  the  lessee 
for  the  use  and  occupation  of  certain  premises,  situate  in  the  county  of 
Middlesex.  The  defendant  pleaded.  First,  nunquam  indebitatus;  and 
SeconcUy,  that  the  tenancy  was  determined  by  act  and  operation  of  law, 
before  the  plaintiff  had  any  interest  in  the  premises,  and  before  any  rent  was 
due  to  him. 

The  cause  was  sent  for  trial  to  the  Sheriff's  Court,  in  the  city  of  London, 
and  the  writ  of  trial  was  returnable  on  the  19th  January,  The  court-day 
was  on  the  18th,  on  which  day  the  cause  stood  in  the  list  for  trial ;  but  the 
Court,  being  unable  to  get  through  the  list,  adjourned  until  the  20th,  without 
having  tried  this  cause.  On  the  20th  it  was  tried  before  Arabin,  Serjt.,  when 
it  appeared,  that  the  plaintiff  claimed  6/.  5*.,  for  one  quarterns  rent,  due  at 
Michaelmas,  1837.  The  premises  were  assigned  to  the  plaintiff  during  the 
quarter  for  which  the  rent  was  sought  to  be  recovered.  It  was  objected,  on 
the  part  of  the  defendant,  first,  that  as  the  writ  of  trial  was  returnable  on 
the  19th  January,  the  learned  Serjeant  had  no  jurisdiction  to  try  the  cause; 
and  secondly,  that  this  was  a  local  action,  and  could  only  be  tried  in  the 
county  of  Middlesex.    The  learned  judge  directed  the  jury  to  find  a  verdict 


A  writ  of  trial 
was  directed  to 
the  Sheriff 'a 
Court,  in  Lon» 
don.    The  writ 
was  returnable 
on  the  19th 
JcMuary ;  a 
Court  was 
holdea  on  the 
18th,  and  ad- 
journed until 
the  20ih,  on 
which  day  the 
cause  was  tried. 

SethbU,  that 
the  judge  had 
no  juriMiction 
to  try  the  causa 
after  the  writ 
was  returnable. 

Qiugre,  at  to 
whether  debt 
for  use  and  oo- 
cu|>ation  by  the 
assignee  or  the 
rerersion 
against  the 
leMee,  is  locaL 
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Eieliafftur.      for  Che  plaintiflT,  for  the  sum  claimed^  and  ^ve  the  defendants  counsel  lea^e 
MoRTiMKE     ^^  move  on  the  above  points. 


Prkedt. 


Manisel  having  obtained  a  rule  to  shew  cause  why  a  tenire  de  novo  should 
not  be  awarded  into  the  proper  county, 

R.  Gvrjuy  shewed  cause. — The  Court  having  sat  on  the  20th,  by  adjourn- 
ment, the  cause  must  be  considered  as,  in  fact,  tried  on  the  18th.  In  Sher- 
man y.  Tin$ley(a)f  the  objection  appeared  upon  the  record;  but  the  Court 
said,  that  as  the  defendant  had  appeared  at  the  trial,  they  could  not  say  that 
there  was  no  jurisdiction ;  and,  they  added,  that  if  it  were  necessary,  they 
would  amend  the  record.  In  the  present  case,  no  amendment  is  required,  it 
appearing  by  the  record  that  the  proceedings  are  correct,  as  the  trial  is  stated 
to  have  taken  place  on  the  18th,  which  was  before  the  writ  was  returnable. 
This  is  the  usual  mode  of  entry,  when  the  Court  is  adjourned.  The  rule 
applicable  to  the  Nisi  Prius  Sittings,  which  are,  in  contemplation  of  law,  but 
one  day,  governs  this  case.  So,  with  respect  to  the  Assizes,  the  death  of  the 
defendant,  between  the  commission  day  and  day  of  trial,  is  no  ground  for 
setting  aside  a  verdict  for  the  plaintiff,  Jacobs  y.  Miniconi  (6) ;  Anonymous 
Ciue  (c) ;  Taylor  v.  Harris  {d).  It  is  the  same  as  if  the  Court  had  commenced 
trying  the  cause  on  the  18th,  and  heing  unable,  for  want  of  time,  to  finish,  it 
had  unavoidably  stood  over  until  the  1 9th. 

Then,  as  to  the  second  point,  it  is  said,  that  this  action  is  local,  and  Boidv. 
Cudmore(e),  is  relied  upon  by  the  other  side;  that,  however,  was  the  old 
action  of  debt,  which  depended  upon  the  privity  of  estate.  There  the  plain- 
tiff set  out  the  demise  and  accruer  of  title  to  himself,  and  described  the  locality 
of  the  premises,  the  right  to  the  action  accruing  only  from  the  possession  of 
the  land.  But  assuming  the  action  to  be  local,  this  objection  is  aided  ailer 
verdict,  by  the  16  &  17  Car.  2,  c.  8,  Mayor  of  London  v.  Cole  (J).  Until 
the  1 1  Geo,  2,  c.  19,  s.  14,  passed,  the  old  action  of  debt  was  the  only  remedy 
of  the  assignee  of  the  reversion,  when  the  demise  was,  as  here,  by  parol. 
That  Statute  gave  the  action  for  use  and  occupation ;  and  it  is  maintainable 
by  the  assignee  without  attornment,  Lumley  v.  Hodgson  (y).  In  debt  for 
use  and  occupation,  it  is  not  necessary  to  state  the  situation  of  the  premises, 
Ktny  V.  Fraser  (A) ;  Kirlland  v.  Pounsett  (t). — [Parksy  B. — Lumley  v. 
Hodgson  was  for  rent,  in  the  time  of  the  reversioner;  here  you  are  seeking 
to  recover  by-gone  rent] — No  objection  was  made  at  the  trial  that  the  plain- 
tiff claimed  too  much. — [Alderson,  B.— Should  it  not  have  been  pleaded,  that 
the  premises  were  in  another  county  ?] 

Mansel,  in  support  of  the  rule. — The  judge  of  the  Sheriff  Court  would 
have  no  jurisdiction  to  try  the  cause,  except  what  is  given  by  the  3  &  4  W.  4, 
c  42,  s.  17,  and  is  expressly  defined  by  it  The  case  is  analogous  to  writs 
of  mesne  procesSf  or  execution,  where  nothing  can  be  done  upon  the  writ 
after  it  is  returnable.    The  defect  is  not  cured  by  the  entry  on  the  record,  as 


(a)  3  H')dgeii,  32. 
h)  7  T.  R.  31. 
(c)  1  Salk.  8. 
hi)  SB,  ic  P.  b4B. 
<e)  Cro.  Car.  183. 


(/)  7  T.  R.  583. 

(g)  16  East,  99. 

(h)  6  East,  348 ;  2  Smith,  4^ 

(0  1  Taunt.  570. 
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the  judge  had  no  power  to  make  the  proceedings  nunc  pro  tune.    This  is      Exehegver, 

distinguishable  from  the  case  of  the  death  of  the  defendant  between  the  com- 

RiissioD-doy  and  the  day  of  trial,  because  the  Assizes  are  but  one  day ;  but 

here,  the  authority  to  try  the  case  is  circumscribed  by  the  writ  of  trial.    Even 

if  the  trial  had  commenced  on  the  19th,  and  not  concluded  on  that  day,  the 

judge  would  have  had  no  authority  to  order  an  adjournment.     After  the  writ 

V8S  returnable,  all  power  to  try  the  cause  was  at  an  end.    The  proper  course 

would  have  been,  to  have  resealed  the  writ.     A  witness  could  not  be  indicted 

for  perjury,  where  a  trial  had  taken  place  under  these  circumstances. 

Parks,  B. — ^There  is  a  considerable  difficulty  on  the  first  point ;  I  think 
the  defendant  had  better  pay  the  money,  and  the  parties  agree  to  a  stet  pro" 
ciiMUM.  If  the  cause  is  not  tried  before  the  writ  is  returnable,  the  proper 
course  is  to  apply  to  a  judge  to  extend  the  time  for  the  return  of  the  writ. 
There  may  be  also  some  difficulty  as'^  to  the  plaintiff's  right  to  recover  the 
whole  amount ;  he  is  seeking  to  recover,  not  only  a  compensation  for  the  use 
and  occupation  of  the  premises  during  the  time  thai  he  was  assignee,  but  also 
for  some  part  of  the  time  that  they  were  in  possession  of  the  reversioner. 

Aldsrson,  B. — ^The  parties  had  better  consent  to  this  arrangement,  as 
there  are  difficulties  about  the  trial  taking  place  after  the  writ  was  re- 
turnable. 

Rule  discharged,  on  the  above  terms. 


Maude  v,  Nesham  and  another. 

ASSUMPSIThy  the  plaintiff,  as  one  of  the  public  officers  of  the  Darlingtan  Vo  anumptU^ 

Joint  Stock  Banking  Company.     The  declaration  was,  for  money  paid  for  ^^"be  Siend- 

the  defendants,  and  for  interest.    The  defendants  pleaded,  Mircf/y,  as  to  500/.  ant  oleaded  m 

parcel  of  the  money  in  the  first  count  mentioned,  that  on  the  11th  January ^  stc.   ThaTon  ' 

1S36,  they,  the  defendants  were  possessed  of  a  certain  bill  of  exchange,  *^*  J^  JoMuary 

theretofore  drawn  by  the  defendants  upon  and  accepted  by  one  C.  Mason,  teased  of  a  MU 

whereby  they  required  the  said  C,  Mason  to  pay  to  the  order  of  them,  the  drawn  bJXem 

defendants,  500/.  six  months  after  the  date  thereof;  and  thereupon,  on  the  upon,  and  ao- 

day  and  year  last  aforesaid,  in  consideration  that  the  defendants  would  indorse  M^^for  par**^ 

M\d  deliver  the  said  bill  of  exchange  to  the  said  company,  the  said  company  "^^^  'Sam^'- 

then  agreed  to  and  with  the  defendants  to  lend  to,  or  pay,  or  lay  out,  and  montLs  afUr 

expend  for  the  defendants,  the  sum  of  500/.,  from  time  to  time,  in  such  sums  fjereupon  in 

and  in  cuch  manner  as  the  defendants  should  thereafter  require  and  direct,  ooaaidera^on 

and  to  hold  and  retain  the  said  bill  of  exchange  for  and  on  account,  and  as  a  JJ^ou^^iSowe* 

payment  of  the  said  sum  of  500/. ;  and  the  defendants,  in  fact,  further  say,  thebiUtopUun. 

that  they,  the  defendants,  did  then  accordingly  indorse  and  deliver  the  said  ^  lend  to^or 

pay,  lay  out  and 
expend  5001.,  in  such  sums  and  in  such  manner  as  the  defendants  should  direct ;  and  to  hold 
the  bill  for  and  on  account,  and  as  payment  of  the  said  sum  of  iOOL  Averment^  that  defendaatt 
indorsed  the  bill,  and  that  the  plaintitf  took  it,  and  holds  the  same  on  account  and  as  paymoit 
of  the  said  mm  of  dOO{. ;  that  the  sum  of  5001.,  parcel,  &c.,  is  made  up  of  dire  rs  sums  of  mon^ 
paid,  laid  out,  and  expended  for  the  defendants,  on  acoount  of  the  mia  bill,  to  d  in  ]  ~~^ 

the  said  promise  and  a^eement : 
HM  bad,  as  amounting  to  the  general  issue. 
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bill  of  exchange  to  the  saia  company,  and  the  said  company  then  took  ancT 
deceived  the  same  of  and  from  the  defendants,  and  still  hold  the  same  for 
and  on  account,  and  as  payment  of  the  said  sum  of  500/.  so  agreed  to  be  ?ect 
or  paid,  laid  out,  and  expended  for  the  defendants  as  aforesaid ;  and  the 
defendants  say,  that  the  said  sum  of  500/.,  parcel,  &c.,  in  the  introductoiy 
part  of  this  plea  mentioned,  is  composed  and  made  up  of  divers  siuns  of 
money  lent  to  and  paid,  laid  out,  and  expended  for  the  defendants,  on  account 
of  the  said  bill  of  exchange,  and  in  pursuance  of  the  said  promise  and  agree- 
ment ;  and  this  the  defendants  are  ready  to  verify,  &c. 


Demurrer,  assigning  for  canse,  that  the  plea  amounted  to  the  general 


issue 


W.  H,  Watson,  in  support  of  the  demurrer. — The  plea  is  argumentatire, 
and  amounts  to  the  general  issue.  Supposing  the  bill  to  have  been  given  as 
a  security,  the  money  would  not  be  payable  until  the  bill  was  due.  The  plea 
does  not  shew  that  the  bill  has  been  paid,  or  that  it  is  over-due.  [He  was 
then  stopped  by  the  Court.] 

Temple,  contrd. — The  plea  admits  a  debt,  but  avoids  it  by  shewing  the 
agreement  respecting  the  bill.  If  there  be  a  single  moment  when  the  defend- 
ants are  indebted  to  the  plaintiff,  that  is  an  admission  of  the  implied  aetump^ 
iii  to  pay  on  request. 

Parke,  B. — By  the  terms  of  the  agreement,  the  company  were  not  to 
advance  the  money  until  after  the  bill  was  indorsed  to  them ;  ooDseqiKmtly 
there  never  was  a  promise  to  pay  upon  request. 

Judgment  for  the  Plaintiff. 


Lubbock  and  others  v.  Tribe. 

Thedefendsnt      ASSUMPSIT  ioT  money  paid,  and  on  an  aocount  stated.    Ftea: — Ntm 
^^    '*  aeeumpeit.    At  the  trial,  before  Lord  Ainnger,  C.  B.,  at  the  London 

Sittings  afler  Michaelmas  Term,  f  837,  the  following  facts  appeared  in  evi- 
dence. The  plaintiffs  were  bankers,  in  the  city  of  London  ;  the  defendant 
was  an  attorney.  Henry  Tribe,  the  brother  of  the  defendant,  was  the  secre* 
tary  of  the  Killewerris  Mining  Company,  whose  account  was  kept  with  the 
plaintiffs.  On  the  21st  November,  1835,  the  defendant  drew  his  cheque  on 
the  Bank  of  England,  for  1 00/.  payable  to  Henry  Tribe,  who  afterwards  paid 
it,  on  his  own  account,  into  the  banking  house  of  the  plaintiffs,  to  the  credit 
cSeJiM^lppiied  ^^^^®  KiUewerris  mining  company.  The  cheque  was  lost  by  the  plaintifb' 
tothe defend-  servants,  and  was  never  afterwards  founds  Upon  the  discovery  of  the  loss, 
^eriag^tm  an  ^^®  following  correspondence  took  place  between  the  plaintiffs  and  the 
lodemnity.  i       defendant : 

The  defendut 

agreed  to  give  another  cheque. 

fifid,  That  an  action  for  money  paid  would  not  lie  against  the  defendant  for  the  briMcli  of 
this  agieement,  bat  that  the  plaiDtiffa*  remedy  was  by  action  of  special  ouwa^^iiL 


cheque  on  the 
Bankof  JE^« 
land,  and  paid 
it' into  the 
hands  of  the 
plaintiffs,  the 
bankers  of  a 
mining  com- 
pany, to  the 
account  of  the 
companr.    The 
plaintiffs  nar- 
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To  Edward  Thibe,  Esq.,  86,  Great  Russel-Mtreet. 

Sp— On  or  about  the  23d  or  24th  November  last,  we  received,  on  account 
cf  the  Kifiewerris  Mining^  Companj^  a  drafl,  drawn  by  you  on  the  bank  of 
England,  for  100/.,  in  favour  of  Mr.  Henry  Tribe,  dated  on  one  of  the  above 
mentioned  days,  which  draft  was  lost,  or  accidentally  destroyed  by  u$ ;  and 
notwithstanding  we  have  endeavoured  to  find  it  by  a  diligent  search,  we  haVe 
not  succeeded.  Wo,  therefore,  request  the  favour  of  your  giving  a  fresh 
drAft,  in  lieu  of  it,  fur  the  same  sum  ;  and  hereby  indemnify  3'ou  from  all  loss 
which  you  may  sustain  by  so  doing ;  and  beg  to  thank  you  for  the  trouble 
you  have  ali-eady  taken  in  requesting  the  Bank  of  EnylandAo  stop  the  missing 
draft,  in  case  it  has  been  presented. 

We  are,  sir,  your  most  obedient  servants, 

Lubbock  &  Co. 

To  Sir  7.  Lubbock  &  Co. 
Gentlemen,  3farch  25,  1836. 

Your^s,  of  the  24th  instant,  brings  under  my  notice  what  had  escaped  my 
attention.  I  am  leaving  horno  to  day  for  a  short  time,  and  send  my  book  to 
the  bank  to  be  made  up  ;  on  my  return,  I  shall  have  the  pleasure  of  handing 
you  a  fresh  draft,  on  the  terms  contained  in  your  letter 

I  am,  gentlemen,  youths  obediently, 

Edw.  Tribe. 

On  the  20th  /tt/y<  the  plaintiffs  wrote  to  the  defendant,  stating  that  they 
had  been  called  upon  by  the  KilUwerrie  company,  to  place  to  their  account 
the  sum  of  100/.,  due  to  them  in  respect  of  the  cheque.  The  correspond^^nce 
between  the  plaintifls  and  defendant  continued  dotvn  to  the  17th  May^ 
1837,  and  on  the  26th,  this  action  was  brought.  During  the  whole  of  the 
correspondence,  and  after  the  commencement  of  the  action,  the  defendant  pro- 
mised to  pay,  but  requested  indulgence.  The  particulars  of  the  plaintiffs' 
demand,  dated  8th  June^  1837/  were  to  the  following  eflect : — **  The  pTainfifl^s 
tn  this  case  delivered  to  you  the  receipt  for  the  100/.,  paid  on  your  behalf  to 
the  KiHewerris  Consolidated  Mining  Company,  on  the  21st  November,  1835 ; 
and  from  this  date  the  company  debited  the  plaintiffs  with  the  amount  of  this 
sum,  and  treated  it  as  paid  to  them.  The  plaintiffs  delayed  to  make  the  entry 
in  their  own  books,  and  kept  the  sum  in  suspense,  until  the  2 1st  April,  1837, 
when  the  credit  was  finally  written  into  the  company^s  credit,  into  their  own 
books.^'  The  plaintiffs  then  stated  the  reason  of  their  so  doing.  The  jury 
found  for  the  plaintiffs  ;  damages^  100/.  A  rule  having  been  obtained,  calling 
on  the  plaintiflTs  to  shew  cause  why  this  verdict  ^ould  not  be  set  aside,  and  a 
nonsuit  entered. 


Tribs. 


3faule  shewed  cause. — ^This  is  a  case  in  which  the  jury  were  justified  m 
finding  that  the  money  had  been  paid  to  the  iise  of  the  defendant ;  for  it  is  a 
payment  made,  according  to  the  express  direction  of  the  defendant,  and  dis- 
charges a  debt  for  which  he  was  liable. — ^[Lord  Abinger,  C.  B. — The  plaintiffs 
did  not  pay  this  sum  on  account  of  the  defendant,  they  were  themselves  under 

VOL.  I.  M 
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lEgehetfver,  an  obligation  to  pay  it  to  the  company.] — The  plain ti  0*8  were  not  bound  to 
pay  the  100/.  to  the  company ;  they  might  have  disputed  the  yalidity  of  the 
cheque.  But  they  do  pay  it,  in  consequence  of  the  express  promise  of  the 
defendant  to  repay  them.  That  promise  forms  the  consideration  for  the  action 
for  money  paid. — [Parker  B. — There  was  no  antecedent  liability  on  the  part 
of  the  defendant :  the  remedy  of  the  plaintifls  is  by  an  action  of  special 
iUMumpnt.'] — This  action  can  be  sustained  on  the  account  stated.  There  is 
a  present  obligation  to  pay  the  money,  together  with  a  positive  promise. 

Flaii,  contrd. — The  defendant  gave  the  plaintiffs  no  authority,  either  express 
or  implied,  to  pay  (his  money.  Nor  does  it  appear  that  any  money  ever 
passed  from  the  plaintiffs  to  the  company.  The  settlement  of  accounts  be- 
tween the  parties  may  have  been  effected  by  the  company  being  allowed  to 
overdraw  their  account  to  the  extent  of  100/.  In  that  case,  no  action  could 
be  maintained  on  the  count  for  money  paid ;  nor  can  the  plaintiffs  succeed 
upon  the  account  stated,  for  no  debt  is  due  from  the  defendant  to  them.— 
[Alderson,  B. — Does  the  letter  of  the  defendant  amount  to  any  thing  but  a 
promise  to  perform  an  agreement.  There  is  no  acknowledgment  of  any  ante- 
cedent debt.] — The  plaintiffs  are  indebted  to  the  company  for  the  money 
received  from  Henry  7>t6e,  and  the  defendant  promises  that  if  they  will  pay 
that  debt,  he  will  repay  them.  This  case  falls  within  the  principle  ci Spencer 
V.  Parry  (a),  and  Hansard  t.  Robinson  (6)^ 

Lord  Abinger,  C.  R— We  must  decide  against  the  right  of  the  plaintiffs  to 
succeed  in  this  form  of  action.  The  money  sought  to  be  recovered  was  not 
paid  to  the  use  of  the  defendant ;  he  was  not  the  debtor  of  the  company ;  for 
if  they  had  brought  an  action  against  him  for  this  money,  he  would  have  dis- 
charged himself,  by  showing  that  he  had  paid  it  to  the  plaintiffs,  as  the  agents 
of  the  company.  The  plaintiffs  themselves  were  indebted  to  the  company  in 
respect  of  that  sum.  It  is  laid  down  in  the  books,  that  a  promise  to  pay  is 
evidence  of  an  account  stated  between  the  parties,  the  presumption  being, 
that  the  promise  was  made  on  the  settlement  of  accounts.  But  in  this  case 
no  debt  was  due  from  the  defendant  to  the  plaintiffs,  and  they  had  nothing 
beyond  a  right  of  action  against  him  for  a  breach  of  his  contract.  The  letters 
of  the  defendant  contain  a  promise  to  perform  an  agreement,  and  that  agree- 
ment has  been  broken. 

Parks,  B. — This  action  is  not  maintainable,  either  on  the  count  for  money 
paid,  or  on  the  account  stated.  The  money  in  question  was  not  paid  by  the 
plaintiffs  to  exonerate  the  defendant  from  his  liability ;  for  as  soon  as  the 
cheque  was  paid  into  their  hands,  they  becanie  answerable  to  the  company 
for  the  amount.  The  correspondence  indeed  shews  an  agreement,  and  on  that 
agreement  an  action  might  be  maintained.  Still,  there  is  no  payment  of 
money  to  the  use  of  the  defendant ;  the  money  is  paid  to  the  bankers,  on 
account  of  the  company.     This  case  falls  within  the  principle  of  Spencer  v. 


(a)  2 
179;  4 


a)  3  Ad.  k  Ell.  331 ;  1  Har.  &  Woll.         (b)  7  B.  &  Cres.  90. 
'  Nev.  Ik  Man.  77a 
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IhtWf.  Nor  can  any  action  be  maintained  on  the  account  stated,  as  that 
count  has  reference  to  money  actually  due  and  owing.  The  plain tifTs  must 
bring  their  action  for  the  breach  of  the  special  agreement. 

Holland,  B. — ^No  debt  was  due  from  the  defendant  to  the  plaintifTs,  for 
which  the  former  was  liable  in  an  action  for  money  paid.  With  regard  to 
the  account  stated,  the  rule  of  law  is  clear,  that  that  which  is  relied  upon  as 
proTing  an  account  stated,  must  furnish  evidence  of  a  subsisting  debt. 

Aldbrson,  B.,  concurred. 

Rule  absolute. 


MizsN  V.  Pick. 

r|EBT  for  board  and  lodging,  &c  supplied  to  the  wife  of  the  defendant.  A  httsband, 

Ptea,  nunquam  indebUatus.  from^iirilife. 

The  action  was  tried  in  the  Palace  Court,  on  a  writ  of  trial.    It  appeared  <^nd  allowing 

that  the  defendant  was  living  apart  from  his  wife,  in  a  state  of  adultery ;  that  maintenance,  is 

he  allowed  her  a  separate  maintenance ;  and  that  all  that  portion  of  it  which  n^^*Jri<»*' 

became  due  between  November,  1836,  to  November,  1837,  had  been  paid,  supplied  to  her. 

The  plaint  iflf's  claim  was  for  necessaries  supplied  to  her  from  Auguet,  1836,  materia? that 

to  Augyetf  1837.    It  was  not  proved  that  the  plaintiff  had  notice  of  the  sepa-  the  party  sup- 

rste  maintenance ;  and  his  counsel  did  not  request  the  judge  to  ask  the  jury  no  knowledge 

if  the  maintenance  was  sufficient.     Upon  these  facts  the  plaintiff  was  non-  ^^^^^^ 
suited ;  with  leave  to  move  to  enter  a  verdict  for  20/.,  the  amount  of  the 
board  and  lodging,  if  the  Court  should  be  of  opinion  that  the  defendant  was 
liable,  by  reason  of  the  plaintiff^s  not  having  had  notice  of  the  separate 
maintenaoce. 


Locke  now  moved  accordingly.-— Aatr/*^  v.  Vandyke  (a),  shows  that  the 
husband  is  bound  to  prove  that  the  tradesman  had  notice  of  the  separate 
maintenance.  Lord  Eldon,  C.  J.,  there  says,  "  If  the  husband  gives  express 
notice  to  a  tradesman  not  to  trust  his  wife,  he  shall  not  be  charged  with  goods 
furnished  to  his  wife :  and  if  a  tradesman  has  notice  of  a  separate  maintenance 
given  to  the  wife,  it  is  the  doctrine  of  Lord  Holi,  that  that  shall  be  notice  of 
an  express  dissent  on  the  part  of  the  husband,  and  he  shall  not  be  charged ; 
but  where  the  tradesman's  demand  is  for  necessaries,  it  is  incumbent  on  the 
husband  to  shew  that  the  tradesman  knew  of  the  separate  maintenance." — 
[Aldersan,  B. — In  HindUey  v.  The  Marquis  of  Weetmeath  {b),  no  mention  is 
made  of  the  necessity  of  notice.  Here,  the  only  questions  for  the  jury  were, 
whether  the  maintenance  had  been  paid,  and  whether  it  was  sufficient,  Hodg" 
kinsan  r.  FIeteker(c),  He  also  cited  Nurse,  v.  Craig  (d).]— The  judge 
merely  left  it  to  the  jury  to  say,  whether  the  sum  of  20/.  was  a  reasonable 
charge  for  board,  lodging,  and  necessaries. — [Gurit^y,  B. — That  was  because 

(«)  3  Esp.  N.  P.  C.  250.  (c)  4  Campb.  70. 

(6)  G  B.  &  Cr.  200.  (d)  2  Bus.  &  P.  N.  Rep.  14S. 
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Erf^trfTffr,      you  did  not  request  him  to  ask  them  if  the  maintenance  was  sufficient.   That 
was  the  main  point.] 

Holland,  B. — This  rule  roust  be  refused.  It  was  the  duty  of  the  counsel 
for  the  plaintifT  to  require  the  judge  to  ask  the  jury  if  the  husband  had  al- 
lowed his  wife  a  sufficient  maintenance.  We  do  not  think  that  the  decision 
in  E8pinrs8e*s  Reports,  is  an  authority  to  be  relied  on  against  this  view  of 
the  case. 

Alderson,  B.-r.The  judge  directs  the  jury  on  a  certain  state  of  facts,  either 
proved  or  admitted ;  and  if  he  is  wrong  in  assuming  the  existence  of  those 
facts,  the  counsel  should  interpose,  and  set  him  right  at  the  time.  In  the  pre- 
sent case,  the  counsel  might  have  required  him  to  ask  the  jury  if  the  mainte- 
nance was  paid,  or  if  it  was  sufficient.  And  if  those  facts  had  been  brought 
to  his  attention,  he  would  have  submitted  them  to  the  jury.  As  it  is,  he  tells 
them  that  the  payment  of  a  separate  maintenance  is  an  answer  to  the  plain  ttflT's 
demand.  That  means,  that  under  the  circumstances  of  this  case,  the  payment 
of  a  iufficient  maintenance,  is  an  answer  to  the  agency  of  the  wife  to  chaige 
the  husband  with  necessaries. 


GuRNBY,  B.,  concurred. 


Rule  refused. 


Sharps  v.  Wagstaffb. 


In  an  action 
for  work  and 
labour  as  an 
apothecary, 
the  plaintiff, 
under  the  ge- 
neral issue, 
must  prore 
hi«  certificate, 
or  that  be  was 
in  practice 
before  the  5tb 
August^  1815. 


"TJEBT  for  work  and  labour  as  a  surgeon  and  apothecary.  iY^n.- 
quam  indebitatus,  upon  which  issue  was  joined. 
At  the  trial  before  the  under-sheriff  of  Middlesex,  the  plaintiff  having  given 
evidence  of  his  claim,  it  was  objected  on  the  part  of  the  defendant,  that  Uie 
plaintiff  was  bound  to  produce  his  certificate  as  an  opothecary,  or  to  prove  that 
he  was  in  practice  on  or  before  the  dth  o^  August,  1815.  The  under-sheriff 
nonsuited  the  plaintiff,  reserving  liberty  to  move  to  enter  a  verdict  for  40#. 

nomas  having  obtained  a  rule  accordingly, 

Heaton  shewed  cause.— This  was  not  a  matter  of  defence  to  be  raised  by 
plea,  but  a  defect  of  proof  in  the  plaintiff's  case,  Morgan  v.  Ruddock  (a). 
Wills  y.  Langridge  (A),  Shearwood  v.  Hay  (c).  The  21st  section  of  the 
65  Geo.  3,  c.  194,  enacts  "  that  no  apothecary  shall  be  allowed  to  recover 
any  charges  claimed  by  him  in  any  Coiul  of  law,  unless  such  apothecary 
shall  prove  on  the  trial  that  he  was  in  practice  as  an  apothecary  prior  to  or 
on  the  6th  day  of  August,  1815,  or  that  he  has  obtained  a  certificate  to 
practise  as  an  apothecary  from  the  Master,  Wardens,  and  Society  of  Apothe- 
caries as  aforesaid.  By  this  Statute  the  requisite  proof  is  made  a  condition 
precedent  to  the  plaintiff's  right  to  recover,  Morgan  v.  Ruddock.     The 

(h)  5  A.  &  E.  383 ;  2  Har.  &  WolL  250. 
(c)  Ibid ;  2  Har.  &  Woll.  249. 
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{a)  1  H.&  W.  505;  4  Dow.  P.  C. 
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rule  of  H.  T.  4  W.  4,  "Assumpsit,"  orders,  that  "  m  all  actions  of  assumpsit,      Exdtequer. 
except  on  bills  of  exchange,  and  promissory  notes,  the  plea  of  non  assumpsit       shakpb 
shall  operate  as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  v. 

or  of  the  matters  of  fact  from  which  the  contract  or  promise  alleged  may  be 
implied  by  law.**^  This  is  not  a  matter  in  avoidance  of  the  contract,  but  an 
essential  fact  in  support  of  the  plaintiff's  case. — [Alderaon,  B. — Suppose  the 
declaration  were,  *'A.  B.  who  has  obtained  a  certificate  as  an  apothecary,"  &c. 
and  then  for  work  and  labour,  would  he  be  obliged  to  prove  at  the  trial  that 
he  was  an  apothecary,  although  that  allegation  was  not  traversed  by  the 
pleadings  ?] — In  Shearwood  v.  Hay,  Lord  Denman,  C.  J.,  says,  "  the  Statute 
requires  that  before  any  person  shall  be  allowed  to  recover  charges  made  by 
him  as  an  apothecary,  he  shall  prbve  that  he  was  duly  qualified:  the  under- 
sheriff  held,  that  the  qualification  was  a  part  of  the  plaintiff's  title  to  recover, 
which  the  Statute  made  it  imperative  on  him  to  prove,  and  I  think  that  nil  • 
ing  was  right."  In  Field  v.  Woods  {d),  that  the  fact  of  a  check  being  post 
dated,  need  not  be  specially  pleaded.  In  the  case  of  a  contract  within  the 
Statute  of  Frauds,  the  plaintiff  must,  under  the  general  issue,  prove  that 
there  was  a  memorandum  in  writing. — [Alderson,  B. — The  plea  of  non  as- 
sumpsit puts  in  issue  the  alleged  contract,  or  the  matters  of  fact  from  which 
that  contract  is  to  be  implied :  does  the  Statute  make  the  certificate  one  of 
those  matters  of  fact  ?] — There  can  be  no  legal  contract  between  the  parties 
unless  the  plaintiff  has  a  certificate. — [Parke,  B.— Surely  you  will  not  con- 
tend that  under  a  plea  of  release,  or  accord  and  satisfaction,  it  would  be  ne- 
cessary to  prove  the  certificate ;  you  must  therefore  read  the  Statute  with 
some  qualifying  words,  such  as  *'  that  if  the  certificate  shall  be  put  in  issue," 
the  plaintiff  shall  not  recover.] — In  the  case  of  a  plea  of  release,  &c.  the  con- 
tract is  admitted,  and  it  is  only  a  collateral  matter  which  is  to  be  tried. — [Alders 
son,  B.— If  you  construe  the  Act  literally,  there  would  be  a  trial,  and  conse- 
quently the  party  would  be  bound  to  prove  his  certifkate :  if  the  Act  be  not 
construed  literally,  why  may  not  the  words  "  if  pleaded  so  as  to  put  the 
question  in  issue"  be  introduced.  In  Potis  v.  Sparrow  {e)  it  was  held, 
that  the  illegality  of  certain  agreements  could  not  be  given  in  evidence  under 
the  plea  of  non  assumpsit.] 

Thomas,  in  support  of  the  nile. — Since  the  new  rules,  this  is  a  defence  which 
must  be  specially  pleaded.  The  Statute  enacts  that  the  attorney  shall  not 
recover,  &c.  "  unless  he  shall  prove  at  the  trial."  What  is  meant  by  proof  at 
the  trial!  Suppose  the  defendant  at  the  trial  says,  "  I  will  not  require  you 
to  prove  that  you  are  an  apothecary."  Would  that  be  proof?  If  so,  it  is 
equally  proved  by  the  admission  on  the  pleadings.  The  argument  on  the 
other  side  must  go  to  this  extent,  that  in  all  cases  it  must  be  absolutely 
proved  as  part  of  the  contract.  Every  Statutable  illegality  must  be  pleaded 
Bamel  v.  Glossop  (J) ;  Potts  v.  Sparrow,  is  an  express  authority  in  favour  of 
the  plaintiff.  Beck  v.  Mordauni  (^),  decided  that  in  an  action  on  an  attorney's 
bill,  the  defence  that  no  signed  bill  was  delivered,  must  be  specially  pleaded. 

Cur,  adv.  wU. 

(rf)2N.&  P.I14,  1W.,W.&D.  (/)lHodgC8,94;lBing.N.C.633; 

*7\  ,  „   ,  I  Scott,  621 ;  3  Dowl.  P.  C.  635 

I  bcott,  578 ;  3  Dowl.  b30.  2  Scott,  170 ;  4  Dowl.  112. 
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SxAB(fWf* 


Parks,  B.-^We  have  considered  this  case,  and  we  think  that  being  only  a 
Court  of  co-ordinate  jurdisiction,  we  are  bound  by  the  judgment  of  the  Court 
of  QueefCi  Bench,  in  Shearwood  v.  Hay,  and  WilU  v.  Langridge,  whatever 
doubts  we  may  feel  respecting  it.  The  rule  for  setting  aside  the  nonsuit 
must  therefore  be  discharged. 

Rule  discharged  (A). 

(A)  See  Johnson  v.  Dodson^  2  Mee.  &  Wei.  653. 


Id  an  action  by 
C.  againtt  D., 
for  601.,  the  de» 
fendant  paid 
that  sum  to  the 
plaintiff's  attor- 
ney; C.  then 
sued  th  >  attor- 
ney for  money 
receired  to  his 
uses.    At  the 
trial,  it  appear- 
ed that  E,  was 
thereat  plain- 
tiff in  the  first 
nrtimi,  and  that 
he  had  made 
use  ol  C,*9 
name,  without 
yis  authority; 
the  jury  found 
that  the  602. 
was  received 
for  E.f  in  the 
name  of  C. : 
Held,  that  C. 
could  not  re- 
boTOT  that  sum 
from  the  attor- 
ney. 


Clarke  v.  Diqnum. 

A  SSUMPSIT  for  money  had  and  received.  Plea,  Non  assumpsti,  and  a 
set-off  for  work  and  labour. 

.  At  the  trial,  before  Gumey,  B.,  at  the  Middlesex  Sittings  aflcr  Hilary 
Term,  it  appeared  that  an  action  had  been  brought  against  one  Buncombe, 
upon  a  bill  of  exchange  for  60/.,  and  on  that  occasion  Clarke  was  the  plaintifT 
on  the  record,  and  the  present  defendant  acted  as  his  attorney.  DuncomLe 
paid  to  the  defendant  the  60/.,  sought  to  be  recovered.  It  subsequently  ap- 
peared, that  the  real  plaintiff  in  the  action  was  a  person  of  the  name  of 
Edwards,  who  was  the  holder  of  the  bill,  but  who  had  used  the  name  of 
Clarke  without  his  consent  The  defendant  had  receiiied  all  his  instructions 
from  Edwards,  and  Clarke  had  in  no  way  interfered.  Upon  the  evidence,  it 
was  submitted  that  the  money  was  Edwards\  and  not  Clarke's  ;  and  that  (he 
defendant  was  entitled  to  a  verdict.  The  learned  judge  left  it  to  the  jury  (o 
say,  whether  the  money  was  received  for  Clarke  or  Edwarde ;  and  they 
found  it  was  received  for  Edwards,  in  the  name  of  Clarke.  A  verdict  wa« 
found  for  the  plaintiff,  with  liberty  for  the  defendant  to  move  to  enter  a 
verdict  for  him. 

Kelly  having  obtained  a  rule  accordingly, 

Piatt  shewed  cause. — ^Under  the  circumstances  of  the  case,  the  defendant 
should  have  pleaded  payment. — [Parks,  B. — ^The  question  arises  upon  the 
plea  of  non  assvmpsit.  The  defendant  says  that  the  money  was  not  received 
for  the  use  of  Clarke,  but  for  the  use  of  Edwards,] — Then,  if  he  has  paid  it 
to  Edwards,  there  should  have  been  a  plea  to  that  eflect.  The  defendant  has 
received  the  money  from  Duncombe,  on  behalf  of  the  plaintiff  on  the  record. 

Parke,  B. — Prima  facie,  the  attorney  is  the  attorney  for  the  plaintiff  on 
the  record ;  but  when  the  real  nature  of  the  transaction  is  inquired,  the  jury 
find  that  Edwards  is  the  party  entitled  to  the  money,  and  that  Clarke  is  a 
mere  name.  There  is  nothing  to  prevent  the  defendant  paying  the  money  to 
.  Edwards. 

Rule  absolute. 


Piatt  then  applied  for  a  new  trial  upon  affidavits. 
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Heiqh  v.  Jackson.  ^^^;^' 

npKIIS  was  an  action  for  money  paid.     The  defendant  had  drawn  a  bill  of  A^  for  the  ac- 
exchange  upon  a  third  party,  which  was  accepted  by  him.    The  plaintiff,   B.'TindoncSra 
at  the  defendant's  request,  indorsed  the  bill  for  his  accommodation.     Before  bill  of  ex- 
the  bill  became  due,  the  defendant  became  bankrupt,  and  the  plaintiff,  being   by's! upon  and 
compelled  to  pay  the  amount  to  the  holder,  brought  the  present  action  against  vlr^^^^^^i|[' 

the  defendant.  became  due, 

B.  became 
bankrupt,  and 

Peieridorff  had  obtained  a  rule  to  shew  cause  why  the  bail-bond  should  ?*iu^!°5"^3 

not  be  delivered  up  to  be  cancelled,  on  the  ground  that  this  was  a  debt   the  bill,  and 

proveable  under  the  commission ;  and  that  the  defendant  had  obtained  hiiT  [jj^onev  pa?d  :— 

certificate.  BeW.  that  A. 

was  in  the 
situation  of  ft 

Barttow  shewed  cause. — There  is  no  contract  on  the  bill  itself,  as  between  "WMty  to  B., 
the  present  plaintiff  and  the  defendant,  who  are  rather  in  the  situation  of  certificate  was 
co-sureties  for  the  holder,  and  as  such,  could  not  have  been  admitted  to  prove   •  bar  to  the 
the  debt  under  the  fifty-first  or  fifty-second  sections,   Yallop  v.  Ehetn  (a). 
There  was  no  debt  due  from  the  bankrupt  at  the  time  of  the  bankruptcy, 
&nd,  for  any  thing  that  appeared,  the  bill  would  have  been  duly  paid.    It  is 
admitted,  that  the  intention  of  the  act  was  to  discharge  the  bankrupt  from 
all  demands  against  him ;  yet  many  cases  have  arisen  in  which  the  act  has 
not  bad  that  effect,  CiementM  v.  Langley  (jbl). 

Lord  Abingbr,  C.B. — The  cases  referred  to  arose  between  co-sureties,  but 
this  is  a  question  between  surety  and  principal. 

Parke,  B. — ^I  am  of  the  same  opinion.  In  the  event  of  the  acceptor  not 
paying  the  bill,  the  defendant  becomes  the  principal,  and  the  plaintiff  his 
surety. 

Rule  absolute. 

(c)  1  B.  &  Adol.  C98.  {h)  5  B.  &  Adol.  372 ;  2  Nev.  &  Man. 

269. 


Jones  v.  Smith. 

^HE  defendant  being  sued  as  9Lfeme  $ole,  pleaded  her  coverture  in  abate-  ^  plea  in 

ment ;  but  her  residence  was  not  stated  with  convenient  certainty  in  the  abatement  of 

affidavit,  verifying  such  plea,   as  required  by  the  3  &  4  W.  4,  c.42,  s.  8.  thraJfondw?, 

The  plaintiff  thereupon  signed  judgment.  "  "**f  *ri®*  ^^ 

within  the 

Addison  having  obtained  a  rule  nm  to  set  aside  the  judgement  for  irre-  z^4V^.^A^^^ 
gularity,  c  42,  s.  8. 

James  shewed  cause. — The  question  is,  whether  this  is  a  plea  of  non- 
joinder, within  the  meaning  of  the  3  &  4  W.  4,  c.  42,  s.  8,  which  enacts, 
•**  that  no  plea  in  abatement,  for  the  nonjoinder  of  any  person  as  a  co-defend- 
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Exfhequer,  ant,  shall  be  allowed,  unless  the  residence  of  such  person  sball  be  stated  with 
convenient  certainty,  in  an  affidavitj  yerifying  such  plea.^  This  is,  in  effect, 
a  plpa  of  non-joinder,  because  the  action  cannot  be  maintained  without  a 
joinder  of  the  husband. 

Addison,  in  support  of  the  rule. — ^The  Statute  applies  only  to  the  case  of 
joint  contractors,  where  the  plaintiff  may  reply,  that  they  were  discharged 
from  liability  by  bankruptcy  or  insolvency.  In  the  present  case  no  replica- 
tion could  be  framed,  so  as  to  render  the  action  maintainable  against  the  wife 
alone,  Bar  den  v.  Reverberg{a), 

Par  KB,  6. — If  the  eighth  section  of  the  Statute  be  taken  in  connection 
with  the  ninth  and  tenth,  it  is  evident  that  the  Art  applies  only  to  those  cans 
of  non-joinder,  where  the  plaintiff  might  continue  the  action  against  the 
defendant  alone.  The  ninth  section  enacts,  that  the  plaintiff  may  reply  that 
the  other  person  named  in  the  plea,  has  been  discharged  by  bankruptcy  or 
insolvency.  This  clearly  shews  that  the  clause  was  intended  to  apply  to  the 
case  of  a  co-contractor. 

Rule  abttdute, 

(tf)  a  M.  &  W.  64. 


Fischer  v.  Aide. 

ASSUMPSIT    The  first  count  of  the  declaration  stated,  that  heretofore, 

to  wit,  on  the  17th  o(  May,  1837,  by  an  agreement  then  made  between 

the  plaintiff  and  the  defendant,  the  defendant  engaged  the  plaintiff,  as  courier 

and  travelling  servant,  for  five  months  certain,  at  the  rate  of  ten  guineas 

a  month ;  and  agreed,  in  case  she,  the  defendant,   should  discharge  the 

plainuff  before  the  end  of  the  fire  months,  to  pay  him  the  fifty  guineas,  and 

the  expenses  of  his  journey  back  to  England  or  Parit,    And  the  plaintiff 

agreed  to  serve  the  defendant  with  faithfulness,  and  to  do  his  best  and  his 

utmost  for  the  comfort  of  the  defendant  and  her  suite.    The  declaration  then 

averred  mutual  promises,  and  alleged  that  the  plaintiff,  in  pursuance  of  the 

said  agreement,  entered  into  the  service  of  the  defendant,  and  continued 

therein,  upon  the  terms  of  the  said  agreement,  for  two  months,  and  that  he 

was  ready  and  willing  to  remain  in  her  service  for  the  remainder  of  the  said 

payhim  the  fifty  term  of  ^^Q  months: — Breach,  That  the  defendant  would  not  continue  the 

thelMcpciwes  of  plaintiff  in  her  service  upon  the  terms  in  the  said  agreement  mentioned,  but 

biU^'t.  J^r.      wholly  refused  so  to  do ;  that  on  the  contrary  thereof,  she,  the  defendant,  after 

lamd  or  P..rM.  Averment,  that  plaintifT  entered  the  senrice  of  the  defendant,  and  con- 
tinued therein  for  iwo  months,  and  was  willing  to  remain,  but  that  the  defendant  diacharged 
bim  at  CarUbad,  and  refused  to  pay  him  the  fifty  guineas,  or  hia  expenses  to  England  or  Pitrit, 
Second  count,  f  .r  wsges,  as  the  aervant  of  the  defendant.  PUa,  as  to  the  first  count,  except  as 
to  2U..  that  ])lHinf  iff  absented  himself  from  the  senrice  of  the  defendant  without  her  coiisenL 
Secondly,  to  ihe  first  count,  except  as  to  the  said  sum  of  2U.,  that  plaintiff  disobeyed  the  law- 
ful order  of  the  defendant;  thirdly,  to  the  second  connt,  except  as  to  211.,  wm  a$$ffmpmt. 
Lastly,  pavme  It  into  Court  of  34/.  18».  The  plaintiff  joined  issue  on  the  first  and  third  pleaa, 
and  replied  to  the  second,  de  injwrid;  and  to  the  last,  damagei  uUra.  The  juiy  found  for 
the  plaintiff,  oti  the  first  and  fourth  issues ;  and  for  the  defendant,  on  the  second  <4idthi»l :  Hdd, 
that  on  this  record  the  plaintiff  was  entitled  to  aTeroict  for  nominal  damagsi 


The  first  count 
of  the  declara- 
tion stated  that 
the  defendant 
engaged  the 
plamtiff  aa  a 
courier  and 
traTelling  Ber<r 
▼ant,  for  fire 
months  certain, 
at  the  rate  of 
ten  guineas  a 
month;  and 
agreed,  that  in 
case  she,  the 
defendant, 
should  dis- 
charge the 
plaintiff  before 
the  end  of  the 
fire  months,  to 
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the  pliuntiff  had  served  and  travelled  with  the  defendant  from  England  to      JSxehequer. 

CarUbad,  and  before  the  expiration  of  the  term  of  five  months,  to  wit,  on  the 

17th  Jyfy,  1837,  at  Carlsbad,  in  j^oAemta,  dismissed  and  discharged  the  plaintiff 

from  her  service,  and  then  wholly  refused  to  employ  him  any  longer;  and  the 

defendant  refused  to  pay  the  plaintilf  the  said  sum  of  fidy  guineas,  or  to  pay  him 

any  sum  or  sums  of  money  whatever  for  or  towards  the  expense  of  his  journey 

back  from  CarUbad  to  England,  or  to  Paris,  contrary  to  her  said  agreement 

and  promise ;  and  tlie  plaintiff  necessarily  and  unavoidably  incurred,  and  was 

put  to  great  expense  of  his  monies,  amounting  in  the  whole  to  30/.,  about 

his  journey  from  CarUbad  to  Paris,  whereof  the  defendant  had  notice,  &c. 

&c. 

The  second  count  was  indsbitaius  assumpsit  for  52/.  iOs.  for  wages,  as  the 
hired  servant  of  the  defendant,  and  on  her  retainer. 

PUa:  first,  as  to  the  first  count  of  the  declaration,  except  as  to  the  sum  of 
21/.,  parcel  of  the  said  sum  of  52/.  \0s.,  in  the  said  first  count  mentioned. 

Actionem  nan  ;  because  the  plaintiff,  during  the  said  term  of  ^y%  months, 
to  wit,  at  the  said  time,  when,  &c,  that  is  to  say,  on  the  said  17th  day  of 
July,  1837,  wrongfully  and  improperly  absented  himself  from,  and  quitted 
and  led  the  said  service  and  employ  of  the  defendant,  without  her  consent, 
and  did  not  at  any  time  aAerwards,  and  during  the  remainder  of  the  said  term 
of  fc^^  months,  return  to  the  defendant's  service,  or  render  her  any  service : 
and  thenceforward,  until  the  expiration  of  the  said  term  of  five  months,  wrong- 
fully and  improperly  absented  himself  from  the  service  and  employ  of  the 
defendant,  without  her  consent,  although  the  defendant,  during  all  that  time, 
was  ready  and  willing  to  receive  and  continue  the  plaintiff  in  her  service  and 
employ,  upon  the  terms  aforesaid,  of  which  the  plaintiff  had  notice ;  without 
this,  that  the  defendant  dismissed  or  discharged  the  plaintiff  from  her  service, 
or  refused  to  employ  him  any  longer,  as  in  the  said  first  count  mentioned : 
concluding  to  the  country. 

Sevond  PUa :  as  to  the  first  count,  except  as  to  the  said  sum  of  21/.,  parcel, 
Slc,  actionem  non  ;  because  the  defendant  says,  that  the  plaintiff  did  not, 
nor  would,  while  he  was  §uch, servant  of  the  defendant,  and  continued  in  her 
service  as  aforesaid,  serve  the  defendant  with  faithfulness,  or  do  his  best  or 
utmost,  for  the  comforts  of  the  said  defendant  aud  her  suite,  as  he  ought  to 
h^e  done ;  and  the  plaintiff,  from  time  to  time  during  that  time,  and  before 
his  said  dismissal,  neglected  and  refused  so  to  do,  and  wilfully  and  obstinately 
refused  to  obey  divers  lawful  and  reasonable  demands  and  orders  of  the 
defendant,  by  her  to  him  given,  as  such  servant,  and  which  he  ought  to  have 
obeyed  as  such  servant,  in  the  capacity  aforesaid,  and  used  disrespectful, 
insolent,  and  improper  language,  and  behaved  in  an  insolent  manner  towards 
the  defendant,  so  then  being  his  employer  as  aforesaid,  and  in  divers  respects 
misbehaved  and  misconducted  himself,  and  neglected  his  duties  as  sui>h  ser- 
vant, until  just  before  the  said  time  when  he  was  dismissed  as  aforesaid,  and 
by  reason  thereof  the  plaintiflf^s  services  became  and  were  of  little  or  no  use 
or  value  to  the  defendant,  and  it  became  and  was  necessary  to  her  comfort, 
&C.  that  the  plaintiff  should  be  dismissed  from  her  service;  wherefore  the 
defendant,  during  the  term  of  the  said  fi\e  months,  and  before  the  wages  of 
the  plaintiff  for  the  last  three  months  of  the  said  term  became  due,  dismissed 
and  discharged  the  plaintiff  from  her  service,  and  refused  to  employ  him  any 
longer,  as  she  lawfully  might,  for  the  causes  aforesaid,  being  the  supposed 
breach  of  promises,  &c.     Verification. 
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Third  pUa,  to  the  second  connt  of  the  declaration,  except  as  to  21/.,  parcel 
of  the  sum  of  52/.  10«.  therein  mentioned,  non  assumpni. 

Fourth  plea,  payment  into  Court  (in  the  form  given  by  the  new  rules,  as 
applied  to  the  whole  declaration),  of  the  sum  of  34/.  18«. 

The  plaintiff  joined  issue  on  the  first  and  third  pleas,  and  replied  to  the 
second,  de  injuria;  and  to  the  fourth,  damages  ultra  ;  on  which  replications 
also  issues  were  joined. 

At  the  trial,  before  Parke,  B.,  at  the  London  Sittings  ader  last  ^t/Wy 
Term,  the  plaintiff  had  a  verdict  on  the  first  and  fourth  issues,  and  the  de- 
fendant on  the  second  and  third;  but  leave  was  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  the  plaintiff,  for  such  sum  as  the  Ojurt  should 
think  fit ;  it  being  contended,  that  by  the  plea  of  payment  into  Court,  the 
defendant  had  admitted  a  contract  for  a  stipulated  amount  of  fifty  guineas, 
and  a  breach  of  that  contract 


'  Bompae,  Serjt,  having  obtained  a  rule  to  shew  cause,  why  the  verdict 
should  not  be  entered  for  the  plaintiff,  either  for  the  sum  of  17/.  12#.,  or  7/.  2t, 
or  for  nominal  damages, 


Erie  (with  whom  was  W.  H,  Wateon)  shewed  cause. — Under  the  first 
count,  the  plaintiff  could  recover  only  21/.  He  could  not  claim  to  recover 
another  21/.  on  the  second  count,  for  there  is  no  admission  on  the  face  of  the 
declaration  of  two  21/.'s  being  due.  If  there  had  been  no  plea  of  payment 
into  Court,  the  plaintiff  could  not  have  signed  judgment  for  42£  The  Court 
will  take  notice,  that  the  different  sums  claimed  may  be  one  and  the  same 
debt,  Jourdain  v.  Johnson  (a).  And  they  will  also  notice,  that  any  admission 
18  not  an  admission  of  the  precise  sum  due,  but  only  of  so  much  as  may  be 
proved.  Suppose  there  had  been  a  judgment  by  default,  and  a  writ  of  inquiry, 
the  plaintiff  could  not  recover  both  those  sums. — [Parke,  B. — The  plea  to  the 
second  count  admits  some  wages  to  be  due,  not  exceeding  21/ ;  but  the  dif- 
ficulty arises  upon  the  plea  of  payment  into  Court.] — ^Before  the  Statute  of 
Anne,  the  whole  of  these  pleas  might  have  been  taken  as  one  plea  to  the  de- 
claration. In  Harvey  v.  Grabham  (b),  one  plea,  commencing  with  a  general 
allegation  of  actionem  non,  but  contained  matter  expressly  confined  to  the 
first  count,  and  concluded  with  a  prayer  of  judgment,  whether  the  plaintiff 
ought  to  have  or  maintain  **  his  aforesaid  action  thereof."  And  the  record 
proceeded :  "  And  as  to  the  second  count,"  &c  with  matter  expressly  con- 
fined to  that  count,  and  prayer  of  judgment,  as  before ;  and  it  was  held,  that 
the  first  part  was  a  plea  pleaded  to  the  first  count  only,  though  informally, 
and  was  good  on  demurrer.  Here  it  was  clearly  the  intention  to  apply  the 
last  plea  to  such  parts  of  the  declaration  as  were  unanswered.  As  this  plea 
is  given  by  the  rules  of  the  judges,  it  may  be  considered  as  relieved  from  the 
strictness  of  form  required  in  other  cases,  and  every  intendment  will  be 
made  in  favour  of  it.  The  payment  of  money  into  Court,  is  only  an  admission 
of  a  claim  to  the  extent  of  the  money  paid  in.  Finleyeon  v.  Mackenzie  (c); 
Reid  V.  Dickons  (d). — [Parke,  B. — Under  the  old  rule,  you  could  not  hiive 

(a)  2  C,  M.  &  R.  564 :  1  Gale,  312 ;  (c)  3  Bing.  N.  C  824 ;  3  Hodges,  211 ; 
5  Tynr.  524.  5  Scott,  20. 


(b)  5  Adol.  &  E.  61 ;  2  Har.  &  Woll 
146. 


(<0  5  B.  &  Adol.  499;  2  Nev.  t 
Man.  369. 
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proved  payment  ader  action  brought,  except  in  mitigation  of  damages.] — ^The  Exfhtqttn. 
plea  admits  the  engagements  between  the  plaintiff  and  defendant,  that  he 
served  her  for  two  months,  and  that  21/.  are  due. — [Parke,  B. — ^If  the 
plaintiff  is  entitled  to  recover  for  the  two  months  be  actually  served,  and  also 
for  the  Gne  months,  by  reason  of  his  improper  discharge,  then  the  count  con- 
tains a  double  breach ;  and  money  having  been  paid  into  G>urt  upon  that 
count,  both  breaches  are  admitted.] — The  difficulty  has  been  caused  by  the 
plaintiff,  who  has  permitted  inconsistent  pleas  to  be  on  the  reoord.-«-[ParAr6, 
B. — If  there  had  been  one  non  a$tump9U,  and  this  plea  of  payment  into  Court, 
1  should  have  said  that  the  defendant  was  entitled  to  a  verdict.  But  here 
there  is  no  complete  answer  to  the  whole  cause  of  action,  without  having  re- 
course to  the  plea  of  payment. 

The  plaintiff  ^8  counsel  having  agreed  to  accept  nominal  damaged. 

Parks,  B.,  said^^ill  the  Court  sgree  in  the  view  already  taken,  that 
whether  money  is  paid  into  Court  or  not,  each  issue  must  be  tried  by  itself. 
If  the  plaintiff  chooses  to  leave  inconsistent  pleas  upon  the  record,  he  must 
take  the  consequences;  but  if  they  remain,  it  is  the  duty  of  the  judge  and  jury 
to  try  them.  Here,  the  second  plea  raises  an  issue  on  the  whole  of  the  first 
count,  except  an  undefined  portion,  for  services  actually  performed ;  that  issue 
being,  whether  or  not  the  plaintiff  was  properly  dismissed  for  disobedience  of 
the  lawful  orders  of  the  defendant.  That  issue  was  disposed  of  in  favour  of 
the  defendant.  But  there  still  remains  an  indefinite  portion  of  the  first  count 
mianswered.  Then,  upon  the  second  count,  the  jury  find  that  the  defendant 
was  never  indebted  to  the  plaintiff,  except  as  to  an  undefined  sum,  not  exceed- 
ing 2U  Then  comes  the  plea  of  payment  of  money  into  Court,  which  admits 
the  cause  of  action  contained  in  the  declaration ;  but  denies  that  the  plaintiff 
is  entitled  to  recover  more  than  the  sum  paid  into  Court.  On  the  true  con- 
struction of  the  first  count,  the  claim  is  not  for  any  particular  period  which 
the  plaintiff  has  served ;  but  the  real  cause  of  complaint  is,  that  the  plaintiff 
has  been  discharged  without  reasonable  cause.  But  even  supposing  that  the 
count  contains  enough  to  entitle  the  plaintiff  to  recover  for  one  month,  then  it 
must  be  considered  as  containing  a  double  breach ;  and  the  defendant,  by  pay- 
ing money  into  Court,  admits  both  the  breaches :  this  being  an  sgreement  to 
pay  a  stipulated  sum  for  a  stipulated  time ;  in  either  view  the  plaintiff  is 
entitled  to  recover.  Then  the  record  stands  thus — there  is  an  undefined 
portion  of  the  first  and  second  count  s  unanswered ;  but  as  the  Court  cannot 
say  how  much  the  plaintiff  is  entitled  to  recover  for  that  undefined  amount, 
his  claims  must  be  reduced  to  nominal  damages. 

Holland  and  Alderson,  Bs.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  for  1#. 

Bampas,  Serjt,  and  Hum/rey,  appeared  in  support  of  the  rule. 
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E»^^.     TwEMLOw  and  others  v.  Askey  and  another,  Assignees  of 

Webster,  a  Bankrupt. 

Where  there        ASSUMPSIT.    The  declaration  stated,  that  before  the  making  of  the 
pieu!  Mch  agreement  thereinafter  mentioned,  the  plaintiffs  were  possessed  of  a  cer- 

muft  be  tiJcen     tain  stone-quarry,  and  on,  Ac,  agreed  with  Webster ^  before  his  bankruptcy, 
alone  upon  the    to  permit  him  to  take  therefrom  such  quantities  of  stone  as  he  might  require, 
ISre'^whMe^ir  ^'^^  *^®  purpose  of  building  a  certain  church,  which  he  had  undertaken  to 
assumptit,  the    build  at  a  certain  price,  to  wit,  &c. ;  and  that    Webiter,  before  he  became 
preaded°the        bankrupt,  agreed  to  pay  for  the  same  ;  and  that,  in  pursuance  of  the  said 
general  iasue      contract,  he  did  take  therefrom  divers  large  quantities  of  stone  for  the  said 
money  into        purpose,  and  was  indebted  to  the  said  plaintiffs  for  the  same  in  the  sum  of 
TOdict*wM*       *^^*'  ^^^^^  *"*"  ^*®  ^^***  ^^®  ^^^  owing  to  the  plaintiffs.     The  declaration 
found  for  him    then  stated,  that  Webster  afterwards  became  a  bankrupt,  and  the  defendants 
hwue>-HeU,      ^^^  chosen  his  assignees;  and  that  at  the  time  he  so  became  a  bankrupt, 
that  the  admit-  the  church,  which  he  had  contracted  to  build,  was  unfinished  ;  and  that  the 
of  payment  into  defendants,  after  they  became  such  assignees,  adopted  the  said  contract  of 
OTtiUe  the  "^     Webiter  to  build  the  said  church,  and  agreed  to  continue  and  to  fulfil  the  con- 
plaintiff  to  hare  tract  made  by  Webster  and  the  plaintiff,  and  thereby,  as  assignees  as  afore- 
toredfor  Mm     ^^^»  became  and  were  liable  to  and  bound  by  all  the  equities  which  Webster 
on  the  other       stood  under,  with  respect  to  the  said  contracts ;  and  one  of  which  equities 
was,  to  pay  to  the  plaintiffs  the  said  sum  of  50/.  for  the  said  stones,  which  he 
had   80  taken  from  the   said  quarry  of  the  plaintiffs,  and  applied  to  the 
building  of  the  said  church ;  and  thereupon  afterwards,  in  consideration  that 
the  plaintiffs  would  permit  the  defendants,  as  assignees,  to  take  such  quan- 
tities of  stone  from  the  said  quarry  as  would  be  necessary  for  completing  the 
contract  so  adopted  by  them,  they  promised  to  pay  the  plaintiffs  the  said  sum 
of  50/.  for  the  stone  taken  by  Webster  before  he  became  a  bankrupt,  and 
also  for  such  quantities  of  stone  as  they,  as  assignees,  should  thereafter  take, 
for  the  purpose  of  building  the  said  church,  and  completing  the  said  contract 
Averment,  that  they  took  from  the  quarry  a  certain  quantity  of  stone,  to  wit, 
&c.,  and  became  liable  to  pay  for  the  same  the  sum  of  25/.,  which,  together 
with  the  aforesaid  sum,  amounted  to  the  sum  of  75/.  in  the  whole.     Breach, 
non-payment  of  the  same,  or  of  any  part  thereof. 

PUas :  First,  as  to  the  said  causes  of  actk>n,  so  far  as  they  relate  to  the 
supposed  promise  first  mentioned,  and  whereby  it  is  alleged,  that  the  defend^ 
ants,  as  assignees,  promised  to  pay  for  the  said  quantities  of  stone  taken  by 
Webster,  to  wit,  the  sum  of  50/.,  non  assumpsit  Second,  as  to  the  residue 
of  the  causes  of  action,  payment  into  Court  of  the  sum  of  6/.  I2s.  1  Id,  Re- 
plication  thereto,  acceptance  in  satisfaction  of  that  sum. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Assizes  for  the  county  of 
Stajfford,  the  jury  found  for  the  defendants  on  the  issue  raised  by  the  first 
plea. 

R.  F,  Richards  had  obtained  a  rule  nisi  to  set  aside  the  verdict,  on  the 
ground  that  the  payment  of  money  into  Court  upon  one  breach,  admitted  the 
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contract  alleged  in  the  declaration ;  and  that  the  finding  of  the  jury  on  the  first      E»^ 
isBue,  was  inconsistent  with  the  admissioa  on  the  record.    He  referred  to 
Djfer  V.  Athlon  (a). 

On  the  case  being  called  on  for  argument, 

Alderson,  B.,  said — The  Court  having  heard  the  whole  question  discussed 
in  Fischer  v.  Aide  (b),  are  of  opinion,  that  each  plea  must  be  taken  separately, 
and  that  each  must  be  looked  at  as  if  it  were  the  sole  plea  upon  the  record. 
This  case  cannot  be  distinguished  in  principle. 

Rule  discharged. 

(«)  1  B.  &  C.  3;  2  D.  &  R.  10.  (6)  Ante,  p.  1G8. 


Emmott  v.  Standen. 

r^EBT  for  horse-meat,  stabling,  &c.     The  declaration  contained  6ve  counts,  A  declaration 

claiming  the  sum  of  15/,  in  each;  and  concluded,  that  although  the  de-  ^nedfire"^ 

fendant  paid  parcel  of  the  said  monies,  yet  the  residue,  amounting  to  65/.,  was  counu,  for  152. 

StlU  clue.  ing  credit  for 

J^eoM:  first,  as  to  all  the  monies  in  the  declaration  mentioned,  except  as  to  P"^?^  °^,*^®^ 

•^        '  ,  monies,  claimed 

10/.  13«.,  parcel,  &c.,  nunquam  indebitatus;  secondly ,  as  to  10/.  13«.  pay-  a  balance  of 

ment;  thirty,  as  to  10/.  13#.,  the  defendant  says,  that  the  plaintiff  ought  ^\J^l^ 

not  further  to  maintain  his  action  in  respect  thereof,  because  the  defendant  JJJ^ig/**  j. 

BOW  brings  into  Court  the  sum  of  10/.  13#.,  ready  to  be  paid  to  the  plaintiff;  claimed' a 

and  the  defendant  further  says,  that  he  is  not  indebted  to  the  plaintiff  in  a  \^^\^^  ^ 

greater  amount  than  the  said  sum  of  10/.  \Zs.  in  respect  of  the  causes  of  The  defendant 

action  in  the  decktration  mentioned,  so  far  as  the  same  causes  of  action  relate  L^Vi  ind^- 

to  the  said  sum  of  10/.  13«.,  parcel,  &c.  io7lS'  ** 

Replication,  that  the  plaintiff,  inasmuch  as  he  admits  that  the  defendant  parcel,  &c.' 

DCTer  was  indebted  to  him  in  respect  of  the  debt  in  and  by  the  declaration  to*lo![%/pay- 

demanded,  to  a  greater  amount  than  the  said  sum  of  10^  13«.  paid  into  Ck)urt,  ment.   Hardly, 

he  freely  here  in  Court  accepts  the  said  sum  of  10/.  13«.  in  full  satisfaction  ^yment  of  that 

and  discharge  of  the  debt,  in  and  by  the  declaration  demanded,  and  of  all  sum  into  Cour^ 

damages  by  him  the  plaintiff  sustained,  by  reason  of  the  detention  thereof,  the  causes  of 

^^  action  in  the 

declaration 

The  particulars  of  demand  gave  credit  for  10/.  13«.,  and  claimed  a  balance  mentioned;  to 

of  12/.  19*.  6c/.  rSff^;.. 


plainti  AT  re- 
plied, by  ac- 


The  defendant  having  signed  judgment  of  non  pros,  **^d  °V^o'"rt- 

Htld,  that  the 

R  F.  Lee  obtained  a  rule  to  set  aside  the  judgment,  for  irregularity.    He  *®[®^i"^''" 


-        ,         ^  _,  ,  ^  entitled  to  sign 

referred  to  Coates  v.  Stevens  (a).  judgment  of 

•on  prof,  for 

N.  R.  Clark  shewed  cause. — The  case  is  distinguishable  from  Coates  v.   answer  to  the 
Stevens,  because  there  the  money  was  paid  into  Court  generally  upon  the  ^^®'  P^®^' 

{aj  2  C,  M.  &  B.  118 ;  2  Gale,  75 ;  3  DowL  P.  €.  784;  5  Tyrw.  764 
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JEftjjHy*  whole  declaration.  Here  the  pajment  applies  to  a  part  only,  and  the  pleas  to 
the  other  part  are  wholly  tinanswered.  It  h  dear,  from  the  case  of  Ernest  y. 
Braum  (6),  that  the  defendant  was  obliged  to  plead  payment,  notwithstanding 
the  admission  in  the  particulars.     Thpham  v.  Kidmore  (e),  is  precisely  in  point. 

Lee,  contrd, — ^It  would  seem,  from  the  case  of  Coatee  v.  Stevens,  that  where 
the  action  is  brought  for  the  balance  of  an  account,  it  is  unnecessary  to  plead 
a  payment  admitted  by  the  particulars. — [Parke,  B. — This  plea  of  payment 
into  Court,  is  irregular  in  form ;  but  in  truth,  it  professes  to  answer  only 
10/.  13«.  of  the  demand.  The  plaintiff  has  brought  all  the  difficulty  on  him- 
self, by  claiming  65/.,  when  only  22/.  lU.  6d.  was  due.  The  pleas  of  mrn- 
quam  indebitatue,  and  payment,  are  unanswered ;  they  must  be  got  rid  of, 
or  the  defendant  is  entitled  to  sign  judgment  of  nan  proeJ] — ^The  defendant 
ought  to  have  resisted  the  taxation  of  costs  by  the  plaintiff. 

Per  Curiam. — The  defendant  could  not  have  resisted  the  taxation  of  costs, 
because  the  plaintiff  was  entitled  to  costs  in  respect  of  the  payment  of  money 
into  Court.  The  result  is,  that  the  judgment  is  regular.  The  cane  differs 
from  Coatee  v.  Stevene  ;  because  there  the  payment  into  Court  applied  to  the 
whole  declaration ;  but  it  resembles  Topham  v.  Kidmore, 

Jlule  discharged. 


4^ 


b)  3  Bing.  N.  C.  674 ;  3  Hodges..  79 ;      (e)  5  Dowl.  P.  C.  676 ;  1  W.  W.,  U 
ott,  385.  D.  341. 


Attorney  General  v.  Pickard. 

A.,  hj  his  will,  INFORMATION  against  the  defendant  for  legacy  duties,  claimed  to  be  pay- 
*^     ,  here-         ^^^^  under  the  will  of  John  Trenehard,  deceased.     The  first  count  of  tJie 


ditamcnta,  tnd  information  stated,  that  on  the  4th  of  December,  1815,  John  Trenehard  duly 

certain  tonants  made  his  last  will  and  testament  in  writing,  according  to  the  fbrm  of  the 

owion  withT  ^^^^^  ^^  ^^^  ^^^'^  made  and  provided,  and  thereby  gave  and  devised  certain 

power  to  each  manors,  hereditaments,  and  premises,in  the  said  will  first  mentioned,  and  therein 

tk  pcMMdo^  'Aoi^  particularly  described,  unto  Francis  John  Broume  and  the  Rev.  John 

to  ^^  ^^11  Morion  Couison,  their  heirs  and  assigns,  to  the  several  uses,  upon  and  for 

with  an  annui-  the  Several  trusts,  intents,  and  purposes,  and  under  and  subject  to  the  several 

^^ofuywcouA  Po^®i^>  provisoes,  conditions  and  declarations  thereinafter  limited,  declared, 

with  whom  expressed,  and  contained  of  and  concerning  the  same,  that  is  to  say  (amongst 

pectiTefy  hare  Other  things,  and  subject  and  chargeable  to  certain  annuities  in  the  said  will 

Stometime^'er  P"^'^**^y  mentioned),  to  the  use  of  William  Trenehard,  and  his  assigns,  for 

the  death  of  the  and  during  the  term  of  his  natural  life ;  and  from  and  immediately  ailer  the  de- 

eauiM'di^  termination  of  that  estate  by  forfeiture  or  otherwise,  in  the  life  time  of  the  said 

•eeaded  upon  a  William  Trenehard,  to  the  use  of  the  said  Francis  John  Browne,  and  John 

tttftMit  ftv  life  — 

who  ezwciaed  Morton  Caulson,  and  their  heirs,  during  the  natural  life  of  him  the  said  William 

momtBMB^in  ^''•'•**^^»  "*  ^'^®*>  ^  support  the  contingent  uses  and  estates  thereinafter 

favoarofhia  limited,  &c.;  and  from  and  immediately  after  the  decease  of  him  the  said 

Uu^tk^unmi.  ^^^^^om  Drenehard,  to  the  use  of  the  first,  second,  third,  fourth,  and  every 

tywaaUaUeto  other  sott  of  the  Said  WtKam  Itmekard,  lawfoUy  to  be  b^otten,  severally/ 
Mgacy  daty* 
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8ucoeff8ive1y»  tnd  in  remainder,  one  after  another,  in  order  and  course  as  they 
lespectively  should  be  in  seniority  of  age,  and  of  the  heirs  male  of  the  respec- 
(ire  bodies  of  such  sons  respectively ;  and  for  default  of  such  issue,  to  the 
we  of  his  nephew,  Thomas  Pickard,  and  his  assigns,  lor  and  during  the  term 
of  his  natural  life  (with  remainder  to  trustees,  to  preserve  as  beibre,  and  with 
remaindere  in  tail  to  his  issue,  as  before) ;  and  for  default  of  such  issue,  to 
the  use  of  his  nephew,  the  Rev.  George  Pickard^  clerk  (the  defendant),  and 
bis  assigns,  for  and  during  the  term  of  his  natural  life  (with  remainder  to 
trustees  to  preserve,  as  before),  with  divers  other  limitations  over  in  the  said 
will  particularly  mentioned ;  and  the  said  testator  also,  by  his  said  will,  gave 
and  devised  certain  other  manors,  hereditamenUt,  and  premises,  in  the  said 
will  secondly  mentioned,  and  therein  particularly  described,  unto  the  said 
Francis  John  Broume  and  John  Morton  Couhon,  their  heirs  and  assigns,  to 
the  several  uses,  upon  and  for  the  several  trusts,  intents,  and  purposes,  and 
under  and  subject  to  the  several  powers,  provisoes,  conditions,  and  declara- 
tions thereinafler  limited,  declared,  expressed,  and  contained,  of  and  concern- 
ing the  same ;  that  is  to  say,  (amongst  other  things)  as  to  all  that  his  ad  vow- 
son,  donation,  and  right  of  patronage  and  presentation,  in  and  to  certain 
rectories  and  parishes  therein  mentioned  and  particularly  described,  to  the 
use  of  them  the  said  Franeit  John  Broume  and  John  Morton  Couieon,  their 
executors,  administrators,  and  assigns,  for  the  term  of  ninety-nine  years,  to 
be  computed  from  the  day  of  his  decease,  upon  the  trust  therein  mentioned ; 
and  as  to  the  said  advowsods  and  hereditaments  comprised  in  the  said 
term  of  ninety-nine  years,  from  and  immediately  afler  the  expiration  or  other 
sooner  determination  d  the  said  term,  and  in  the  meantime  subject  thereto, 
snd  to  the  trusts  therec^;  and  as  to  all  other  the  said  manors,  hereditaments, 
and  premises,    seoondly  above  devised,  whereof  no  use  was  thereinbefore 
declared,  to  the  use  of  his  said  nephew  Thomas  Piehard,  and  his  assigns,  fur 
and  during  the  term  of  his  natural  life  (with  remainder  to  trustees  to  preserve, 
and  with  like  remainders  in  tail,  as  before),  and  for  default  of  such  issue,  to 
the  use  of  his  said  nephew  George  Pickard,  and  his  assigns,  for  and  during 
the  term  of  his  natural  life  (with  remainder  to  trustees  to  preserve),  with 
divers  other  limitations  over,  in  the  said  will  particularly  mentioned.    And 
the  said  testator,  by  his  said  will  further  provided  and  declared,  that  it  should 
be  lawful  for  the  several  persons,  who  for  the  time  being  should,  by  virtue  of 
any  of  the  limitations  thereinbefore  contained,  be  in  the  actual  possession,  or 
entitled  to  the  rents,  issues,  and  profits  of  the  said  manors,  hereditaments,  and 
premises  thereinbefore  firstly  and  secondly  devised  as  aforesaid,  or  any  of 
them,  or  any  part  or  parts  thereof,  by  any  deed  or  deeds,  instrument  or  in- 
struments in  writing,  with  or  without  power  of  revocation,  to  be  by  them 
respectively  sealed  and  delivered  in  the  presence  of,  and  to  be  attested  by, 
two  or  more  credible  witnesses,  or  by  their  respective  last  wills  and  testaments, 
in  writing,  or  any  codicil  or  codicils  thereto,  to  be  by  them  respectively  signed 
and  published,  in  the  presence  of,  and  to  be  attested  by  three  or  more  cre« 
dible  witnesses,  to  grant,  limit,  or  appoint  unto  any  woman  or  women  respec- 
tively, with  whom  they  should  respectively  have  been  married,  or  should 
reflectively  intermarry,  for  the  life  or  lives  of  such  woman  or  women  respec- 
tively, and  for  her  or  their  jointure  or  respective  jointures,  and  in  bar  or 
without  being  in  bar  of  her  or  their  dower  or  respective  dowers  any  annual 
sum  or  yearly  rent-charge,  annual  sums  or  yearly  rent-charges,  not  exceeding 
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Etttieaner,  if)  the  whole  the  annual  sum  thereinaAer  mentioned;  that  is  to  say,  as  to  his 
taid  manors,  hereditaments,  and  premises  therein  firstly  devised,  as  herein^ 
before  mentioned,  any  annual  sum  or  yearly  rent-charge,  not  exceeding  2-50^, 
and  as  to  his  manors/  hereditaments,  and  premises  therein  secondly  devised, 
as  hereinbefore  mentioned,  any  annual  sum  or  yearly  rent-charge,  not  ex- 
ceeding 500/.;  for  the  life  or  lives  of  any  such  woman  or  women  respectively; 
tuch  annual  sums  or  yearly  rent-charges  to  be  issuing  and  payable  out  of, 
and  to  be  respectively  charged  and  chargeable  upon  all  or  any  part  or  parts 
of  the  said  manors,  hereditaments,  and  premises,  firstly  and  secondly  devised 
as  aforesaid,  to  be  clear  of  all  parliamentary  and  other  taxes  and  deductions 
whatsoever,  to  be  paid  quarterly  or  half-yearly,  at  such  days  or  times,  and  in 
such  manner,  and  with  such  powers  and  remedies  by  distress  and  entry  upon, 
and  perception  of  the  rents,  issues,  and  profits  of  tbe  respective  heredita- 
ments which  should  be  charged  therewith,  as  the  person  or  persons  respec- 
tively exercising  the  said  power  should  think  fit,  and  should  in  manner  therein- 
before mentioned,  direct  or  appoint,  as  by  the  said  will,  reference  being  thereto 
had,  would  appear.  The  information  then  stated,  that  afterwards,  and  in  the 
lifetime  of  the  said  John  Trenchard,  to  wit,  on  the  1st  of  January ,  1819,  the 
said  William  Trenehard,  in  the  said  will  mentioned,  died  without  issue,  and 
(hat  the  said  John  TVenchard  afterwards,  and  after  the  3Ist  of  August,  1815, 
to  wit,  on  the  1st  day  of  January,  1820,  died,  without  altering  or  revoking 
his  said  will,  as  to  the  premises  hereinbefore  mentioned,  leaving  the  r4iid 
Thomas  Pickard  and  the  said  George  Pickard,  in  the  said  will  respectively 
mentioned,  him  surviving ;  and  thereupon  the  said  nomas  Pickard,  under 
and  by  virtue  of  the  said  will,  and  of  the  said  limitations  therein  contained, 
entered  into  and  upon  the  manors,  &&,  by  the  said  will  firstly  devised,  and 
also  into  and  upon  the  manors,  tenements,  and  hereditaments  by  the  said  will 
«  secondly  devised,  and  unto  the  receipt  of  the  rents  and  profits  thereof  respec- 
tively, and  remained  and  continued  in  such  possession,  and  in  the  receipt  of 
the  said  rents  and  profits  respectively,  from  thence  continually  until  the  time 
of  his  decease,  as  hereinafter  mentioned,  under  and  by  virtue  of  the  said  will, 
and  of  the  said  limitations  therein  contained  as  aforesaid  ;  that  the  said  Thomat 
Pickard  afterwards,  and  whilst  he  was  in  such  possession,  and  in  receipt  of 
the  said  rents  and  profits  as  aforesaid,  to  wit,  on  the  6th  day  of  Novemher, 
1829,  made  his  last  will  and  testament  in  writing,  signed,  sealed,  published, 
and  declared  by  him,  the  said  Thomas  Pickard,  in  the  presence  of  and  attested 
by  three  credible  witnesses,  and  thereby,  in  pursuance  and  by  virtue  of  tbe 
power  in  that  behalf  given  to  and  vested  in  him  by  the  said  will  of  the  said 
John  Trenchard,  he  did  appoint  unto  and  to  the  use  of  Harriet  Pickard, 
then  being  the  wife  of  the  said  T%omas  Pickard,  and  to  whom  he  had  been 
and  then  was  married,  one  annual  sum  or  yearly  rent-charge  of  250/.,  of  law- 
ful money  of  Great  Britain,  during  her  natural  life,  the  same  to  be  issuing 
and  payable  out  of,  and  charged  and  chargeable  upon  all  and  every  of  the 
manors,  messuages,  farms,  lands,  tenon^its,  and  hereditaments,  by  the  said 
will  of  the  said  John  Trenckard,  firstly  devised  and  limited  as  hereinbefore 
mentioned,  and  which  the  said  Tlkomas  Pickard  had  thereby  power  so  to 
charge ;  and  he  thereby  also  appointed  unto  and  to  the  use  of  his  said  wife, 
Barrisi,  one  other  annual  sum  or  yearly  rmt-dmrge  of  500/.  of  like  hiwAil 
moiiey,  during  her  natural  life,  the  same  to  be  issuing  and  payable  out  of,  and 
charged  and  diargeable  on  all  and  CTery  of  the  nnnors»  by  the  said  will  of  tlie 
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said  John  Trenehard,  secondly  devised  as  hereinbefore  mentioned,  and  which 
he  had  thereby  power  so  to  charge ;  and  the  said  JTufmtu  Pickard  thereby 
directed  and  appointed  that  the  said  two  several  annual  sums  or  yearly  rent- 
charges  of  250/.  and  500/.  respectively,  should  be  paid  to  his  said  wife  and 
her  assigns,  at  or  in  the  common  dining-hall  of  Lincoln  s-inn,  in  the  county  of 
Middleiex^  by  equal  quarterly  payments,  clear  of  all  parliamentary  and  other 
taxes  and  deductions  whatsoever,  the  first  of  such  quarterly  payments  to  be 
made  at  the  expiration  of  three  calendar  months  next  after  the  decease  of  the 
said  Thomas  Pickard,  as  by  the  said  will  of  the  said  Thomas  Pickard,  refer- 
ence being  thereto  had,  would  more  fully  appear ;  tliat  the  said  Thomas  Pick' 
ard  afterwards,  and  more  than  four  years  before  the  exhibiting  of  this  infor- 
mation, to  wit,  on  the  1st  of  September,  1830,  died  without  issue  male,  and 
trithout  altering  or  revoking  his  said  will,  as  to  the  said  appointment  hereiil- 
hefore  mentioned,  leaving  the  said  Harriet  Pickard  and  the  said  George 
Pickard'  respectively  him  surviving ;  and  thereupon  ailerwards,  and  more  than 
four  years  before  the  exhibiting  of  this  information,  to  wit,  on,  &€.,  the  said 
defendant,  George  Pickard,  entered  into  ahd  upon  the  said  manoris,  tenements, 
and  hereditaments,  by  the  said  will  of  the  said  Jokn  Trenehard  firstly  and 
seoondly  respectively  devised,  as  hereinbefore  mentioned,  and  into  and  upon 
the  possession  thereof^  and  then  became,  and  was  and  thence  continually  hath 
been  so  possessed  and  entitled  to  the  said  several  manors,  &c.,  according  to, 
and  under  and  by  virtue  of  the  said  will  of  the  said  John  Trenehard,  and  of 
the  limitations  therein  contained,  subject  to  the  said  legacies,  by  way  of 
annuities,  so  appointed  to  be  paid  to  the  said  Harriet  Pickard  as  aforesaid ; 
that  the  said  Harriet  Pickard  was  a  stranger  in  blood  to  the  said  first-men- 
tioned testator,  and  that  at  the  time  of  the  death  of  the  said  Thomas  Pickard^ 
to  wit,  on,  &C.,  the  said  Harriet  Pickard  was  of  the  age  of  66  years,  and  no 
more,  and  also  that  the  value  of  the  said  two  legacies,  so  given  by  the  way 
of  annuities  to  the  said  Harriet  Pickard  as  aforesaid,  according  to  the  Statute 
in  such  case  made  and  provided,  then  and  there  amounted  in  the  whole  to  a 
large  sum  of  money,  to  wit,  the  sum  of  5,616/.,  and  also  that  the  duties  which 
should  and  ought  to  have  been  paid  for  and  in  respect  of  the  said  beqnest  to 
the  said  Harriet  Pickard,  then  and  there  amounted  to  a  large  sum  of  money, 
to  wit,  the  sum  of  501/.  4«. :  that  the  said  defendant.  George  Pickard,  having 
entered  into  and  become  possessed  of  the  rents  and  profMs  of  the  said  several 
manors,  &c.,  hereinbefore  mentioned,  and  entitled  to  the  same  as  aforesaid^ 
subject  to  the  said  bequests  to  the  said  Harriet  Pickard,  heretofore,  and  before 
the  exhibiting  of  this  information,  did  pay  and  satisfy  unto  the  said  Harriet 
Pickard  the  said  annuities  so  appointed  to  the  said  Harriet  Pickard  as  afore-^ 
said,  for  and  during  the  space  of  four  years  next  succeeding  after  the  death 
of  the  said  Thomas  Pickard,  to  wit,  on  the  several  days  and  times,  and  by 
the  payments  m  that  behalf  directed  and  appointed  as  aforesaid,  without  hav- 
ing received  Or  deducted  the  duty  chargeable  thereon  as  aforesaid,  the  said 
duty  not  having  been  first  duly  paid  to  his  Majesty,  whereby  and  by  force  of 
the  Statute  in  such  case  made  and  provided,  the  said  defendant,  George 
Pickard,  so  being  entitled  to  the  said  several  manors,  tenements,  and  here- 
ditaments as  aforeso'id,  subject  to  the  said  last-mentioned  legacies,  became 
*nd  was,  and  still  is  liable  to  pay  to  his  said^Majesty  the  said  sum  of  561/.  As., 
being  the  amount  of  the  said  duty  so  due  and  payable  in  respect  of  the  said 
legacies. 
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The  second  count  was  for  penalties  for  paying  the  annui&s  without  taking 
proper  stamped  receipts ;  the  third  was  in  inde&iiaius  oMtumpnt,  for  duties  ; 
and  the  fourth,  on  an  account  stated. 

The  defendant  demurred  to  the  first  count,  and  to  the  others  pleaded  nil 
debit. 

The  points  for  argument,  on  the  part  of  the  defendant,  were  as  follows  »— 
The  defendant  contends,  that  as  Mrs.  Pickard,  the  jointress,  was  not  an  object 
of  the  bounty  of  the  testator,  John  Trenchard,  the  legacy  duty  does  net 
attach ;  that  the  case  is  neither  within  the  letter  nor  the  spirit  of  the  Legacy 
Duty  Acts,  as  Mrs.  Fickard  is  neither  specially  named  or  described  in  the 
will  of  John  Trenchard 

The  Attorney-General's  points  for  aigument,  were  as  follow : — ^The  Attor- 
ney General  claims  the  payment  of  duty  under  the  56  Geo.  3,  c.  184»  sched. 
part  3,  title  Legacy;  46  Geo.  8,  c.  28,  ss.  4  and  6 ;  and  36  Geo.  3,  c  b% 
s.  8;  and  intends  to  argue,—- 

First,  That  Mrs.  Harriet  Pichard,  the  i^pointee  of  the  powers  created  by 
the  will  oiJohn  Trenchard,  took  the  annuities,  b  the  first  count  menttoned, 
by  the  gift  of  John  Trenchard;  and 

Secondly,  That  the  defendant  is  the  person  chargeable  with  such  duty,  he 
being  entitled  to  the  real  estate  in  the  first  count  mentioned,  subject  to  the 
said  annuities. 

The  demurrer  was  argued  in  Hilary  Term,  by 

Erie,  for  the  defendant. — The  defendant  is  not  liable  to  pay  legacy  duty  in 
respect  of  the  rent-charge  to  Mrs.  Fickard.  The  original  testator  grants 
estates  for  life  to  divers  persons  in  succession,  and  annexes  to  such  estates  a 
power  of  granting  a  rent-charge  in  favour  of  any  woman  or  women  with 
whom  they  might  intermarry,  if  such  woman  or  women  should  survive  them. 
That  which  passes  from  the  testator  is  not  a  gift  of  money ;  but  he  gave  to 
each  tenant  for  life  a  power  of  raising  a  rent-charge,  and  deducting  it  out  of 
the  estate  of  the  succeeding  tenant  for  life.  Under  these  circumstances,  the 
question  is,  whether  legacy  duty  is  payable  to  the  Crown  on  those  rent- 
charges  under  the  65  Geo.  3,  c.  184,  sched.  part  3,  tit.  Legacies.  The  words 
are,  ''  for  every  legacy,  specific  or  pecuniary,  or  of  any  other  description,  of 
the  amount  or  value  of  20/.  or  upwards,  given  by  any  will  or  testamentary 
instrument,  of  any  person  who  shall  haire  died  after  the  6th  day  of  April, 
1806,  either  out  of  his  or  her  personal  or  moveable  estate,  or  out  of  or  charged 
upon  his  or  her  real  or  heritable  estate,  or  out  of  any  monies  to  arise  by  the 
sale,  mortgage,  or  disposition  of  his  or  her  real  or  heritable  estate,  or  any 
part  thereof,  and  which  shall  be  paid,  delivered,  retained,  satisfied  or  discharged 
after  the  31st  day  of  August,  1816,''  the  respective  duties  therein  mentioiied. 
It  further  states,  that  *'  all  gifts  of  annuities,  or  by  way  of  annuity,  or  of  any 
other  partial  benefit  or  interest  out  of  any  such  estate  or  effects  as  aforesaid, 
shall  be  deemed  legacies>  within  the  intent  and  meaning  of  this  schedule.''  The 
words  being,  "  any  legacy,  specific  or  pecuniary,"  it  is  material  to  see  whether 
by  the  will,  any  gift  of  money  was  made.  Now,  here  there  was  no  present 
gift  of  money,  but  only  the  grant  of  a  power  to  create  a  rent-chaige*  The 
750/.  is  not  given  by  the  testator,  but  is  ultimately  taken  out  of  the  real  estete 
by  the  tenant  for  life  for  the  time  being. 
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But  fnrtlier,  the  46  G#o.  3,  c.  28»  m.  4  &  5  (a),  and  36  Geo.  3,  c.  52, 
8.  7(^),  are  relied  upon  by  the  Crown,  as  giving  the  right  to  duties  in  this 
esse.  The  intent  of  both  these  Statutes  plainly  was,  to  lay  the  duty  on  the 
money  receiYed  from  the  testator,  and  that  it  should  be  levied  on  the  party 
receiving  it.  But  here  the  attempt  is  to  levy  the  tax,  not  upon  a  donee  of  the 
tesutor,  but  upon  a  person  standing  in  a  totally  different  situation.  If  it  be 
true  that  the  duty  attaches  wherever  there  is  a  power  to  create  the  annuity, 
the  children  of  the  marriage  would  be  equally  liable  to  the  duty. 

The  cases  which  have  been  decided  on  this  subject  shew  that  this  is  not 
a  gift  of  any  money,  nor  a  gift  by  the  testator  to  this  party.  In  the  Attorney 
Gemral  v.  Jackson  (c),  a  testator  gave  a  life  estate  in  his  freehold  property 
to  C  7*.,  and  aAer  her  decease,  and  in  the  event  of  her  husband,  /.  T.,  sur- 
viving her,  he  gave  an  annuity  or  yearly  rent-charge  of  500/.,  payable  quar- 
terly, with  such  power  of  remedy  of  distress  and  entry,  and  perception  of 
rents,  in  case  the  annuity  should  be  in  arrear,  as  are  reserved  to  the  lessors 
for  the  recovery  of  rents  on  leases  for  years ;  and  subject  to  that  annuity  he 
gave  bis  real  estates,  in  moieties,  to  R,J,'m  fee,  and  to  H.  J.  for  life ;  it  was 
held,  that  legacy  duty  was  payable  upon  the  devise  to  /.  7!  by  R.  /.  and 
H,  /.    But  there  the  testator  himself  named  the  sum  to  be  paid  out  of  his 

(a)  Section  4.    **  Every  gift,  bv  any     whom  the  real  estate  shall  be  devised, 
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will  or  testamentary  instrument  or  taiy 
person  dying  after  the  passing  of  this 
Act,  which,  by  virtue  oi  any  such  will 
or  testamentary  instrument,  shall  have 
effect  or  be  satisfied  out  of  the  personal 
estate  of  such  person  so  dying,  or  out  of 
any  personal  estate  wliich  such  person 
shall  have  power  to  dispose  of,  or  as  he 
or  she  shall  think  fit,  or  which  shall  have 
been  charged  upon  or  made  payable  out 
of  anv  real  estate  of  the  person  so  dying, 
or  wkich  such  person  may  have  the 
power  to  dispose  of,  whether  the  same 
shall  be  given  by  way  of  annuity  or  in 
aay  other  form,  shall  be  deemed  and 
taken  to  be  a  legacy,  within  the  true 
intent  and  meaning  of  this  Act:  Pro- 
vided alwa^-s,  that  nothing  herein  con- 
tained shall  be  construed  to  extend  to 
the  charging  with  the  duties  by  this  Act 
granted,  any  specific  sum  or  sums  of 
mooey,  orany  share  or  proportion  there- 
of, charged  by  any  marriage  settlement, 
or  deed  or  deeds,  upon  any  real  estate,  in 
any  case  in  which  any  such  sum  or  sums, 
or  share  or  proportion  thereof,  shall  be 
appointed  or  apportioned  by  any  will  or 
teitamentary  instrnment,  'under  any 
power  given  for  that  purpose  by  any 
such  marriage  settlement,  deed  or  dieeds.** 
See.  5.  **  And  be  it  further  enacted, 
That  the  duties  hereby  granted  on  lega- 
cies, or  charged  upon  or  made  pavable 
out  of  any  real  estate,  or  out  ot  any 
monies  to  arise  by  the  sale  of  any  real 
cstala^  or  upon  residues,  or  parts  or 
shsrci  of  residues  of  any  such  mo- 
nies, shall  be  acceunted  for,  answered, 
tad  paid  by  the  trustee  or  trustees  to 


out  of  which  the  legacy  or  legacies,  or 
share  or  shares  of  any  money,  arising 
out  of  the  sale  or  mortgage,  or  other 
disposition  of  such  real  estate,  ehall  be 
to  be  paid  or  satisfied ;  or  if  there 
shall  be  no  trustees,  then  by  the  person 
or  persons  entitled  to  such  real  estate, 
subject  to  any  such  legacy,  or  by  the 
person  or  persons  enipowerea  or 
required  to  pay  or  satisfy  any  such 
legacy." 

(b)  Sec.  7.  "  And  be  it  further  en- 
acted, That  any  gift  by  any  will  or  tes- 
tamentary instrument  of  any  person 
dyine  after  the  passing  of  this  Act, 
which  shall,  by  virtue  of  any  such  will 
or  testamentary  instrument,  have  effect 
or  be  satisfied  out  of  the  personal  estate 
of  such  person  so  dying,  or  out  of  any 
personal  estate  which  such  person  shall 
have  power  to  diKOose  of,  as  he  or  she 
shall  think  fit,  shall  be  deemed  and  taken 
to  be  a  legacy,  within  the  intent  and 
meaning  of  thu  Act,  whether  the  same 
shall  be  given  by  way  of  annuity,  or  in 
any  other  form,  and  whether  the  same 
shall  be  charged  only  on  such  personal 
estate,  or  charged  also  on  real  estiite  of 
the  tet'tttor  or  testatrix,  who  shall  give 
the  same,  except  so  far  as  the  same  shall 
be  paid  or  satisfied  out  of  such  real 
estate,  in  a  due  execution  of  the  will 
or  testamentary  instrument  by  which  the 
same  shall  be  given ;  and  every  gift 
which  shall  have  effect  as  a  donation 
mortU  easua^  shall  also  be  deemed  a 
leuacy  within  the  intent  and  ncaaiag 
of  this  Act." 

(c)  a  C.  &  J.  101. 
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estates,  and  the  individual  to  whom  it  should  be  paid ;  and  the  only  ground 
upon  which  it  was  contended  that  the  gift  was  exempt  from  legacy  duty  wan, 
that  it  was  a  devise  of  real  interest,  and  not  an  annuity  within  the  meaning  of 
the  Acts.  The  same  observations  apply  to  Siow  v.  Davenport  (d),  which 
was  similar  in  its  circumstances ;  the  only  difference  being,  that  (he  tenant 
for  life  had  a  discretionary  power  to  limit  the  amount  of  the  charge  to  the 
extent  of  600/.  So  also  in  Hales  v.  Freeman  (e),  the  object  of  the  bounty 
was  specified.  It  will  be  argued  on  the  other  side,  that  the  instrument  exe- 
cuting the  power,  is  to  be  considered  as  part  of  the  instrument  creating  the 
power,  and  that  this,  therefore,  must  be  taken  as  part  of  the  will  of  the  tes* 
tator ;  but  there  are  several  authorities  to  shew  that  such  instruments  are 
separate  and  distinct,  when  executed  at  different  times,  and  under  different 
circumstances,  Bartlet  v.  Ramsden  (f) ;  Hurd  v.  Fletcher  (jg) ;  Scraft&n  v. 
Quincey  (A) ;  Duke  of  Marlborough  v.  Lord  Godolphin  (t).  The  widow  of 
Thomas  Pickard  takes  under  the  will  of  her  husband,  who  makes  a  gift  to  her 
of  750/.  a  year ;  how  can  she  be  said  to  have  received  that  from  John 
Trenchardy  to  whom  she  was  a  perfect  stranger,  and  who  died  many  years 
before?  No  argument  can  be  drawn,  in  support  of  the  claim,  from  the  18th 
section  of  the  36  Geo.  3,  c.  52  (j),  as  that  does  not  relate  to  charges  on  land, 
but  only  to  legacies  given,  subject  to  powers  of  appointment  for  the  l)enefit 
of  persons  who  shall  be  specially  named  or  appointed  as  objects  of  such 
power.  This  is  not  the  case  of  a  legacy  given  for  a  limited  Interest,  with  a 
power  of  appointment  among  objects  specifically  named,  but  it  is  a  devise  of 
a  freehold  interest  in  land,  with  a  power  of  granting  a  rent-charge  out  of 
it;  and  it  is  submitted,  that  legacy  duty  does  not  attach,  on  such  power 
being  exercised. 


(il)  5  B.  &  Adol.  359. 

(er)  1  B.  &  B  391. 

(/)  1  Keb.  750. 

(g)  Dciig.  43. 

(//)  2  Ves.  sen.  413. 

(f)  Ibid.  61. 

( jp  Sec.  18.  "And  be  it  further  enact- 
ed, That  where  any  legacy,  or  the  residue, 
or  any  part  of  the  residue  of  any  personal 
estate,  shall  be  subjected  to  any  power 
of  appointment  to  or  fur  the  benefit  of 
any  person  or  persons  specially  named 
or  described  as  objects  of  such  power, 
such  property  shall  be  charged  with  duty, 
as  property  given  to  different  persons  in 
succession;  and  in  so  charging  such 
dut},  not  only  the  person  and  persons 
who  shall  take  previous  or  subject  to 
such  power  of  appointment,  but  also  any 
person  or  persons  who  shall  take  under, 
or  in  default  of  any  such  appointment, 
when  and  as  they  shall  so  take  respec- 
tively, shall,  in  respect  of  their  several 
interests,  whether  previous,  or  subject  to 
of  under,  or  in  respect  of  such  appoint- 
ment, be  charged  with  the  same  duty,  and 
in  the  same  manner,  as  if  the  same  in- 
terest had  been  given  to  him,  her,  or 
them  respectively  in  and  by  the  will  and 
testamentary  disposition  containing  such 


power,  in  the  same  order  and  course  of 
succession  as  shall  take  place  under  and 
by  virtue  of  such  power  of  appointment, 
or  in  default  of  execution  thereof  at 
the  case  may  happen  to  be ;  and  where 
any  property  shall  be  given  for  any 
limited  interest,  and  a  general  and  ab- 
solute power  of  appointment  shall  al&o 
be  gwtn  to  any  person  or  persons  to 
whom  the  property  would  oot  belong  in 
default  of  such  appointment,  such  pro- 
perty, upon  the  execution  of  such  power, 
shall  be  charged  with  the  same  duty,  and 
in  the  same  manner,  as  if  the  aame  pro- 
perty had  been  immediately  given  to  the 
person  or  persor^s  having  and  executing 
such  power,  after  allowing  any  duty 
before  paid  in  respect  thereof,  and 
where  any  property  shall  be  given  with 
any  such  general  power  of  appointment 
which  property,  in  default  of  appoint- 
ment, will  belong  to  the  person  or  per- 
sons to  whom  such  power  shall  also 
be  given,  such  property  shall  be  charged 
with  and  shall  pay  the  duty  by  this  Act 
imposed,  in  the  same  manner  as  if  such 
property  had  been  given  to  such  persen 
or  persons  absolutely  in  the  first  instance, 
without  such  power  of  appointment.'' 
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The  Solicitor  General^  for  the  Crown. — This  case  turns  upon  the  construe- 
Uxi  of  the  36  Geo.  3,  c.  52,  s.  7,  and  the  45  Geo.  Z,  c.  28,  s.  7.  It  does  not 
alter  the  nature  of  the  case  that  this  is  a  gift  of  real  estate  to  the  successive 
tenants  for  life.  On  a  gift  of  .land,  there  is  no  legacy  duty;  but  whenever  a 
charge  upon  land  comes  into  eese,  then  the  legacy  duty  attaches  upon  that 
charge.  The  real  question  therefore  is,  whether  this  is  a  charge  upon  land 
within  the  meaning  of  these  Statutes.  Suppose  that,  instead  of  a  gift  of  real 
estate,  teiere  had  been  a  gid  to  trustees  of  personal  estate,  upon  trust,  to  pay 
the  rents,  or  annual  proceeds,  to  William  TVenchard  for  life,  ^ith  remainder 
to  his  children,  then  with  remainder  to  T^omae  Piekard  for  life,  and  ailer  his 
death  to  his  children,  with  power  to  Thomas  Piekard  to  appoint  to  his  wife 
750/. ;  could  it  be  contended  that  that  sum  would  not  be  a  gift  of  money, 
subject  to  legacy  duty  ?  But  it  is  said,  that  this  is  not  a  gifl  which  the  party 
takes  by  virtue  of  a  testamentary  instrument,  but  that  he  takes  it  by  virtue 
of  the  will  and  an  act  done  afterwards,  namely,  the  instrument  executed  by 
Thomas  Piekard;  it  is,  however,  taken  under  the  will,  according  to  the  true 
intent  of  the  Statute.  Cases  have  been  referred  to,  to  shew  that  for  many 
purposes,  the  act  of  executing  the  power  is  a  separate  act ;  but  in  order  to 
ascertain  whether  the  two  are  to  be  attached  or  not,  the  whole  nature  of  the 
transaction  must  be  looked  at  Suppose  a  party  was  desirous  of  providing 
for  all  the  children  of  A.  B.,  could  he  avoid  the  legacy  duty,  by  making  a 
gill  to  them,  l^  A.  B.  should  think  fit  that  they  should  take«it.  There  would 
be  little  room  for  doubt,  if  the  case  rested  entirely  on  the  7th  section  of  the 
36  Geo.S.  But  the  18th  section  exhausts  every  possible  case  of  appoint- 
ments under  power ;  only  three  instances  of  a  power  of  appointment  can  be 
suggested.  First,  a  person  may  have  a  limited  interest  with  a  power  subject 
to  that  interest,  to  appoint  to  certain  restricted  classes ;  secondly,  a  person 
may  have  a  limited  interest,  with  an  absolute  power  of  appointment,  as  the 
devisee  may  think  fit ;  and  thirdly,  a  person  may  have  a  limited  interest,  and 
another  person  may  have  the  power  of  appointment  Then,  the  former  clauses 
having  provided  for  the  payment  of  duty,  where  the  legacies  are  given  in 
succession,  the  18th  section  enacts,  "  that  when  any  legacy,  or  the  residue, 
or  any  part  of  the  residue  of  any  personal  estate,  shall  be  subjected  to  any 
power  of  appointment  to  or  for  the  benefit  of  any  person  or  persons  specially 
named  or  described  as  objects  of  such  power,  such  property  shall  be  charged 
%'ith  duty,  as  property  given  to  difiTerent  persons  in  succession."  It  cannot 
be  the  meaning  of  the  Act,  that  the  individual  must  be  named  by  the  testator ; 
the  words  "  specially  named  or  described  as  the  objects  of  such  power,"  mean 
only  persons  who  fill  a  particular  character,  such  as  the  wife  or  children.  The 
meaning  of  the  section  is,  that  the  duty  shall  be  charged,  just  as  if  #iere  had 
been  a  gift  to  Thomas  Piekard  for  his  life,  with  remainder,  as  to  750/.  a  year, 
to  his  wife  for  her  life,  without  any^  power,  remainder  to  children,  if  there  had 
been  any,  with  remainder  over.  Suppose  personal  estate  were  bequeathed  to 
a  member  of  the  royal  family  (who  are  exempt  from  legacy  duty),  with  a 
power  to  appoint  an  annuity  to  any  servant  of  his,  and  he  were  to  appoint  an 
annuity  of  750/.  a  year,  could  it  be  doubted  that  such  a  case  would  fal' 
within  the  J  8th  section  of  the  36  Geo.  3,  c.  52.  The  cases  of  the  Attorney 
General  v  Jackeont  and  Stow  v.  Davenport,  clearly  shew  that  the  same  prin- 
ciple applies,  whether  the  power  is  to  appoint  out  of  personal  or  real  estates. 
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^Lord  Ahinger^  C.  B. — ^I  think  the  real  question  is,  whether  this  is  not  the 
creation  of  a  charge  by  PUkard,'] 

Erie,  in  reply. — ^It  in  impossible  to  consider  this  as  a  devise  by  John 
Trenehard  to  Harriet  Kckard;  the  gift  is  to  trustees*  one  after  another.  The 
defendant  may  argue,  that  on  T%oma9  Piekard  becoming  actual  tenant  for 
life  of  this  property,  he  might  have  entered  into  a  treaty  with  his  wife  as  to 
the  terms  on  which  he  would  exercise  this  very  power  of  jointuring,  and  that 
her  relatives  might  have  advanced  a  considerable  sum  in  consideration  of  the 
grant  of  the  charge  of  750/. ;  and  she  would  then,  to  all  intents  and  purposes, 
be  a  bond  fide  purchaser  of  the  rent-charge,  for  its  value ;  could  the  crown 
afterwards  say,  "  You  are  in  the  receipt  of  a  gratuitous  gift  of  750/.  per 
annum,  from  a  stranger  in  blood,  and  that  therefore,  ten  per  cent,  is  to  be 
charged  upon  the  total  value.^  If  the  18th  section  is  to  be  made  applicable, 
a  great  hardship  would  arise.  The  5th  section  of  the  45  Geo.  3*  enacts, 
**  That  where  the  duty  charged,  within  the  meaning  of  that  Statute,  cannot 
be  obtained  from  the  trustee  or  his  heirs,  the  tenant  may  be  resorted  ta" 
Now,  the  defendant  here,  who  is  the  succeeding  tenant  for  life,  is  intended  by 
the  testator  to  have  the  whole  use  and  benefit  of  the  annuity,  minus  the  750/ 
which  the  preceding  tenant  for  life  is  enabled  to  charge  for  the  benefit  of  hig 
widow.  This  is  a  devise  of  real  property^  with  a  power  to  diff^-ent  tenants 
for  life  to  create  t\  rent-charge,  and  as  one  of  those  tenants  gives  a  sum  of 
money  to  his  wife,  that  operates  upon  the  original  title,  and  is  a  gift  out  of 
real  property,  and  exempted  from  legacy  duty.  The  testator  not  having 
named  the  party  to  take  under  that  power,  it  cannot  be  said  that  an  individual, 
■o  taking,  is  a  legatee  of  the  original  testator. 

Cur.  ad9. 9ii& 

'  In  tMs  Term  the  judgment  of  the  Court  was  delivered  by 

l/)rd  Abingbr,  C.  B— This  was  an  information  filed  by  the  Crown,  for  the 
purpose  of  recovering  legacy  duties ;  and  the  question  upon  the  demurrer 
arose  upon  these  facts : — By  the  will  of  a  gentleman,  whose  name  was  nien- 
tbned  in  the  pleadings,  there  was  a  power  to  each  tenant  for  life,  in  succes- 
sion, to  charge  the  estates  with  certain  annuiUes,  amounUng  altogether  lo 
750/.  a  year,  by  way  of  jointure.  It  seema  that  the  estate  came  into  the  hands 
of  Mr.  Piekard;  and  the  question  was,  whether  this  charge  is  liable  to  legacy 
duty.  The  case  was  ably  argued  on  both  sides ;  and  we  ate  of  opinion  that 
the  Crown  is  entitled  to  judgment  on  this  demurrer.  There  can  be  no  doubt 
that  an  annuity  is,  by  the  definition  in  the  Legacy  Act,  a  legacy.  The  ques- 
tiun  is,  whether  this  annuity,  or  legacy,  must  be  considered  as  charged  upon 
the  real  estate  by  the  testator,  who  exercised  that  power.  Nothii^  can  be 
better  settled  than  the  general  rule,  that  interesU  created  by  the  execution 
of  a  power,  take  effect  precisely  in  the  same  manner  as  if  created  by  the 
instrument  which  gives  that  power.  This  was  admitted  by  the  defendant's 
counsel  in  argument;  but  he  contended  that  there  were  exceptions  to  this 
rule,  which,  he  said,  was  at  best  but  a  fiction  of  law  ;  and  that,  whaiever  the 
substantial  ends  of  justice  required  it,  an  exception  should  take  place.  But 
the  only  exoeptions  to  the  general  rule  are,  first,  where  the  question  of  time 
becomes  important :  thus,  in  the  case  of  7)i«  Duke  of  Marlhonmgk  v. 
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Lord  Goddpkinf  it  was  held  by  Lord  Hardwicke,  that  the  person  takL«i?» 
by  execution  of  a  power,  whether  realty  or  personalty,  takes  under  the 
authority  of  that  power,  and  in  the  like  manner,  as  if  his  name  and  interest 
had  been  specified  in  the  instrument  giving  the  power  ;  but  not  from  the  date 
of  the  power.  Thus,  Lady  Sunderland,  who  had  a  power,  by  the  will  of  her 
husband,  to  appoint  by  her  own  last  will  and  testament,  the  sum  of  30,000/., 
in  which  she  had  an  interest  for  life,  to  such  of  his  children  as  she  thought 
proper,  having,  by  her  will,  appointed  portions  amongst  the  children,  of  whom 
two  died  in  her  lifetime ;  it  was  held  by  Lord  Hardwicke,  that  there  was  no 
appointment  whatever  respecting  these ;  and  that  she  must  be  taken  so  to 
have  intended,  as  she  did  not,  upon  her  death,  alter  her  will.  In  that  case, 
thereibre,  the  children  who  did  take  under  the  power,  took  in  the  like  manner 
as  if  they  bad  been  appointed  by  their  father^s  will  creating  the  power,  to  take 
their  respective  shares  upon  the  death  of  Lady  Sunderland. 

The  second  exception  is,  when  the  instrument  executing  the  power  has  not 
been  duly  registered,  the  land  being  in  a  register  county,  to  avoid  mesne  in 
cumbrances ;  that  was  the  case  of  Serafton  v.  Quincey,  where  a  party  having 
executed  by  deed  a  power  to  cnarge  his  lands,  afterwards,  and  before  the 
deed  was  registered,  granted  a  mortgage  of  the  lands,  to  secure  money  bor- 
rowed. It  was  held,  by  the  Master  of  the  Rolls,  that  the  case  was  precisely 
within  the  terms  of  the  Register  Act,  and  was  a  question  of  priority  between 
two  incumbrances. 

The  third  case  of  exception,  is  that  of  an  execution  of  a  power  to  convey 
lands,  under  such  circumstances  as  to  make  the  conveyance  fraudulent  under 
the  Statute  of  EHmbetk,  This  is  said,  by  counsel,  arguendo,  in  2  resey,  65, 
(0  have  been  considered  by  Lord  Hardwicke  as  a  conveyance  of  lands  within 
that  Statute ;  but  this  is  only  to  say,  that  a  man  cannot  so  execute  his  power 
to  convey  his  lands,  as  to  commit  a  fraud  upon  his  creditors,  if  he  be  a  trader, 
or  upon  a  bona  fide  purchaser  for  value. 

These  two  last  exceptions  are  obviously  (bunded  upon  justice,  and  mean 
no  more  than  this ;  that  as  the  time  when  the  power  is  to  take  effect  need  not 
be  specified  in  the  instrument  creating  it,  the  instrument  which  executes  it 
may  be  considered  as  distinct,  for  the  purpose  of  avoiding  fraud,  or  preventing 
the  evasion  of  an  Act  of  Parliament.  But  this  exception,  neither  in  form  nor 
in  principle,  has  the  least  resemblance  or  relation  to  the  present  case ;  and  as 
there  is  nothing  in  the  Statute  which  imposes  the  duty  upon  legacies  chained 
upon  land,  to  shew  that  any  thing  more  or  less  is  meant  by  those  words  than 
their  ordinary  signification,  it  appears  to  us,  that  the  annuity  in  this  case, 
being  a  legacy,  was  charged  upon  the  real  estates  mentioned  in  the  pleadings, 
by  the  will  which  created  the  power  to  charge,  in  like  manner  as  if  the  person 
to  whom  it  was  given  by  the  executbn  of  the  power  had  been  mentioned  by 
name^  as  the  object  of  the  testator^s  bounty,  in  the  will  which  gave  the  power. 
We  think,  therefore,  that  the  judgment  ought  to  be  for  the  Crown. 

Judgment  for  the  Crown. 
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IN  THE  EXCHEQUER  CHAMBER 
( In  Error,  from  the  Court  of  Exchequer,) 

MuspRATT  V.  Gregory. 


Bxek,  CSuimher. 


Abottwastent  \  WRIT  of  eiTor  haying  been  brought  on  the  judgment  of  the  Court  of 

ceruiViaU^'  Exchequer  (a),  the  case  was  argued  by  Crompton,  for  the  plaintiflT,  and 

Il^^'to^MH*"  ^'  ^'  Wateon,  for  the  defendant;  but  as  the  arguments  did  not  substan- 

muiu&cturer  tially  difier  from  those  iir  the  Court  below,  it  is  considered  unnecessary  to 

•nd  left  a  re»-  -^-ww.#  *k^»* 

toDabletimein  wpeat  them. 

A  canal  on  the  Cur.  adv,  VuU. 

premiaet,  for 

being  loi^ed  The  judgment  of  the  Court  was  now  (May  8th)  delivered  by 

with  aalt : 

S^WaV^no^*        Lord  Denman,  C.  J.— We  are  of  opinion  that  the  judgment  of  the  Court  of 
privileged  from   Exchequer,  in  this  case,  ought  to  be  affirmed. 

Goods  of  a  *^^^  ^^  ^8  admitted  to  be  general,  that  all  moveable  chattels  found  upon 

Jm?**' *^*^*  the  land  chargeable  with  distress,  are,  prima  facie,  liable  to  be  distrained. 

distrained  for     To  this  rule,  certain  exceptions  have  been  established ;  some  for  the  benefit 

^ukff^ou^     of  trade  or  husbandry,  and  some  for  the  preservation  of  the  peace.     And  the 

question  now  is,  whether  the  present  case  falls  within  any  of  those  exceptions, 

for  if  not,  the  general  rule  must  prevail. 

It  is  admitted  that  there  is  no  decided  case  which  is  expressly  in  favour  of 
the  privilege  claimed ;  and  on  the  other  hand,  there  is  none  expressly  against 
it  Any  minute  examination,  therefore,  of  the  various  cases  which  have  been 
cited,  would  be  an  unprofitable  occupation  ;  but  taking  the  above  admission, 
made  in  the  Court  below,  to  be  correct,  the  burthen  is  cast  upon  the  plaintifi 
of  shewing,  that  the  exemption  for  which  he  contends  is,  by  fair  analogy, 
comprehended  within  some  class  of  circumstances,  to  which  the  exemption 
contended  for,  has  been  conceded. 

It  is  said,  that  the  principle  of  exemption  is  the  public  good.  But  this  i» 
the  principle  upon  which  all  laws  are  professedly  formed.  What  is,  or  is  not, 
for  the  public  good,  is  a  matter  of  speculation,  upon  which  the  wisest  men 
may  difier,  and  upon  which  the  judges  are  not  at  liberty  to  promulgate  any 
pew  rule  of  lai» 

That  the  particular  exceptions  specified  in  Co,  Lit.  and  other  books,  are 
put  by  way  of  example,  is  fully  admitted.  This  very  plainly  appears,  from 
the  use  of  the  expression,  **  and  the  like;'*  consequently,  when  the  examples 
specified  do  not  strictly  apply  to  any  particular  case,  but  the  circumstances 
of  it  are  ejuedem  generis,  the  same  privilege  may  be  justly  claimed. 

We  have,  therefore,  to  inquire  whether  the  circumstances  of  the  present 
case  are  of  the  same  sort  or  kind  as  any  of  those  under  which  the  exemption 
has  been  allowed 

Cases,  in  which  goods  distrained  are  in  the  actual  possession  of  the  owner, 
and  which  are  protected  for  the  sake  of  public  peace,  may  be  laid  out  of  the 
question. 

In  the  cases  of  yarn,  carried  to  a  beam  to  be  weighed,  and  of  a  horse  tied  to 
a  mill,  during  the  grinding  of  the  corn  brought  there:  the  goods  and  the  horse 

(a)  2  Gale,  15a 
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appear  to  have  been  spoken  of  as  under  the  personal  care  of  the  owner,  and   ExdiMi^ber, 
may  therefore  be  classed  under  the  same  head. 

It  may  also  be  remarked,  that  the  instance  of  the  horse  tied  to  the  mill,  is 
not  a  leaU  but  a  supposed  case ;  and  if  the  mill,  supposed  to  be  alluded  to» 
be  taken  to  be  an  ancient  mill,  at  which  the  party  was  bound  to  grind  his 
com,  the  privilege  may  stand  on  its  own  peculiar  ground. 

The  acknowledged  head  of  exemption,  which  approaches  nearest  to  the 
pKsent  case,  is  the  second  of  those  specified  by  Lord  Chief  Justice  Willes,  in 
the  case  otSimpwn  v.  Hartopp(J>\  viz.  things  delivered  to  a  person  exer- 
cising a  public  trade,  to  be  carried,  wrought,  or  managed  in  the  way  of  his  trade 
or  business.  Such  are  the  cases  of  goods  delivered  to  tradesmen,  artificers^ 
carriers,  factors,  wharfingers,  auctioneers,  carcase-butchers,  and  the  like. 

Now,  admitting  that  the  business  of  the  salt  works,  carried  on  by  the  tenant 
of  the  land,  was  a  public  trade,  within  the  meaning  of  the  second  example 
mentioned  by  the  Lord  Chief  Justice  JVtlles,  being  open  to  the  dealings  of  all 
persons  indiscriminately,  it  is  to  be  observed,  in  the  first  place,  that  the  plain- 
tiff's boat  was  not  delivered  to  the  person  exercising  that  business.  It  was 
never  placed  under  his  charge  or  in  his  custody,  but  was  left  by  the  owner, 
for  his  own  convenience,  in  the  place  where  it  was  distrained ;  nor  was  it 
brought  or  left  there  for  the  purpose  of  being  taken  care  of,  managed,  or  in 
any  way  dealt  with,  or,  so  far  as  appears,  of  being  loaded,  by  the  tenant  of 
the  land.     Tlie  case,  therefore,  is  not  analogous  to  the  example. 

It  is  true  that  the  boat  was  brought  for  the  purpose  of  trade,  and  it  was 
intended  by  the  owner  that  it  should  be  loaded  with  salt  manufactured 
at  the  salt  works  of  the  tenant,  with  a  view  to  enable  the  plaintiff  to  employ 
such  salt  in  his  manufacture  of  alkali ;  and  it  is  very  possible  that  the  exemp- 
tion of  the  boat  from  distress  might  be  beneficial  to  the  trade  both  of  the 
tenant  and  of  the  plaintifi*  who  trades  with  him,  and,  for  any  thing  that  we 
know,  such  exemption  might  be  conducive  to  the  true  interest  of  the  landlord 
also.  But  we  cannot,  upon  such  grounds,  take  upon  ourselves  to  say,  in  the 
absence  of  more  direct  authority,  that  the  right  of  the  landlord,  or  other  person 
entitled  to  distrain  for  rent,  is  taken  away. 

Many  other  cases  may  be  suggested,  in  which  such  an  exemption  may  ba 
thought  conducive  to  the  public  good,  and  to  the  interest  of  trade.  If  a 
lodger  leave  his  furniture  in  a  public  lodging-house,  or  if  a  farmer,  having 
brought  malt  to  a  brewer,  leave  i.  s  cart  in  the  yard,  intending  to  bring  back 
grains  or  beer  when  ready  to  be  loaiied ;  it  might  ei]ually  be  contended  thct 
such  things  are  exempt  from  distress.  But  we  find  no  authority  for  holding 
that  they  are  so.  In  the  case  of  Francis  v.  Wf/atf  (c),  the  Court  thought  it 
much  for  the  interest  of  the  landlords  themselves,  that  carriages  standing  at 
livery  should  not  be  subject  to  distress  for  rent ;  yet  when  called  upon  for  a 
decision,  they  did  not  hesitate  to  pronounce  in  favour  of  the  distress ;  there 
being,  as  the  report  says,  no  shadow  of  a  legal  claim  for  exemption.  In  the 
notes  to  Sounder's  Reports,  vol.  2,  p.  289,  b.,  Serjeant  Williams  says—-"  It 
seems  that  cattle  belonging  to  a  drover,  being  put  into  ground  with  the  consent 
of  the  occupier,  to  graze  only  one  night,  in  their  way  to  a  fair  or  market, 
would  not,  at  this  day,  be  held  liable  to  the  landlord's  distrass  for  rent;*^ 


(b)  Willcs,  512. 


(c)  3  Burr.  1498. 
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EstK  Oiamber.  though  the  contrary  had  been  ruled  in  Fowket  ▼.  Joyce  (d).    And  in  Rsde  ?. 
HusPBATT      Buriey  (e),  it  was  said  by  two  of  the  Judges  (Btfomond  and  Owen),  though 


GasaoRY. 


denied  by  WolmtUyy  that  a  horse  which  carrieth  com  to  a  mXrket,  and  is  set 
up  for  a  time  in  a  priyate  house,  is  not  distrainable,  because  the  purpose  cf 
bringing  the  horse  was  pro  homo  publico. 

With  respect  to  the  first  of  these  cases,  the  cattle  may  reasonably  be  con* 
sidered  as  having  conthmed  in  the  possession  of  the  drover;  and,  as  to  the 
second,  that  the  horse  was  delivered  into  the  care  of  the  person  at  whose  house 
he  was  set  up.  But  supposing  the  cattle^  in  the  one  case,  and  the  horse,  in 
the  other,  to  be  privileged  from  distress,  on  the  sole  ground  of  aflbrdiog 
encouragement  and  protection  to  persons  frequentmg  fairs  and  markets,  we 
have  no  authority  to  extend  that  privilege  in  derogation  of  a  landlord's  right, 
to  mere  customers  resorting  to  the  shop,  warehouse,  or  manufactory  of  indi- 
viduals. Being,  therefore,  unable  to  find  any  acknowledged  class  of  exemp- 
tions, under  which  the  present  case  can  be  ranged,  or  to  which  it  can,  by 
lair  analogy,  be  compared,  we  think  that  the  privilege  contended  for  ought 
not  to  be  alk>wed,  and  that  the  judgment  of  the  Court  of  Exchequer  ought  to 
be  affirmed. 

Judgment  affirmed. 


(i0  3Lev.2eO;2yeDt50. 


(e)  Cro.  Eliz.  550,  5%. 


EHD  OF  BASTKR  TEKM 


CASES 

ARGUED    AND   DETERMINED 


IMTBB 


COURT    OF     EXCHEQUER. 


IN 


Trinity  Terra,  1  Victoria,  1838. 


CrOWTHBR  v.   ElWELL.  JB^jqy. 

1^  F.  LEE  moved  for  a  rule  to  shew  cause  why  the  master  should  not  When  tome 

*     review  his  taxation  (a).    The  declaration  contained  four  counts ;  the  blteTfoond  for 

jury  found  a  verdict  for  the  plaintiff  on  two  of  the  counts,  and  for  the  defend-  ^^P^^^^'i 

ant  on  the  other  two.    The  master,  on  taxation,  required  the  defendant  to  uw  defonduit, 

produce  an  aflSdavit,  to  the  efiect  that  his  witnesses  were  material  and  neces-  titiidto'tlr*'^ 

sary  in  support  of  the  issues  found  for  him ;  and  that  their  evidence  did  not  ooiu  of  those 

^ply,  in  any  degree,  to  the  issues  found  for  the  plaintiff.    The  defendant  MseifwhMe^ 

ikiled  to  produce  such  an  affidavit,  and  the  master  thereupon  disallowed  the  fj^^j'"^  ^^ 

costs  of  all  the  defendant's  witnesses.    The  affidavit,  in  support  of  the  motion,  to  theT"  ^ 


stated,  that  A.,  B.,  C,  />.,  E,,  and  F.,  were,  amongst  others,  subpoenaed  as  foiLdfor  ST 
witnesses  on  behalf  of  the  defendant :  and  that  although  the  evidence  of  some 
of  them  referred,  to  a  certain  extent,  to  the  issues  found  against  the  defend- 
ant, still  that  the  witnesses,  except  B^  />.,  and  E.,  were  subpoenaed  by  the 
defendant  pnncipaiiy  and  specificalljf  with  the  view  to  support  the  issues 
found  for  the  defendant ;  and  that  such  witnesses,  in  the  judgment  and  belief 
of  the  deponent,  spoke  only  generally,  and  not  materially,  to  the  issues  found 
against  the  defendant 

F.  F.  Lee,  in  support  of  his  motion,  cited  the  cases  of  KnighiY.  Woore(b), 
and  Eadee  v.  Everatt{e). — [Alderem,  B. — It  is  not  sworn  that  the  defend- 
ant's  witnesses  were  not  examined  m  chief  as  to  the  issues  on  which  the 

(a)  Tlie  taxation  was  founded  on  costs  of  all  issues  found  for  the  defend- 
Rule  74,  of  ffilaty  Term,  2  fFiU.  4,  ant,  shall  be  deducted  from  the  plain- 
by   which    it    is   ordered,    that    "  no  tiff's  costs.'* 

costs  shall  be  allowed,  on  taxatiou,  to  (b)  5  Dowl.  487;  3  Bing.  N.  C.  3; 

h  plaintiff  on  any  costs  and  issues  on  3  node.  1 ;  4  Scott,  3$0« 

nhich  he  has  not  succeeded;  and  the  (c)  SDowL  687. 
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Etrif^er,      plaintiff  has  succeeded.    In  Lardner  y.  Dick  (d),  a  clear  and  definite  rule  was 
Crowther     ^**^  down.     That  case  must  govern  the  present  (c)]. 

r 

Elwkll.  Lee  then  applied  for  leave  to  amend  his  affidavit 

Leave  granted  to  amend  the  affidavit 


(d   2Dow1.  333. 

(e)  It  was  there  held»  that  where  some 
is8uea  were  found  for  the  plaintiff,  and 
others  for  the  defendant,  that  the  defend- 


ant was  not  entitled  to  the  expences  of 
his  own  witnesses,  uniess  their  evidence 
related  exclusively  to  the  issues  found 
for  him. 


Freeman  v.  Crafts. 


Where  to  an 
action  of  debt 
for  goods  sold, 
and  work  and 
labour,  the  de- 
fendant pieslds 
generally,  pay- 
ment of  a  sum 
of  money  equal 
to  the  amount 
of  the  debts  and 
monies  men- 
tioned in  the 
declaration,  the 
plaintiff  need 
not  newly 
assign. 

Where  the 
jury  found 
generally  that 
the  defendant 
had  paid  the 
plaintifl*  a 
larger  sum  of 
monev  than  ^ 
was  claimed  in 
the  declaration, 
but  found  a 
verdict  for  the 
plantiff,  the 
Court  refused 
a  rule  to  set 
aside  this  ver- 
dict, and  to 
pntcr  a  verdict 
f<T  the  defend- 
ant. 


F^EBT.  The  declaration  stated  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  10/.,  (or  goods  sold,  and  in  the  like  sum  for  work 
and  labour^  and  on  an  account  stated.  Second  plea,  that  "  the  defendant 
paid  to  the  plaintiff  divers  sums  of  money,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  the  amount  of  all  the  several  alleged  debts  and  monies  in  the 
declaration  mentioned,  and  of  all  damages  sustained  by  the  plaintiff,  by  reason 
of  the  detention  thereof. ''  Issue  thereon.  At  the  trial,  before  the  under- 
sherifl)  it  appeared  that  the  action  was  brought  to  recover  the  sum  of 
9/.  12tf.  6d.f  the  balance  of  an  account  between  the  plaintiffand  the  defendant. 
The  jury  found  a  verdict  for  the  plaintiff,  damages  9/.  1 2e.  6d. ;  and  they  also 
found  that  the  defendant  had  paid  the  plaintiff  the  sum  of  92/. 

Corrie  now  moved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  verdict  entered  for  the  defendant.  The  jury,  in  effect,  have 
found  a  verdict  for  the  defendant;  for  they  have  found  that  he  has  paid  the 
plaintiff  a  larger  sum  of  money  than  is  claimed  in  the  declaration. — [Alderson, 
B. — That  sum  has  been  paid  on  account  of  other  demands  than  those  for 
which  the  plaintiff  brings  his  action.] — The  plaintiff  ought  (o  have  newly 
assigned.  In  Collins  v.  Aaron  {a\  where  the  defendant  pleaded  payment  of 
a  larger  sum  than  the  plaintiff  sued  for,  the  latter  was  allowed  to  amend  his 
declaration,  by  increasing  the  damages. — [Alderson,  B. — We  will  not  have 
a  new  assignment  to  a  plea  of  payment — Lord  Abinger,  C.  B. — Your  plea 
means,  that  you  have  paid  the  sum  mentioned  in  the  declaration,  or  it  means 
nothing.  You  ought  to  have  shewn  the  payment  of  that  identical  sum.] — 
The  meaning  of  the  plea  is,  that  the  defendant  has  paid  the  sum  of  30/.  men- 
tioned in  the  declaration,  and  the  jury  have  found  that  issue  in  favour  of  the 
defendant,  by  finding  the  payment  of  a  larger  sum. 


Per  Curiam, — There  is  no  ground  for  a  rule  in  this  case. 


Rule  refused. 


(a)  4  Bing  N.  C.  233;  1  Arnold,  54 ;  5  Scott,  595. 
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Thomas  and  others,  Assignees  of  Brown  and  Cheetham,     J^^;^^- 
Bankrupts,  v.  Connelf,,  registered  Officer  of  the  Northern 
and  Central  Bank  of  England. 

ASSUMPSIT  for  money  had  and  received  to  the  use  of  the  plaintifls,  as  On  aqnration 

*        assignees,  and  on  an  account  stated.     Plea,  nan  assumpsit.     At  the  pj/ferencl*"the 

rrial,  before  Coleridge,  J.,  at  the  Liverpool  Spring  Assizes,  1838,  it  appeared  doclaratio  §  of 

I  hat  the  plaintiffs  were  the  assignees  of  Brown  and  Cheetham,  bankrupts,  and  |^  though  made 

that  the  defendant  was  the  public  registered  officer  of  the  Northern  and  Central  before  the  pay- 

Bank  of  England.     Brown  and  Cheetham  became  bankrupts  m  February^  tion,  or  the  act 

1837,  and  the  payments,  alleged  to  be  fraudulent,  were  made  about  three  are^^'mias^bir 

weeks  afterwards.     At  the  trial,  the  plaintiffs,  before  proving  the  insolvency  in  eTidencp,  as 

or  bankruptcy  of  Brown  and  Cheetham,  or  any  payments  by  them  to  the  f^JiMfinmak" 

defendant,  asked  a  witness,  what  was  said  to  him  by  Cheetham  in  November,  ing  tl»«^  l»y- 
1836,  respecting  the  settlement  of  a  debt  of  one  Maguire  ?    The  defendant's      Semiu,  they 

counsel  objected  to  the  reception  of  this  conversation,  on  the  ground  that  it  ^^j{,^*  ^„^ 

took  place  before  the  bankruptcy,  and  before  the  payment  to  the  defendant,  some  four.da- 

and  was  not  connected  with  either.     The  learned  judge  admitted  the  evi-  Igiji  fo' tneir 

dence,  and  the  plaintiffs  having  proved  the  bankruptcy^  and  the  payments  to  reception,  by 

the  defendant,  obtained  a  verdict.  of  the  imoWen- 

cy  or  the  pay- 
Sir  F.  Pollock  having  obtained  a  rule,  calling  upon  the  plaintifis  to  shew   "•"*• 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  granted, 

Cresswell,  R.  Alexander^  and  Wightman,  shewed  cause.— The  p1aintifl*8 
proved,  at  the  trial,  the  insolvency  of  the  bankrupts,  and  the  payments  made 
by  them  to  the  defendant ;  and  they  were  at  liberty  to  give  in  evidence  the 
declarations  of  the  bankrupt  Cheetham,  with  a  view  to  shew  his  intention  of 
fraudulently  preferring  the  defendant.  On  a  questbn  of  fraudulent  prefer- 
ence, the  point  to  be  considered  is,  what  operates  on  the  mind  of  the  debtor. 
His  intention  in  making  the  payments  is  evidenced  by  his  declarations,  and 
those  declarations  are  receivable,  although  made  prior  to  the  payments  in 
question. 

W.  H.  Watson  and  /.  Henderson,  eontrd. — ^The  declarations  of  the  bank- 
rupt were  inadmissible,  as  thc^  were  not  connected  with  the  payments,  or 
made  with  reference  to  the  accounts.  In  Faeher  r.  Cocks  (a),  the  declara- 
tions proposed  to  be  proved  were  made  about  the  time  of  the  insolvency  of 
the  bankrupt.  Here  the  payments  did  not  take  place  until  three  weeks  after- 
wards. This  was  not  a  statement  accompanying  any  act.  The  case  of  Lees 
V.  Marion  {b),  shews  that  the  declarations  of  a  bankrupt,  made  shortly  after 
an  absence  from  his  house,  are  not  admissible  to  prove  such  absence  to  be 
an  act  of  bankruptcy. — [Lord  Abinger,  C.  B. — If  declarations  are  used  to 
prove  an  act  of  bankruptcy,  it  is  clear  that  they  must  be  connected  with  some 
act  done.] — Abbott  v.  Pomfret(c),  Peacock  v.  Harris  {d),  are  in  point. 

(a)  1  Moo.  &  Malk.  353.  (d)  5  Ad.  &  £11. 449 ;  2  Har.  &  WolL 

(6)  1  Moo.  &  Rob.  210.  281 ;  1  Nev.  &  Per.  240. 

(c)  1  Bing.  N.C.  462;   I  Hodges, 
24;  1  Scott,  470. 
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JSr^tquer,  Lord  Abingbr,  C.  B. — ^The  object  in  giring  the  bankrupt's  declarations  in 
Tao  AM  evidence  was,  to  shew  that  he  was  aware  of  his  insolvency ;  and  when  the 
fact  of  insolvency  is  proved,  the  declaration  of  the  bankrupt  may  furnish  evi- 
dence of  fraudulent  preference.  In  this  point  of  view  the  evidence  was 
admissible  ;  and  therefore  the  rule  for  a  new  trial  must  be  discharged. 

Parks,  B. — ^I  doubt  if  this  evidence  was  admissible  at  the  particular  stage 
of  the  cause  at  which  it  i^as  ofiered.  Declarations  are  not  received  to  explain 
the  absence  of  a  party,  except  where  they  are  made  at  the  time  of  his  depar- 
ture, his  absence,  or  his  return.  If  the  fact  of  insolvency  is  proved  aliundg^ 
then  the  declarations  of  a  party  are  admissible  to  show  his  knowledge  of  that 
fact.  That  was  the  case  in  Faeher  v.  Cocks ;  Mr.  8erjt.  Wilde  there 
contended  for  the  admissibility  of  the  declarations  of  the  bankrupt,  not  as 
proving  an  act  of  bankruptcy,  but  as  shewing  under  what  circumstances,  and 
with  what  opinion  the  payment  was  made.  In  the  same  manner  the  evidence 
now  in  question  was  admissible,  to  shew  that  the  bankrupt  was  aware  of  hb 
insolvency.  In  a  case  similar  to  the  present,  that  was  tried  before  me,  I  post- 
poned the  proof  of  declarations  until  the  fact  of  the  insolvency  was  established. 
In  the  present  case,  if  the  bankrupt  was  insolvent,  it  is  clear  from  his  decla- 
rations that  he  was  aware  of  it 

BoLLAND,  B. — ^It  may  be  a  question,  whether  the  learned  judge  was  right 
in  receiving  the  evidence  at  the  particular  stage  of  the  cause,  or  whether  he 
ought  not  to  have  postponed  it  until  certain  facts  had  been  established.  But 
as  those  facts  were  afterwards  supplied,  I  tliink  there  is  no  ground  for  dis- 
turbing the  verdict. 

GURNBT,  B. — ^The  declarations  of  the  bankrupt,  when  coupled  with  the 
iiM!t  of  his  insolvency,  were  sufficient  to  prove  his  knowledge  of  that  hci. 

Rule  discharged. 


Edmonds  v.  Gates- 

It  it  unneoes-  K^^  WLES  moved  for  a  rule  to  shew  cause  why  the  taxation  of  the  plain- 
turr,  under  the  ^£f  «g  ^^ogtg  should  not  be  Set  aside,  on  the  ground  that  one  Jay's  notice 

TWmiy  Term,  had  not  been  given  wjtmn  the  meaning  of  the  12th  rule,  Trmity  Term^ 
i  ^raty^^n'  ^  ^-  ^  ^^^^  requires  that  "  before  taxation  of  costs,  one  day's  notice  shall 
notice  of  taxing  b^  given  to  the  opposite  party."    The  notice  had  been  given  at  eight  o'clock 

in  the  evening  of  one  day,  and  the  taxation  took  place  at  twelve  o'dock  on 

the  following  day. 

Parkb,  B. — ^It  is  sufficient  if  notice  be  given  on  one  day,  for  taxation  on  the 
next  day.  The  rule  does  not  say  that  twenty-four  houn'  notu»  shall  be 
given. 

Rule  refused. 
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Dob,  d.  Couzens  v.  Rob. 


Esd^qner, 


gyORRIE  moved  for  judgment  against  the  casual  ejector.    There  were  two  Whew  in  a  de- 

demises  m  the  declaration,  but  the  affidavit  of  service  was  entitled,  ejectment, 

'  Doe,  on  the  demise  of  Couzens  v.  Roe^    He  cited  Doe,  d.  Jenke  v.  Roe  (a),  f^J^^  l^"" 

as  an  authority,  that  it  was  unnecessary,  in  an  affidavit  of  service,  to  state  the  iffidftTit,  whrcfa 

diaracter  in  which  the  lessors  of  the  plaintiff  sued.  Ihe  d^mi^Tf 

one  only  of  the 

At  Curiam. — ^The  affidavit  ought  to  have  been  entitled  *'  on  the  several  tuffioien^  "^ 
demises."     A  difficulty  might  ari«e,  if  it  should  become  necessary  to  assign 
perjury. 

Rule  refused  (6). 

(a)  2  Dowl  55.  (&)  See  Doe,  d.  Buries  v.  Roe,  5  Dowl.  447. 


PrICB   v.    HAMhR. 

A  RULE  had  been  obtained,  calling  upon  the  plaintiff's  attorney  to  shew  AffidaTita  may 

cause  why  he  should  not  pay  a  certain  sum  to  the  defendant;  and  why  ^,i\e§^  u  aooo 

be  should  not  answer  the  matters  in  the  defendant's  affidavit  27  !i*^^  "^ 


filed. 


R,  V.  Rieharde  shewed  cause,  and  contended  that  the  affidavits  filed  by 
him,  in  opposition  to  the  rule,  could  not  be  read  by  the  other  party,  unless  it 
appeared  that  they  were  intended  to  be  used  by  the  party  filing  them,  and 
that  the  non*user  of  them  by  the  party  filing  them,  was  the  best  proof  of  his 
not  mtending  to  use  them.  He  understood  that  the  point  had  been  so  ruled 
by  the  Court  of  Queen^s  Bench. 

Per  Curiam. — We  have  sent  to  the  Court  of  Queen^e  Bench,  and  have 
ascertained,  that,  by  the  practice  of  that  Court,  and  of  the  Bail  Court,  affida- 
vits may  be  used  by  both  parties,  as  soon  as  they  are  filed. 


Cook  t^.  Vaughan. 


jip 


TANSEL  moved  for  a  rule  to  shew  cause  why  the  writ  of  capiae,  in  this  Where  a  de- 
case,  should  not  be  set  aside,  and  the  bail-bond  delivered  up  to  be  can-  a^riM^  « 
celled,  on  a  common  appearance  being  entered.     The  ground  of  the  motion  ^^*  !!f '^JJJ^ 
was,  that  in  the  writ  of  capiat,  the  defendant  was  described  as  "  gentleman,**  ma  i,"  but  the 
whereas  that  word  wa«  omitted  in  the  copy  of  the  writ.    He  contended,  that  Jll^^^"  ^Momiu 
the  word  *' gentleman,**  had  been  made  a  material  part  of  the  writ;  and  he  ted  in  the  copy 
cited  Smak  V.  PemuU{a).  Ae*  CoXJt 

aaide  the  writ 
(a)  2  Dowl.  P.  C.  654.  foriii^gularitjw 
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Wordsworth  shewed  cause,  in  the  first  instance. — ^The  only  question  is, 
whether  the  omission  of  the  word  "  gentleman^'  aflects  the  sense  of  the  copy 
of  the  writ,  or  tends  to  mislead  the  defendant,  Pocock  v.  Afason  (b)  ;  Sut- 
ton y.  Burgess  {c) ;  Forbes  v.  Mason  (</).  Alluding  to  the  case  of  Hodgkin^ 
son  V.  Hodgktnson{e)f  Mr.  Tidd  says,  "  But  this  decision  was  afterwards 
disapproved  of  by  the  Court  in  Colston  t.  Berends^  1  Cr,,  M,  &  JL  833,  and 
from  other  cases  (/),  it  seems  that  the  Court  will  not  set  aside  the  copy  of 
a  writ  of  capias,  served  on  the  defendant,  on  account  of  any  trifling  variance, 
which  does  not  affect  the  sense,  or  is  not  calculated  to  mislead  the  defend-^ 
ant(^)."— TtVW.  Prac.  edit.  1837,  p.  91.  The  word  "  gentleman''  may  be 
rejected  as  surplusage,  since  the  Uniformity  of  Process  Act,  2  W.  4,  c^  39, 
does  not  require  any  description  of  the  defendant,  Morris  v.  Smith.  In 
Smith  V.  PenneU,  the  omission  of  the  word  "  London,^  was  material.  Here^ 
the  copy  delivered  to  the  defendant  is  substantially  a  copy  of  the  writ. — [Ai' 
derson,  B. — How  can  we  say  that  the  defendant  has  received  a  copy  of  the 
writ,  when  the  word  *'  gentleman'*  has  been  omitted.] 


Per  Curiam, — ^We  must  adhere  to  the  usual  rule,  and  require  the  plaintiff 
to  deliver  a  correct  copy  of  the  writ.  It  is  true  that  the  Act  of  Parliament 
does  not  require  the  defendant's  addition  to  be  inserted  in  the  writ ;  but  it 
does  require  the  plaintiff  to  deliver  a  copy  of  all  that  is  contained  in  the  writ. 
This  rule,  therefore,  must  be  made  absolute,  without  costs,  on  the  defendant's 
entering  a  common  appearance,  and  undertaking  not  to  bring  any  action. 

Rule  absolute  accordingly. 


(6)  1  Bing.  N.  C.  245 ;  5  M.  &  Scott, 

(c)  Sutton  V.  Burgesi,  1  Cr.,  M.  & 
R.  770;  1  Gale,  17. 

(d)  3  Dowl.  104. 


(e)  1  Add.  &  Ell.. 533;  3  Nev.  & 
Man.  564;  2  Dowl.  635. 

(/)  Cooper  V.  fHteaU,  4  Dowl.  281 ; 
1  Har.  &  Woll.  525. 

(g)  2  Cr.,  M.  &  R.  120 ;  1  Gale,  103. 


Hay  WARD  V.  Grove  and  Giffard. 


A  tenant,  ^RESPASS  for  taking  the  plaintiff^s  goods  under  a  distress  for  rates.    The 
J2|y^^^,  plaintiff  was  under-tenant  of  one  George  Spencer,  who  was  the  lessee  of 

trained,  a  renewable  lease,  held  under  the  Dean  and  Chapter  of  Westminster.     The 

acdon  oTtoea-  defendant  Giffard  was  clerk  to  the  trustees  of  TothHt-fields,  and  acted  under 

'*"*'*«?  ^'  h  *^®  authority  of  an  Act  of  Parliament  for  paving  and  lighting,  and  improving 

waa  naidbyhia  that  district,  and  for  raising  a  rate  for  those  purposes.    The  defendant  Grove 

m  Oii^paTtj  ^'^s  the  broker,  employed  in  the  distress  upon  the  plaintiff's  premises.  It  was 

really  intereat-  admitted  in  the  cause,  that  the  action  was  brought  at  the  expence  of  Spencer^ 

of  the^actfo^"^  and  that  Haytoard  was  the  nominal  plaintiff  only.    Judgment  as  in  case  of  a 

Judgment,  aa  nonsuit,  having  passed  against  the  plaintiff,  who  appeared^  from  the  afikJavit^, 

nonanit  having  to  be  in  indigent  circumstances,  and  unable  to  pay  the  costs,  /.  Jervis  ob- 

STtoiimr^o  twned  a  rule,  calling  upon  Spencer  to  shew  cause,  why  the  costs  of  the  non- 

waa  in  indigent  suit,  together  with  the  costs  of  this  application,  should  not  be  pakl  by  him. 
eliarged  a  rule,  calling  upon  landlord  to  pay  the  costa. 
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Rogers  shewed  causa — This  is  an  unprecedented  application.  The  ad- 
mission of  Speneer  that  he  was  the  real  plaintifl)  should  have  induced  the 
defendants  to  come,  at  an  early  stage  of  the  cause,  and  demand  security  for 
costs.  The  Court  would  then  have  stayed  proceedings  until  such  security 
had  been  given,  Tenant  v.  Brawn  (a) ;  Adams  v.  Brown  (6).  No  authority 
can  be  cited  in  favour  of  the  present  application. 

/.  Jsrvte,  contra, — Spencer  is  the  real  phiintiff  in  this  suit ;  and  there  is  no 
case  which  shews  that  a  person  is  not  bound  to  pay  costs,  when  he  has 
admitted  himself  to  be  the  party  really  interested  in  the  action.  In  Berkeley 
V.  Dimery  (o),  where  the  Court  refused  to  make  the  real  defendant  pay  the 
costs,  the  defendant  on  the  record  had  actually  committed  the  trespass. — 
[Parhe^  B. — There  the  real  party  might  have  been  made  a  defendant  on  the 
record,  and  vras  seeking  advantage  by  putting  forward  a  nominal  defendant. 
In  this  case  Spencer  could  not  have  brought  an  action  of  trespass,  for  the  war-* 
rant  was  directed  against  the  goods  of  Hayward,  The  defendants  should 
have  applied  (or  security  of  costs,  and  the  Court  would  then  have  stayed  pro- 
ceedings until  such  security  had  been  given.  The  case  of  Tenant  v.  Brown^ 
would  have  been  an  authority  in  favour  of  that  application.  I  recollect  a  case 
m  the  Kin^e  Bench,  some  time  ago,  where  the  Court  was  moved  to  make  a 
real  defendant  pay  the  costs  of  an  action  to  try  a  right  of  way,  in  which  a 
nominal  defendant  had  been  placed  upon  the  record.  The  motion,  however, 
was  dropped  (d)  ]. — In  Blewitt  v.  Tregonning  {e\  the  Court  refused  to  order 
the  costs  of  the  action  to  be  paid  by  a  third  party,  who  was  alleged  to  be  the 
real  defendant.  But  that  decision  proceeded  on  the  ground  that  the  affidavits 
were  not  sufficiently  strong,  as  they  merely  stated  a  belief  that  the  third 
person  had  defended  the  action.  The  Court  expressed  no  doubt  of  their 
authority  to  make  a  party  pay  costs  under  such  circumstances. 

Lord  Abinger,  C.  B. — Courts  of  law  would  work  great  injustice,  if  they 
adopted  the  suggestions  of  equity  and  natural  justice.  The  authority  of  the 
Courts  of  this  country  is  derived  from  the  King^s  writ.  The  Exchequer  was 
originally  intended  for  none  but  debtors  to  the  Crown ;  what  right,  then,  can 
we  have  to  miedce  a  general  order  upon  a  party  who  does  not  appear  before  us 
as  a  plaintiff  or  defendant  If  a  person,  against  whom  an  order  is  applied  for, 
has  been  guilty  of  a  contempt,  this  Court  would  have  power  to  deal  with  such 
a  case,  because  every  Court  must  possess,  as  incidental  to  its  jurisdiction,  the 
power  of  committing  for  contempt.  But  how  can  we  be  said  to  possess  a 
right  of  making  an  order  against  the  party  in  question,  merely  because  he  has 
an  interest  in  the  action  ?  If  we  were  to  make  this  rule  absolute,  we  should 
open  a  wide  door  to  injustice.  There  are  cases,  it  is  true,  where  parties 
are  compelled  to  give  security  for  ooets ;  as,  for  instance,  where  actions  are 
brought  at  the  mstigation  of  those  who  are  not  parties  to  the  record ;  but  then 
that  object  is  effected  by  staying  proceedings,  until  such  security  is  given. 
In  ejectment, the  Court  is  accustomed  to  order  the  real  party  to  pay  the  costs; 


(lO  5  B.  ft  Cr.  208. 
(h)  9  Bing.  81  ;  a  M.  ft  Scott,  154. 
(c)  10  B.  ft  Cr.  113. 
(ch  This  case  seemi  to  be  alluded  to 
by  Patteton^  J.,  in  his  judgment,  in 
VOL.  I. 


Lloyds.  Evans,  1  Will.,  Well  ft  Dar. 
51,  HU.  T.  1837. 

(e)  5  Dowl.  404;  2  Har.  ft  Woll 
325. 


Extheqner, 
Hayward 

V. 

GnOVE    AND 

GiFFARD. 
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Extkequer. 


bnt  that  form  of  action  is  a  fictbn  of  law.  The  suit  is  brought  in  the  nsine 
of  a  nominal  party  ;  it  is  clear  he  could  not  pay  costs.  The  landlord  is  also 
allowed  to  appear  and  defend  ;  but  the  Court,  which  confers  this  privilege^ 
will  not  allow  him  to  shelter  himself  under  the  tenant^s  name,  when,  in  fact, 
he  is  the  real  party.  This,  however,  is  an  excepted  case.  The  Court  cannot 
make  the  required  order,  and  the  rule  must  therefore  be  dischai^ged 

Parke,  Bollakd,  and  Gurnbv,  Barons,  concurred. 

Rule  discharged  (/). 

(/)  See  Lloyd  y.  Evans,  1  WWl,  Well.  &  Day.  51. 


A  written  «o- 
knowleclfnneot 
by  a  bankrupt, 
tending  to 
charge  him, 
and  bearing 
date  before  hit 
bankruptcy,  is, 
MB  against  bis 
assigneesipn'm^ 
faeia  endence 
of  its  having 
been  made  on 
the  day  on 
whidi  it  bears 
date. 


Sinclair  and  others^  Assignees  of  Grs^  a  Bankrupt,  r. 
Baqgaley. 

F^EBT,  by  the  assignees  of  Gee,  a  bankrupt,  for  goods  sold,  and  on  an 
account  stated.  PUa,  that  Gee,  before  and  at  the  time  of  his  bankruptcy, 
and  from  thence  hitherto  had  been,  and  was,  indebted  to  the  defendant  in  a 
large  amount,  for  goods  sold,  money  paid,  and  on  an  account  stated.  Repli- 
cation,  that  Gee  was  not  indebted,  &c.  The  plaintiff  claimed  by  his  particu- 
lars the  sum  of  59/.  18«.  9^.  At  the  trial,  which  took  place  before  Litde- 
dale,  J.,  at  the  Nottinghamehire  Spring  Assizes,  1838,  the  defendant  proved 
a  payment  of  74/.  Ws.M,  on  account  of  the  bankrupt.  He  also  put  in  an 
account  of  certain  goods,  delivered  by  him  to  the  bankrupt,  by  which  it 
appeared  that  a  balance  had  been  struck  between  the  parties,  and  a  sum  of 
money  paid  to  the  bankrupt  by  the  defendant.  The  account  bore  date  before 
the  bankruptcy,  and  was  signed  by  the  bankrupt.  It  was  tendered  in  evi- 
dence, on  the  part  of  the  defendant,  and  objected  to  by  the  plaintiffs,  on  the 
ground  that  it  was  not  admissible,  unless  it  were  shewn,  by  extrinsic  evidence, 
that  it  had  been  signed  by  the  bankrupt  on  the  day  on  which  it  bore  date. 
The  learned  judge  received  the  evidence,  being  of  opinion  that  the  account 
itself  furnished  primd  facie  proof  of  its  having  been  signed  on  the  day  of  its 
date.  The  jury  found  a  verdict  for  the  defendant  Hvm^rey  having  ob- 
tained a  rule  to  shew  cause,  why  this  verdict  should  not  be  set  aside,  and  a 
new  trial  granted,  on  the  ground  that  the  account  was  improperly  received  in 
evidence. 

WhiUihuret  and  Miller  now  shewed  cause. — Whether  an  instrument  must 
be  presumed  to  have  been  made  on  the  day  on  which  it  bears  date,  depends 
upon  the  question,  whether  it  is  used  in  favour  of,  or  against  the  party  mak- 
ing it.  In  GoodHtle  v.  Milbum  (a),  which  was  an  action  of  ejectment  against 
the  assignee  of  the  mortgagor,  it  was  held,  that  a  letter  from  the  mortgagor 
to  the  mortgagee,  dated  previously  to  the  assignment,  would  be  presumed  to 
have  been  written  at  the  time  of  its  date,  unless  the  contrary  were  shewn. 
The  counsel  for  the  defendant  there  cited  Wright  v.  Laueon  (b),  where  an 


(a)  2  Mee.  &  W.  853;  I  Mar.  U 
Hurl.  207. 


(h)  2  Mce.  &  W.  739;    1  Mur.  & 

Hurl.  202. 
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I  0  U,  bearing  date  before  the  bankruptcy  of  a  trader,  was  held  to  consti-  ExAequ^, 
tute  no  evidence  of  a  petitioning  creditor^B  debt,  without  some  proof  of  its 
being  in  existence  before  the  bankruptcy.  They  also  contended,  that  the  two 
i-ases  were  nearly  identical.  This  was  denied  by  Lord  Abinger,  who  said,  "  the 
distinction  is,  that  here  the  letter  is  produced  in  evidence  against  the  insolvent, 
which  is  the  converse  of  that  case.  In  the  case  of  assignees,  who  are  seeking  to 
set  up  a  right,  and  have  to  prove  the  petitioning  creditor's  debt,  they  are  bound 
to  shew,  that  the  bill  of  exchange,  the  subject  of  the  petitioning  creditor's  debt, 
was  in  existence  before  the  bankruptcy."  Here,  the  account  being  signed  by 
the  bankrupt,  is,  as  against  his  assignees,  prima  facie  evidence  of  its  having 
been  signed  on  the  day  of  its  date.  It  is  true,  that  in  Dickton  v.  Evans  (c), 
it  was  held,  that  to  an  action  brought  by  the  assignees  of  a  bankrupt,  for  a 
debt  due  to  the  bankrupt's  estate,  that  the  defendant  could  not  set  off  cash 
notes  issued  by  the  bankrupt,  payable  to  bearer,  and  bearing  date  before  his 
bankruptcy,  unless  he  shewed  that  such  notes  came  to  his  hands  before  the 
bankruptcy.  But  that  decision  was  founded  on  the  peculiar  circumstances 
of  the  case;  and  Lawrence,  J.,  observed,  that  "  if  the  notes  had  been  made 
payable  to  the  defendant  himself,  he  should  have  thought  it  reasonable  evi- 
dence of  their  having  come  to  his  hands  at  the  time  they  bore  date.^  All  the 
cases,  where  documents  signed  by  the  bankrupt,  have  been  held  to  require 
proof  of  a  date  aliunde,  have  been  cases  where  the  assignees  have  attempted 
to  take  advantage  of  those  documents.  This  was  the  case  in  Hoare  v.  Cory- 
tm(d);  SmaUcombe  v.  Bridges  (e).  However,  in  Taylor  v.  Kinloch(f), 
wliich  was  the  case  of  a  promissory  note,  a  diflTerent  rule  was  established. — 
[Lord  Abinger^  C.  B. — ^A  transaction  between  a  petitioning  creditor  and  a 
bankrupt,  differs  from  the  case  of  a  bill  which  has  got  abroad,  and  has  passed 
into  the  hands  of  third  parties.] — Hunt  v.  Massey  (g),  and  Smith  v.  Battens  (A), 
support  the  defendant's  argument. — [Alderson,  B. — The  difficulty  is,  that  at 
one  period  the  bankrupt  had  power  to  make  the  admission,  and  that  at  another 
he  had  not.  Ought  you  not  to  prove  that  he  had  the  power  of  making  it  at 
the  time  when  it  bears  date?] — ^The  document  itself  is  admissible  for  this 
purpose,  as  prima  facie  evidence.  What  the  plaintiffs  ask  the  Court  to  pre- 
sume IS,  that  the  bankrupt  has  been  guilty  of  a  fraudulent  attempt  to  defeat 
the  claims  of  his  assignees,  by  signing  the  account  after  his  bankruptcy.  fVil- 
liams  ▼.  The  East  India  Company  (t),  shows  that  the  Court  will  not  make 
such  a  presumption.  The  defendant,  moreover,  was  entitled  to  a  verdict  on 
the  rest  of  his  evidence. 

Balguy  and  Humfrey,  contrd. — It  is  clear,  that  declarations  made  aOer  the 
bankruptcy,  cannot  be  received  against  the  assignees ;  and  therefore  it  was 
the  duty  of  those  who  tendered  the  account  in  evidence  to  shew  at  what  time 
it  was  signed.  It  was  incumbent  on  them  to  prove,  that  the  party  who  made 
the  admission,  was  capable  of  making  it  Suppose  the  evidence  had  not  l)een 
documentary,  and  a  witness  had  been  asked,  if  he  had  not  heard  the  bankrupt 
to  acknowledge  that  he  had  been  paid.  Such  evidence  would  not  be  satisfac- 
tory, unless  the  time  of  the  acknowledgment  were  also  shewn.     The  circum- 

(c)  6  Term  Rep.  57.  (g)  5  B.  &  Add.  902. 

(d)  4  Taunt  560 ;  2  Rose,  158.  (X)  1  Moo.  &  Rob.  Ml. 

(e)  M'Clc.  45 ;  13  Price,  13G.  (i)  ^  East,  192. 
(/)  1  Stark.  N.  P.  C.  175. 
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stance  of  there  being  other  evidence  in  &Your  uf  the  defendant,  does  not  aflect 
the  present  question ;  since  the  improper  admissioii  of  evidence  may  be  a 
ground  for  a  new  trial,  although  the  evidence,  if  received,  might  have  had  but 
little  effect  upon  the  minds  of  the  jury,   Wright  v.  Doe^  d.  Talhain(j), 

Lord  Abin'gbr,  C.  B. — ^Those  cases,  where  notes  and  other  documents  made 
by  bankrupts  have  not  been  received  in  evidence  without  extrinsic  proof  of 
their  date,  Stand  on  peculiar  grounds.  It  is  the  interest  of  the  petitioning 
creditor  to  support  the  commission,  and  the  law  being  jealous  of  an3'  inter- 
ference on  the  part  of  the  bankrupt,  requires  proof  of  the  actual  date  of  the 
instrument.  And  this  doctrine  applies  particularly  to  the  cases  of  biUs  which 
have  not  passed  through  other  hands  than  those  of  the  petitioning  creditor. 
But  where  the  instrument  is  offered  in  evidence  against  the  bankrupt  or  his 
assignees,  the  date  on  the  face  of  it  is  prima  facie  evidence  that  it  was  made 
at  that  time,  and  dispenses  with  the  necessity  of  proving  the  actual  date.  In 
such  a  case,  where  bills  uf  exchange  bear  date  t)efore  the  bankruptcy,  they 
must  be  presumed  to  be  regular,  unless  the  contrary  appear.  In  the  present 
case,  there  is  no  evidence  of  the  time  of  the  commission,  or  of  the  act  of 
bankruptcy.  The  party  who  objected  to  this  document  might  to  have  im- 
peached it,  by  shewing  that  the  act  of  bankruptcy  took  place  aller  its  date. 
This  view  is  supported  by  the  whole  current  of  authorities ;  and  therefore 
I  think  that  the  learned  judge  was  right  in  admitting  the  evidence,  and  that 
a  new  trial  ought  not  to  be  granted. 

Holland,  B. — I  am  of  the  same  opinion.  Whether  proof  of  the  actual  date 
is  necessary  in  a  case  like  this,  depends  upon  the  question,  which  party  ten* 
ders  the  evidence.  In  the  present  case,  the  evidence  is  tendered  by  the  de- 
fendant, and  there  is  no  suspicion  of  collusion.  I  think,  therefore,  that  this 
rule  must  be  discharged. 

Alderson,  B. — ^I  think  we  must  conclude  that  this  receipt  was  given  at 
the  time  of  its  date.  If  it  were  given  after  the  bankruptcy,  it  would  be  fiau* 
dulent,  and  fraud  is  not  to  be  presumed. 


GuRNEY,  B.,  concurred. 


Rule  discharged. 


(j)  1  Will.,  Wull.  &  Dav.  566 ;  2 Ncv.  &  Per.  305. 


An  attorney, 
vho  has  receiv* 
eel  a  declara- 
tion for  a  de- 
fendant, for 
whom  an  ap- 
pearance has 
been  entered, 
cannot  be 
changed  with- 
out a  rule  of 
ComL 


May  V,  Pyke. 

^tlC  defendant  not  having  appeared,  the  plaintiff  entered  an  appearance 
for  him,  and  delivered  a  declaration  to  one  Dickenson,  who  accepted  it 
as  his  attorney.  The  time  for  pleading  expired  on  the  26th  Mag.  On 
the  25th,  the  defendant  served  upon  the  plaintiff  a  summons  to  plead 
several  matters ;  this  summons  the  plaintiff  refused  to  attend.  On  the  26th, 
the  defendant  took  out  a  summons  for  further  particulars,  returnable  on  the 
28th.    Neither  summons  was  indorsed  with  the  name  of  Dickenson,  but  with 
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that  of  another  attoraey ;  there  had  been  no  rule  tu  change  the  attorney.  On      Sxeheqtr, 
(he  28th,  the  plaintiff  signed  judgment.     A  rule  nt>t  having  been  obtaioedy 
calling  upon  him  to  shew  cause  why  this  judgment  should  not  be  set  aside, 

Blair  shewed  cause,  and  contended,  that  as  there  had  been  no  rule  to 
change  the  attorney,  the  plaintiff  was  at  liberty  to  treat  the  first  summons  as 

a  nullity. 

P^ke,  emUrd,  insisted  that  an  order  to  change  the  attorney  was  unneces- 
sary, where  the  party  had  not  appeared  by  attorney,  or  where  the  name  of  the 
attorney  had  not  appeared  on  record,    lie  cited  WelU  v.  Secret  {a). 

Per  Curiam, — An  order  to  change  the  attorney  was  necessary,  as  the  de- 
fendant had  accepted  the  declaration.  The  plaintiff  had  a  right  to  treat  the 
first  summons  as  a  nullity.  The  rule  for  setting  aside  the  judgment  will  be 
made 

Absolute,  on  payment  of  costs  by  the  defendant. 

(a)  2  DowL  447. 


Hughes  v.  Rees. 

Y  IBEL.     The  declaration  contained  four  counts ;  the  two  first  set  out  libels   label.   The 

that  had  appeared  in  former  numbers  of  a  newspaper ;  the  third  count  crauined  four 
was  as  follows :  **  The  defendant  afterwards,  and  further  contriving  and  intending,  cottnu,  the  two 
&c.,  and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff  was  guilty  get  out  libels 
of  fraud  and  improper  conduct,  in  a  subsequent  number  of  the  said  news-  contained  m  the 
paper,  published,  &c.,  the  false,  libellous,  &c.,  matter  following,  of  and  con-  benof  anewi- 
cerning  the  plaintiff,  that  is  to  say,  *  we  again  assert  the  cases  formerly  put  by  SISSt waatothia 
us  on  record,  we  assert  them  against  A.  S,  and  Achilles  Hughes  (by  the  effect,  "And 
latter,  meaning  the  plaintiff,)  that  they  are  such  as  no  gentleman  or  honest  ifterwaida  fur- 
man  would  resort  to.'"    The  declaration  did  not  contain  any  introductory  ttoccmtrinng 
account  of  the  "  cases.^     The  jury  found  a  verdict  for  the  plaintiff,  with  ittobe>eliered 
general  damages.    A  rule  niei  having  been  obtained  to  arrest  the  judgment,  {-yVMrmiilty 
on  the  ground  that  the  words  in  the  third  count,  taken  in  their  ordinary  sense,  of  fraud,  &c.  in 
and  without  any  introductory  statement  to  explain  their  meaning,  were  not  numb^ofSbe 
libellous : 


published  the 
false,  libellous, 
Mauie,  Talfourd,  and  R.  V,  Richards^  shewed  cause. — A  declaration  and  *«••  ".'*^'' . 
a  count  are  one  and  the  same  thing,  and  are  so  considered  in  the  Doctrina  a^^concerning 

naeitandi,     A  count,  taken  in  the  limited  sense  of  the  word,  may  contain  a  H|^  P!^f  *^^' 

that  IS  to  say,  * 

complaint  of  many  things,  and  so  may  a  declaration.    In  this  case  the  decla-  "  we  again  as- 
ration  contains  but  one  complaint;'  and  that  part  of  it  which  is  termed  the  f^CTly^Fat 
third  count,  is  nothing  more  than  a  separate  allegation.-^Lord  Abinger,  C.  B.  by  us  on  re- 

— Each  count  presents  a  new  story.] — An  allegation  does  not  form  a  separate  them  anioat 

A.  S.  and  Achil- 
les Hughes  (by  the  latter,  meaning  the  plaintiff) ;  that  they  are  such  as  no  gentleman,  or 
honest  man  would  resort  to."  There  was  no  introductor^r  statement  of  the  "  cases."  The  jury 
baring  found  a  general  verdict  for  the  plaintiff,  and  a  motion  in  arrest  of  judgment  having  been 
made: 
Held,  First,  that  the  third  count  waa  to  be  considered  as  a  separate  and  distinct  count. 
Secondly,  that  after  verdict,  the  words  in  question  must  be  conaidered  libellous. 


Rbbs. 
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count,  unless  it  be  so  stated :  nor  do  the  words,  "  further  contriving  and 
intending,"  make  it  a  different  count.  Here  is  a  statement,  that  oertain 
charges  had  been  made  against  the  plaintiff  in  many  newspapers ;  supposing 
they  had  all  been  made  in  one  newspaper,  and  the  declarati3n  had  set  them 
out,  could  it  be  said  that,  because  you  might  reject  the  non-libellous  matter, 
the  declaration  could  not  be  sustained.-^Lord  Abinger,  C.  B. — When  you 
declare,  you  may  put  all  the  libellous  words  in  one  count,  or  you  may  make 
separate  counts,  but  you  cannot  insert  in  the  same  count  words  spoken  at 
diflerent  times.] — Secondly,  judgment  may  be  arrested,  where  the  Court  must 
intend  that  the  jury  have  given  damages  for  a  cause  which  is  not  actionable. 
The  question  then  is,  whether  the  jury  have  found  damages  for  words  that 
aflbrd  no  ground  for  action  ? — [Lord  Ahinger,  C.  B, — The  jury  having  found  a 
general  verdict,  which  is  a  verdict  on  each  count,  must  be  presumed  to  have 
given  damages  on  each  count.] — The  third  count  contains  a  libellous  all^- 
tion.  The  word  "  against"  must  be  taken  as  conveying  a  charge ;  the  old  rule 
of  construing  words  in  their  mildest  sense,  having  been  long  abandoned,  Wool- 
nooth  V.  Meadow9  (a). — [Alderton,  B. — ^Suppose  a  friend  of  the  plaintiff  had 
been  accused,  the  meaning  of  the  words  might  then  be,  that  the  defendant  main- 
tained the  criminality  of  that  friend  in  opposition  to  the  opinion  of  the  plain- 
tiff.— Lord  Abinger,  C.  B. — Whether  the  word  **  against "  has  an  accusatory 
sense,  would  depend  on  the  context ;  there  would  have  been  no  difficulty,  if 
the  "  cases,'^  said  to  have  been  "  put  on  record,"  had  been  introduced  into 
the  declaration.] — After  verdict,  the  words  must  bear  the  meaning  ascribed  to 
them  by  the  plaintiff,  Tamlintan  v.  Brittlebank  {b),  Harvey  v.  French  (c), 
Adams  v.  Meredew(d). 

Whaleley  and  Busby,  eontrd, — ^It  is  clear  that  the  third  count  is  a  separate 
one,  because  the  plaintiff  might  have  taken  a  verdict  on  the  three  other  oounta 
Besides,  the  libel  in  that  count  refers  to  a  diflerent  time  of  publication.  The 
declaration  states  it  to  have  been  published  "  afterwards,"  and  in  a  "  subse- 
quent number  of  the  said  newspaper."  In  Chitty^s  Pleadings,  it  is  said  to  be 
usual  to  state  distinct  complaints  in  separate  counts.  The  words,  "  assert 
against,"  have  not  necessarily  any  libellous  signification ;  they  are  ambiguous, 
and  therefore  there  ought  to  be  some  special  introduction  to  the  third  count, 
or  something  to  shew  that  they  applied  to  the  plaintiff,  Hawkes  v.  Hawkey  {e). 
The  case  of  Tomlinson  v.  Brittlebank  does  not  apply ;  and  in  Harvey  v. 
French,  the  words  were  held  to  be  libellous,  without  any  innuendo  Here  the 
words  were  equivocal ;  and  it  was  therefore  incumbent  on  the  plaintiff  to 
shew  that  they  had  a  libellous  meaning,  Kelly  v.  Partington  (/); 

Cur,  ado.  vulL 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Lord  Abinger,  C.  B. — The  declaration  m  this  case  contamed  four  counts, 
and  as  one  of  them  was  alleged  to  be  bad,  and  entire  damages  had  been  given, 

(a)  5  Ea«t,  463.  (d)  3  Yo.  &  Jcr.  219. 

(6)  4  B.  &  Adolpb.  630.  (e)  8  East,  427. 

(c)  1  Cr.  &  Mee.  11 ;  2  Tyr.  585;  (/)  5  B.  &  Adol.  645. 
2  M.  &  Scott,  591. 
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a  motion  was  made  in  arrest  of  judgment.  The  words  in  the  count,  stated  t  Excheqwr. 
be  defect! re,  were  these:  "  We  again  assert  the  cases  formerly  put  bj  us  on 
record ;  we  assert  them  against  A,  S.  and  Aehillet  Hughes  ;  that  they  are 
8uch  as  no  gentleman,  or  honest  man,  would  resort  to."  The  first  answer 
given  to  the  objection  of  the  defendant  was,  that  all  the  counts  in  the  declara- 
tion, properly  speaking,  constituted  only  one  count  We  think  however, 
that  ihe  counts  are  quite  separate  and  distinct.  But  the  most  important 
point  is,  that  this  objection  is  made  afler  verdict.  Now,  the  words  in  the 
declaration  are  to  be  taken  in  their  most  natural  and  obvious  sense ;  the 
qnestion  then  is,  what  is  the  meaning  of  the  word  ''  against.''  Is  it  a  mere 
dental  of  the  correctness  of  the  plaintiff's  assertion,  or  does  it  amount  to  a 
charge  against  him.  If  the  former  construction  is  to  prevail,  the  words  are 
not  libellous ;  but  if  it  is  taken  in  the  latter  sense,  then  it  amounts  to  a  libel. 
Tlie  jury  have  thought  that  it  conveys  an  accusation  against  the  plaintiff; 
and  as  we  think  they  have  put  the  most  natural  construction  upon  the  word, 
the  role  must  be  discharged. 

Rule  discharged. 


GooDE  and  another  v.  Howells. 

1*1  EBT  to  recover  the  sum  of  1 1/.  15«.  due  under  a  composition  for  tithes,  Debt  tore- 

from  Michaelmat,  1835,  to  Michaelmas,  1836 :  P/^a,  that  the  defendant  ^^^J^^^^^ 

was  not  indebted.  a  tithe  compo- 

At  the  trial,  before  CoUman,  J.,  at  the  Carmarthenshire  Spring  Assizes,  Mrchaelmas,' 

1838,  it  appeared  that  the  plaintiffs  were  the  lessees  of  the  tithes  of  Haay-  1^35  to  Mi- 

fknke  farm,  in  the  parish  of  Llanfihangel  Abercomn,  and  that  the  defendant  The  defendant' 

was  a  former,  occupying  PUuyparke.    On  the  19lh  September,  1836,  the  de-  ^^^  ]JP^^• 

fendant  served  the  following  notice  upon  the  plaintiffs :  giTea  byUmto 

file  plaintiffs, 

''  Take  notice,  that  I  shall,  on  and  from  the  twenty-6fth  day  of  March  fn thefoUoirhi); 

next,  give  out  and  pay  in  kind,  all  the  great  and  small  tithes  arising  from  a  terms;  ''Take 

certain  farm,  called  Plaayparhe,  in  the  said  parish  of  Llanfihangel  Abercowin,  shall,  on  and 

which  I  DOW  occupy.  'i:^^i^ 

Dated  this  I9th  day  of  September,  1835.  next,  gWe  oat 

(signed)        WiOum  HaweOe."  ^''^'r' 

and  smiSi  tithes 
The  composition  related  to  tithes  due  for  corn,  wool,  lamb,  and  cheese,   uising  from  a 

He  defendant  contended  that  the  holding  began  in  March,ihe  plaintiff  main-  ^iedp.,*j^the 

tained  that  it  began  at  Michaelmas.    The  jury  gave  a  verdict  for  the  defend-  ?*^?*"v  if  i 

ant,  6nding,  at  the  same  time,  that  the  holding  began  in  March,    A  rule  hav-  now  occujiy. 

ing  been  obtained,  calling  on  the  defendant  to  shew  cause  why  the  verdict  £t*^  s|ji^^ 

should  not  be  set  aside,  and  a  new  trial  granted,  on  the  grounds,  first,  that  ber  1835  r 

tile  defendant's  notice  was  insufficient  to  determine  the  tenancy;  secondly,  rSS,  j^ti,  th»i 

that  the  verdict  was  perverse.  *^  ■*»»•  »«*«© 

*  to  quit  was  re- 

quisite in  a 

Evans  and  NichoU  sliewed  cause.— The  notice  is  good.     The  inclination  SmiLukli  as 

of  the  Courts  has  always  been  to  give  effect  to  notices  to  quit.    Thi^  is  evi-  if  *  tenancy, 

fram  year  to 
year ;  fe^oiuttsr,  that  the  notice  in  this  cue  waa  insufiident,  aa  it  did  not  speciff  the  time  oC 
deiermining  the  composition. 
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dent  from  the  language  of  Baytey^  J.,  in  Do€y  d.  Rodd  ▼.  Archer  (a),  where, 
he  says,  "  we  are  to  construe  the  notice  to  quit  in  such  a  way  ut  res  magie 
vaieat  quam  pereai,-^  The  same  principle  is  recognized  in  Doe,  d.  Duke  of 
Btdfordy.  Kighdeyijb) ;  Doe,  d.  Lord  Huntingtower  v.  CulUford(c)\  Doe^ 
d.  PhiUipe  v.  Butler  (d).  It  is  not  necessary  for  a  party  to  point  out  the  pre- 
cise period  when  he  means  to  leave  the  premises ;  it  is  enough  if  he  signifies 
his  intention  of  quitting  them  at  the  legal  expiration  of  his  term.  In  Doe^  d. 
WilUame  v.  SmiUi  (e),  the  Ck>urt  rejected  the  word  *'  present,*'  which  ap- 
peared in  the  notice ;  and  Patteeon,  J.,  observed  that  it  was  unnecessary  to 
word  a  notice  with  the  accuracy  of  a  plea.  This  notice  is  sufficient  to  deter- 
mine a  composition  for  any  year  subsequent  to  1835. — [Parke,  B. — ^This 
notice  does  not  specify  any  time  of  quitting.  Take  the  case  of  land ;  would 
tk  general  notice  to  quit,  not  stating  any  time,  operate  as  a  notice  to  quit  at 
Michaehnae,  A  composition  for  tithes,  and  a  tenancy  for  years,  are  the  same 
thing.] — The  notice  in  this  case  is  sufficient,  as  the  landlord  knows  at  what 
time  the  tenancy  expires.  In  Hetoitt  v.  Adams  (/),  the  only  point  decided 
was,  whether  the  particular  notice  was  good.  No  decision  was  given  on  the 
question,  whether  a  notice,  which  is  bad  for  one  year,  may  not  be  good  for 
succeeding  years.  In  Wyburd  v.  Tuck  (y),  Eyre^  C.  J.,  disputes  the  analogy 
between  tithes  and  land. — [Lord  Abinger,  C.  B. — The  reasons  of  his  opinion 
imply  that,  to  determine  a  tithe  composition,  a  longer  notice  is  necessary  than 
in  the  case  of  a  holding  of  land. — Bolland,  B. — ^The  case  of  Hulme  v.  Par- 
doe  (t),  decides,  that  a  notice  to  determine  a  tithe  composition  must  be  similar 
to  a  notice  to  determine  a  yearly  tenancy.] — ^In  Leech  v.  Bailey  (j),  the 
plaintiff,  in  July,  1814,  the  usual  time  of  taking  the  tithe,  gave  notice,  that, 
for  the  time  to  come,  he  should  require  the  tithes  to  be  paid  to  him  in  kind. 
There  the  notice,  which  is  as  general  as  the  present,  was  held  good. — [Lord 
Abinger,  C.  B. — In  that  case  the  tithes  were  due  in  July,  and  the  notice  was 
a  twelve  months'  notice.] — Here  a  full  year  must  elapse  before  the  tithe 
accrues. — [Parke,  B. — In  your  case  the  notice  is  to  determine  all  tithes.] — 
The  notice  would  operate  upon  all  future  tithes. 

ChUian  and  E.  V.  Williams,  eonird,  were  stopped  by  the  Court 

Lord  Abinobr,  C.  B. — My  brother  CoUman  informs  us,  that  he  is  not 
satisfied  with  the  verdict  of  the  jury ;  and  the  question  is,  whether  the  new 
trial  shall  be  granted  on  the  point  of  law, « or  on  the  ground  of  the  verdict 
being  against  evidence.  I  think  the  notice  to  determine  a  tithe  composition 
should  be  analogous  to  a  notice  to  quit  land.  That  has  been  settled  Jaw 
since  the  case  that  was  decided  in  the  House  of  Lords,  and  I  should  be  sorry 
to  disturb  it.  The  notice  in  this  case  would  have  been  good,  if  it  had  indi- 
cated some  period  at  which  the  composition  was  to  expire,  and  that  period 
had  been  one  at  which,  according  to  law,  the  composition  might  have  termi- 
nated. In  this  case,  some  tithes  were  due  in  May.  As,  therefore,  no  time  is 
specified  at  which  the  composition  is  to  terminate,  we  must  hold  the  notice  to 
be  insufiicient 


(a)  14  East,  248. 
ib)  7  Term  Rep.  63. 
fc)  4  Dowl.  &  R.  249. 

(d)  2  Esp.  N.  P.  C.  589. 

(e)  5  Ad.  H  Ell.  350 ;  2  Bar.  &  Woll. 
176. 


(/)  7  Bro.  Pari.  Ca«,  74;  cited  also 
in  FtU  V.  mUon,  12  East,  84. 

(g)  1  Bos.  &  Pul.  463. 

(A)  M'Clel.  393;  1  Car.  &  P.  9.3; 
13  Price,  684. 

(t)  6  i'rice,  504. 
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Parkb,  B. — I  think  the  rule  for  a  new  trial  must  be  made  absolute.  It  is 
clear,  from  the  report  of  the  learned  judge,  that  the  verdict  was  against  the 
weight  of  evidence.  Since  the  cases  of  Hewitt  v.  Adams,  and  Wyburd 
V.  Tuek^  a  tithe  composition  from  year  to  year  must  be  determined  by  a 
notice  similar  to  that  which  is  given  in  the  case  of  land ;  that  is,  it  must  ter- 
minate with  the  year  of  composition.  The  question,  therefore,  is,  whether 
this  notice  is  good.  The  case  of  Leech  v.  Bailey  (K),  does  not  apply  here, 
because,  as  was  there  stated  by  the  Chief  Baron,  the  notice  was  for  more  than 
half  a  year,  as  the  tithes  would  not  be  again  payable  for  much  more  than  six 
months  afler  the  notice.  But  in  the  present  case«  the  notice,  though  future 
as  to  part  of  the  tithe,  is  intended  with  regard  to  other  parts  to  have  an  im- 
mediate operation.     I  think,  therefore,  that  this  notice  is  bad. 


£xchc(fHtTm 


Boll  AND,  B. — I  am  of  the  same  opinion.  The  case  of  Bishop  v.  Chiches- 
ter (/),  establishes  the  analogy  between  a  notice  to  quit,  in  a  yearly  tenancy, 
and  a  notice  to  determine  a  tithe  composition. 

Rule  absolute,  without  coaift.    ) 


(k)  6  Price,  504^ 


(0  2  Brow.  Pari.  Cas.  161 ;  4  Gwil- 
Hm,  1322. 


WiCKENS  V.    Cox.' 


jN  this  case  the  defendant,  on  the  26th  February,  had  served  on  the  plaintiff 
*  an  order  for  further  particulars ;  no  particulars  were  delivered.  On  the 
I8th  May  the  defendant  served  the  plaintiff  with  a  paper,  containing  a  demand 
of  declaration,  with  a  notice  of  the  abandonment  of  the  order  written  in  the 
lower  comer  of  it,  and  no  declaration  having  been  delivered,  signed  judgment 
of  nofi  pros.  A  rule  having  been  obtained,  calling  upon  him  to  shew  cause 
why  this  judgment  should  not  be  set  aside. 

Cowling  shewed  cause. — A  party,  who  has  obtained  an  order  for  his  own 
benefit,  may  abandon  it  if  he  thinks  proper,  Joddrel  v.  —  (a). — [Parke, 
B. — In  the  present  esse,  the  order  has  been  served,  and  proceedings  have 
been  stayed.  Can  you  got  rid  of  it,  except  by  an  instrument  equally  formal  ?] 
— The  observations  of  the  Court  in  M'Douyall  v.  Nicholls  {b),  are  also  in 
point. — [Alderson,  B. — As  proceedings  have  been  stayed  under  this  order,  is 
the  defendant's  notice,  that  he  does  not  require  any  particulars,  equivalent  to 
a  delivery  of  them  ?] — The  defendant  contends  that  it  is. 

F.  F.  Lee,  eontrd, — ^If  an  order  h^^  been  made  and  served,  it  can  be  aban- 
doned only  by  taking  out  a  fresh  summons  for  that  purpose.  But  here  that 
question  does  not  arise.     The  demand  of  declaration  was  made  on  the  same 


(«)  4  Taunt.  253. 

VOL.   I. 


{b)  3  Ad.  &  Ell.  813 ;  1  Ear.  &  Woll. 
462. 


The  defendant 
having  served 
the  plaintiff 
with  an  order 
for  particulars, 
which  were  not 
delivered, 
afterwards 
served  a  de- 
mand of  decla« 
ration  upon 
him,  with  a 
notice  of  aban- 
doning the 
order,  written 
in  the  loxr er 
corner  of  It,  and 
then  signed 
judgment  of 
tw/n  pTot.    The 
Court  set  aside 
this  judgment 
as  irregular,  on 
the  ground  that 
the  demand  of 
declaration  was 
made  before 
notice  of  aban- 
doning the 
order. 

Qiuvre,  whe- 
ther an  order 
once  served, 
can  be  aban- 
dofied,  except 
by  means  ol  an 
fnstrument 
equally  formal. 
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paper  that  contained  the  aban'^onment  of  the  order,  and  beings  made  before 
the  almndonment,  was  clearly  irregular.    He  was  stopped  by  the  Court. 

Per  Curiam, — The  master  informs  us  that  the  proceedings  of  the  defend- 
ant have  been  irregular.  The  demand  of  declaration  is  made  before  any  notice 
of  the  abandonment  of  the  order ;  whereas  the  notice  of  abandoning  the  order 
should  precede  the  demand  of  a  declaration. 

Rule  absolute  (c). 

(e)  See  Chittv's  Archbold*8  Practice,  3d  edit.,  p.  896;  and  Tidd's  New  Prac' 

p.  258. 


In  an  apnlicft- 
tion  bj  toe 
Bheriflr  or  bail 
to  Btay  proceed- 
ings, the  affida- 
vit must  state 
that  it  is  made 
"for  his  or 
their  tndemnitr 
only;"  the 
words  "  for  hit 
only  indemni* 
ty,    are  insuf- 
ficient." 


REOfNA  V.  Sheriff  of  Cheshire,  in  Goach  v.  Atkinson. 

fyROMPTOlV  sheweA  cause  against  a  rule  nui  for  setting  aside  an  attach- 
ment against  the  sheriff,  on  payment  of  costs.  He  objected  that  the 
affidavit,  upon  which  the  rule  had  been  obtained,  did  not  comply  with  the  rule 
of  this  Court  of  H.  T.,  7  W.  4,  which  required  such  affidavit  to  state  that  the 
application  was  really  and  truly  made  on  the  part  of  the  sheriff  or  bail,  "  at  his 
or  their  own  expences,  and  for  his  or  their  indemnity  only.^^  In  the  present 
case  the  form  of  affidavit  was,  for  his  only  indemnity. 

Butt,  in  support  of  the  rule,  contended  that  the  meaning  was  substantially 
the  same.  The  rule  of  the  King's  Bench,  M,  T.,  59  Geo,  3,  as  reported  in 
2B,&  Aid.  240|  was  in  precisely  the  same  terms ;  and  that  form  was  followed 
by  all  the  books  of  practice  (a). 


Parke,  B. — The  affidavit  should  follow  the  terms  of  the  rule,  and  is  there- 
fore irregular ;  but  under  the  circumstances,  I  think  an  amendment  ought  to 
be  allowed.  His  lordship  then  stated,  that  the  rule  of  this  Qonri  was  intended 
to  be  an  exact  transcript  of  that  of  the  King's  Bench,  and  suggested  that  a 
new  rule  should  be  drawn  up ;  on  referring,  however,  to  the  original  rule  in 
the  King'* a  Bench,  it  appeared  that  the  words  there  used  were,  *'  for  his  or 
their  indemnity  only  ;*'  and  that  the  rule  had  been  inaccurately  copied  in  the 
2  J9.  &  Aid,  240,  and  from  thence  to  the  books  of  practice. 

Amendment  allowed. 

{a)  Tidd,316;  Archbold,  3d  edition,  147  i  Archbold,  Prac.  of  Country  Attor- 

nies,  172. 


AlREY  V.  FeARNSIDES. 

r^MdlJbsd    >i  SSUMPSIT,    The  first  count  stated  that  the  defendant  made  his  pro- 
connt.  and\  missory  note  in  writing,  and  thereby  promised  to  pay  to  the  plaintiff  or 

» folmd forlhe  ^^^  ^^'•'  ^'^^  ^®'^®  received,  with  interest,  "and  all  fines,  according  to  nifc." 
plaintiiT,  the  Court  will  not  arrest  the  judgment,  but  will  grant  a  venire  de  now. 
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There  was  also  a  count  on  an  account  stated.    A  verdict  having  been  found      EsOie^, 
for  the  plaintifi*. 

W.  H.  Watson  obtained  a  rule  to  arrest  the  judgment,  on  the  ground  th&t 
the  instrument  set  out  in  the  first  count,  was  not  a  promissory  note,  but  an 
agreement,  and  should  have  been  declared  upon  as  such. 

Wightman  shewed  cause. — The  words,  "  and  all  fines,  according  to  rule,'^ 
have  no  intelligible  meaning,  and  may  be  rejected  as  surplusage.  It  would 
be  impossible  to  declare  upon  these  words  as  upon  a  separate  contract.  This 
case  is  distinguishable  from  Smith  v.  Nightingale  (a) ;  there  the  defendant 
promised  to  pay  60/., ''  and  also  such  other  sums  as,  by  reference  to  his  books, 
might  be  due ;"  and  as  the  latter  words  could  not  be  rejected,  since  the  whole 
constituted  one  entire  promisb,  the  instrument  was  too  indefinite  to  be  consi- 
dered as  a  promissory  note.  Here  the  addition  is  insensible,  and  cannot 
vitiate  the  note. 

Wai9€n,  eontrd,  contended  that  the  instrument  was  a  special  agreement, 
ood  could  not  be  declared  upon,  without  shewing  the  consideration. 

Parkk,  B. — This  instrument  is  not  a  promissory  note.  It  contains  a  pro- 
mise to  pay  a  specific  sum,  and  something  else.  It  seems  to  me,  that  the 
additional  words  are  not  insensible  ;  they  import  that  something  further  is  to 
be  paid.  Probably  they  are  pecuniary  fines ;  but  at  all  events  they  are  some- 
thing plus  tbe  money  secured.  Then,  as  these  words  cannot  be  rejected,  the 
count  is  bad.  As,  however,  there  is  a  good  count,  and  there  is  a  general  ver- 
dict for  the  plaintiff,  he  is  entitled  to  claim  a  venire  de  novo,  that  the  jury  may 
assess  the  damages  separately. 

Rule  accordingly. 

(a)  2  Stark.  375. 


Doe,  dera.  Holder  v.  Rushworth  and  aDotber. 

"MARTIN  had  obtained  a  rule,  calling  on  /.  Rushworth,  the  tenant  in  pos.  in  proceedings 

session,  to  shew  cause  why,  upon  being  admitted  defendant,  he  should  undU^hrfci  4 

not,  besides  entering  into  the  common  rule,  and  giving  the  common  under-  c.  87,  s.  l,  the' 

taking,  undertake,  in  case  of  a  verdict  for  the  plaintiff,  to  give  him  a  judgment,  qulre^heienimt 

to  be  entered  against  the  real  defendant,  of  the  Term  next  preceding  the  time  J?  appear  in 

of  trial;  and  also  why  he  should  not  enter  inio  a  recognizance  by  himself,  ^m  day  of 

and  two  sufficient  sureties,  in  a  reasonable  sum,  to  be  fixed  by  the  Court,  and  ^®/'"'  ^**®^*>«'^ 

...  .  i^iiii'  i.-i  it  be  a  country 

withm  any  time  the  Court  should  direct,  conditioned  to  pay  the  costs  and  or  a  town  cause, 
damages  which  should  be  recovered  by  the  plaintiff  in  the  action  ;  or  why,  in 
default  thereof,  judgment  should  not  be  entered  for  the  plaintiff,  pursuant  to 
the  Statute  1  Geo.  4,  c.  87,  s.  1. 

It  appeared  from  the  affidavits,  that  this  was  a  country  cause,  and  that  the 
notice  at  the  foot  of  the  declaration  was  in  the  following  form :  **  Take  notice, 

p2 


204 


TERM  REPORTS  in  the  EXCHEQUER. 


Dob,  dem. 
Holder 

V. 

RusnwoRTH. 


acoorcTing  to  the  fonii  of  the  Statute  in  sacb  case  made  and  provided,  that  you 
and  each  of  you,  do  appear  in  next  Trinity  Term,  then  and  there  to  be  made 
defendants  in  this  action  of  ejectment ;  and  then  and  there  to  enter  into  a  re- 
cognizance by  yourself,  and  two  sufficient  sureties,  in  such  sum  as  the  said 
Court  shall  think  reasonable,  conditioned  to  pay  the  costs  and  damages  which 
shall  be  recovered  in  this  action,  if  the  said  Court  so  order." 


Piatt  and  Archbold  shewed  cause. — The  notice  is  defective  (a).  The 
Statute  enacts,  that  the  landlord  may,  at  the  foot  of  the  declaration,  address 
a  notice  to  the  tenant,  requiring  him  to  appear  in  Court  "  on  the  first  day  of 
the  Term  then  next  following."  Here  the  notice  requires  the  defendants  to 
appear  in  next  Trinity  Term.  Even  assuming  the  form  of  notice  to  be  cor- 
rect, the  application  is  too  soon,  as  the  parties  have  all  the  Term  to  appear. 
The  non-appearance  contemplated  by  the  Statute,  must  mean  a  non-appearance 
according  to  the  terms  of  the  notice. 

Martin, — The  notice  to  appear  is  in  next  Trinity  Term,  "  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided."  It  must,  therefore,  be 
construed  with  reference  to  the  Statute,  which  requires  the  appearance  to  be 
on  the  first  day  of  Term. 

Per  Curiam. — ^The  notice  does  not  follow  the  terms  of  the  Act.  If  this 
were  a  notice  in  a  town  cause,  in  a  common  ejectment,  we  are  informed  by 
the  master,  that  it  would  be  insufficient.  This  is  a  country  cause;  and 
though  in  such  case  the  notice  is  general,  still,  upon  this  proceeding,  reference 
must  be  had  to  the  Statute.  We  think  that  the  directions  of  the  Statute  have 
not  been  complied  with,  and  that  the  rule  must  be  discharged. 

Rule  discharged. 

(a)  Other  objections  were  taken,  which  the  Court  did  not  decide  upon. 


A  motion  in 
arreBt  of  judg* 
tnent,  and  it 
le^ms  alio  for 
juQgroent  lum 
obstante  verediom 
to,  must  be 
made  within 
fburdavsofthe 
time  ot  trial,  if 
in  Term;  if  not, 
within  the  firtt 
foor  dayiofthe 
tucceeaing 
Term. 


Thomas  v^  Jones« 

^HIS  cause  came  on  for  trial  before  WiUiama,  J.,  at  the  last  Spring  Assiza^ 
for  the  county  of  Carnarvon,  After  a  full  jury  had  appeared,  the  de- 
fendant challenged  the  array,  upon  the  ground  that  the  under  sherifi)  who  bad 
summoned  the  jury,  was  the  attorney  for  the  plain  tiff.  This  was  denied  by 
the  plaintifi*,  and  the  learned  judge  was  applied  to  to  appoint  triers,  which  he 
declined  to  do.  The  challenge  and  answer  were  put  upon  parchment,  and 
annexed  to  the  record.  The  cause  was  tried,  and  a  verdict  found  for  the 
plaintiff*. 

WeUby,  in  Easter  Term  (but  not  within  the  four  first  days),  obtained  a 
rule  niai  to  arrest  the  judgment.     He  cited  The  King  ▼.  Edmonds  (a). 

Jarvis  shewed  cause. — First,  the  application  is  too  late,  not  having  been 
made  within  the  four  first  days  of  the  Term  after  the  trial.  Lane  v.  Crockett  (^X 


(a)  4  B.  &  Aid.  471. 


{b)  7  Price,  56a 
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Weston  V.  Foster  (e).  Formerly  there  appeared  to  be  conflicting  decisions  in 
the  three  Courts,  as  to  when  it  was  necessary  to  move  in  arrest  of  judgment ; 
but  now  the  practice  is  settled  by  the  65th  rule  of  Hilary  Term,  2  Witt.  4, 
which  prescribes  that  **  no  motion  in  arrest  of  judgment,  or  for  judgment,  nan 
obeiante  veredicto^  shall  be  allowed  after  the  expiration  of  four  days  from  the 
time  of  trial,  if  there  are  so  many  days  in  Term ;  nor  in  any  case  afler  the 
expiration  of  the  Term,  provided  the  jury  process  be  returnable  in  the  same 
Term.'^  It  is  said  that  this  rule  applies  only  to  causes  tried  in  Term,  Brook 
T.  Finch  {d) ;  but  it  was  made  in  order  to  assimilate  the  practice  of  all  the 
Courts,  and  it  cannot  have  that  effect,  unless  it  applies  to  all  cases.  But  if 
the  Court  should  think  that  it  does  not  apply  to  a  case  like  the  present,  then 
the  old  practice  must  be  resorted  to.  This  Court  has  always  followed  the 
practice  of  the  Court  of  Common  Pleas,  and  not  of  the  King's  Bench.  But 
further,  the  application  should  not  have  been  to  arrest  the  judgment,  but  for 
a  venire  de  novo.  Rex  v.  Edmonds.  Besides,  defendant  having  gone  on  with 
the  case,  is  not  now  entitled  to  apply  to  the  Court,  if  he  meant  to  insist  upon 
the  objection  he  should  have  withdrawn,  Brunskill  v.  Giles  («). 


Welsby,  eontrd. — ^Under  the  old  practice  this  application  might  have  been 
made  at  any  time  before  judgment  was  actually  signed. — [Alderson,  B. — If 
the  new  rules  do  not  apply,  this  is  a  casus  omissus,  and  we  must  follow  the 
old  practice.] — In  Manning's  Exchequer  Practice,  353,  it  is  said,  that  the 
motion  may  be  made  at  any  time  before  judgment,  and  Taylor  v.  White- 
head (f),  and  The  King  v.  Holt(g),  are  cited  as  dMihoTiiies.-^l  Alder  son,  B. 
— ^Those  are  all  cases  in  the  Court  of  King's  Bench;  and  the  reason  why 
that  Court  adopted  such  practice  was,  that,  being  a  Court  of  criminal  judica- 
ture, it  was  ready  to  interfere  at  any  time  before  punishment.] — Then  the 
practice  has  not  been  altered  by  the  new  rules.  In  Brook  v.  Finch,  CoU^ 
ridge,  J.,  appears  to  assume  that  the  rule  only  applies  to  trials  in  Term. 
But,  secondly,  it  is  said  that  the  application  should  have  been  for  a  venire  de 
novo,  and  not  to  arrest  the  judgment ;  if  so,  that  rule  may  be  granted  on  this 
motion,  since  there  is  no  rule  which  requires  it  to  be  made  within  the  first 
four  days  of  Term. — [Parke,  B. — It  would  seem  to  follow  the  practice  on 
motion  in  arrest  of  judgment.] — There  are  no  express  authorities  on  the 
subject. 


Parks,  B. — I  think  that  every  application  to  arrest  the  judgment,  and,  I 
should  say,  also  for  judgment,  non  obstante  veredicto,  must  be  made  within 
four  days  of  the  time  of  trial,  if  in  Term,  and  if  not,  within  the  first  four  days 
of  the  succeeding  Term.  The  object  of  the  new  rules  was  to  assimilate  the 
practice  in  all  the  Courts,  in  cases  where  it  had  previously  differed ;  and  if 
this  case  is  not  within  them,  still  the  application  is  too  late,  as  reference  must 
then  be  had  to  the  old  practice  of  this  Court.  It  appears  that  formerly,  in  the 
King^s  Bench,  the  motion  might  have  been  made  at  any  time  before  the  judg- 
ment was  signed ;  but  in  the  Common  Pleas  the  motion  must  have  been 
made  within  four  days  of  the  return  of  the  distringas,  or  habeas  corpora.  It 
appears,  from  the  case  of  Lane  ▼.  Crockett,  that  in  this  respect  the  Court  of 


(c)  2  Bing.  N.  C.  701 ;  3  Scott,  155. 

(*0  6D<    • 

&  Hod.  71. 


6Dowl.  P.C.313;lWill.,Woll. 


(e)  2  M.  &  Scott,  41. 
{/)  2  Doug.  475. 
{g)  5  T.  R.  436. 
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Exchequer  followed  the  practice  of  the  Common  Pieas,  so  that  there  is  a 
direct  authority  for  our  dorision.  Nothing  has  been  cited  to  the  contrary, 
except  a  suggestion  in  Mr.  Manning* s  book  of  Practice,  but  which  is  only 
supported  by  cases  from  tlie  King*8  Bench.  But  if  we  look  at  the  new  rule, 
I  think  it  will  appear  that  it  was  intended  to  apply  to  every  case ;  and  that  if 
a  cause  is  tried  out  of  Term,  the  motion  should  be  made  within  the  first  four 
days  of  the  Term  next  occurring  afler  the  trial.  But  whether  this  case  falls 
within  the  rule  or  not,  we  have  sufficient  authority  for  saying  that  this  Ck>uri 
formerly  adopted  the  practice  of  the  Court  of  Common  Pleas,  and  not  of  the 
King's  Bench,  The  rule  is  not  an  unwise  one,  as  the  one  party  has  a  remedy 
by  writ  of  error,  and  the  other  has  the  benefit  and  security  of  bail  in  error. 


Boi.LAND,  B. — In  TidiTs  New  Practice,  638,  it  is  said,  "  within  the  time 
limited  by  the  above  general  rule;  the  defendant  may  move  to  set  aside  a  ver- 
dict, and  have  a  new  trial,  or  after  a  point  reserved,  that  a  nonsuit  may  be 
entered,  or  he  may  move  in  arrest  of  judgment,  and  either  party  may  move 
for  a  repleader,  or  venire  facias  de  novo^  The  present  application,  there- 
fore, seems  to  me  too  late,  as  this  Court  has  required  the  motion  to  be  made 
within  the  four  first  days. 

Alderson,  B. — Notwithstanding  the  case  of  Taylor  v.  Whitehead,  I  think 
this  application  is  too  late.  If  this  Court  had  followed  the  practice  of  the 
Court  of  King^s  Bench,  and  not  of  the  Common  Pleas,  I  should  have  con- 
sidered whether  it  was  not  a  reasonable  construction  of  the  new  rule,  that  it 
should  apply  to  all  cases,  whether  tried  in  or  out  of  Term,  as  I  cannot  see 
why  the  party  is  to  have  more  than  four  days  of  the  ensuing  Term,  because 
the  cause  happens  to  be  tried  out  of  Term. 

Rule  discharged. 


Noel  v.  Davis. 


Where  the  de- 
claration con- 
tains several 
counts,  it  is  not 
necessary  in  a 
plea  of  set-off 
of  a  smaller 
sum,  to  specify 
to  which  parti- 
cular  partofthe 
plaintiff's  claim 
the  set-ofl  IS  to 
be  applied. 


A  SSUMPSIT.  The  declaration  contained  a  count  for  \QOl  for  work  and 
labour  ;  a  second  count  for  the  same  sum,  for  money  paid;  and  a  third 
count  for  the  same  sum,  for  money  due  on  an  account  stated.  The  defend- 
ant pleaded  secondly,  "  as  to  the  sum  of  27/.  13«.  4</.,  parcel  of  the  monies  in 
the  declaration  mentioned,  that  the  plaintiff,  before  and  at  the  time  of  the 
commencement  of  the  suit  was  and  still  is  indebted  to  the  defendant  in  a 
large  sum  of  money,  to  wit,  the  sum  of  27/.  13*.  4d.  upon  a  certain  bill  of  ex- 
change, bearing  date,  to  wit,  on  the  24th  October,  1835,  heretofore,  to  wit,  on 
the  day  and  year  last  aforesaid,  made  and  drawn  by  one  E.  /.  Sydney,  upon 
and  then  accepted  by  the  plaintifiT,  whereby  the  said  E,  /.  Sydney  requested  the 
plaintiff,  three  months  after  the  date  thereof,  to  pay  to  his,  the  said  E,  J.  Syd- 
ney's oTi  ir  the  sum  of  27/.  13*.  4d.,  for  value  received,  and  which  period  of 
three  months  had  elapsed  before  the  commencement  of  this  suit ;  and  which 
said  bill  of  exchange  the  said  E.  /.  Sydney,  to  wit,  on  the  day  and  year  last 
aforesaid,  indorsed   and  delivered  to  the   defendant,   which  said  sum  of 
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27/.  I3«.  4d,  60  due  to  the  defendant  as  aforesaid,  equals  the  said  sum  of 
27 1  I3«.  4d.,  parcel,  &c.,  and  out  of  which  said  sum  of  money  so  due  and  owing 
from  the  plaintiff  to  the  defendant  as  aforesaid,  the  defendant  is  ready  and 
willinf^i  and  hereby  offers  to  set  off  and  allow  to  the  plaintiff  the  said  sum 
of  27/.  13«.  4c/.,  parcel,  &c.,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided.     Verification. 

Special  demurrer,  assigning  for  cause  (amongst  others)  that  the  second 
plea  does  not  sufficiently  state  against  how  much  of  the  monies  in  each  or 
either  of  the  counts  of  the  declaration  the  set-off  is  pleaded. 

Jervte,  in  support  of  the  demurrer. — This  case  resembles  Mee  v.  Tomlin- 
eon  (a).  There  the  declaration  contained  counts  for  work  and  labour,  for 
money  paid,  and  for  money  due  upon  an  account  stated.  The  defendant 
pleaded,  as  to  parcel  of  the  monies  in  the  two  first  counts  mentioned,  payment 
in  accord  and  satisfaction ;  and  the  plea  was  held  bad,  for  not  shewing  to 
how  much  of  the  sum  in  the  first  count,  and  to  how  much  of  the  siun  in  the 
second,  it  was  pleaded.  Here  it  is  difficult  to  know  to  what  claim,  or  to  what 
part  of  the  claim  the  defendant  applies  his  set-off. — [Parke,  B. — He  admits 
something  to  be  due  upon  each  count,  but  does  not  say  how  much.  If  he 
had  averred  the  counts  to  be  identical,  the  plea  would  have  been  bad.] — He 
might  have  averred  that  the  account  was  stated  in  respect  of  the  work  and 
labour,  JHee  v.  Tomlinson.  If  the  plaintiff  signed  judgment  for  want  of  a  plea, 
from  which  count  is  the  27/.  to  be  deducted  ?  and  is  he  to  take  nominal 
damages  on  three  of  the  counts  ? — [Parke,  B. — The  established  form  of  a 
plea  of  tender  is  open  to  the  very  same  objection ;  and  it  would  be  productive 
of  great  inconvenience  if  we  were  to  lay  down  a  different  rule. 

R,  V,  Rieharde,  contrd, — The  plea  is  pleaded  as  to  part  of  all  the  sums  in 
the  declaration  mentioned.  It  falls  within  the  rule  of  a  plea  of  tender,  or 
payment  as  to  part  of  the  claim.  Supposing  this  to  be  the  only  plea  on  the 
record,  and  that  the  plaintiff  signed  judgment  for  the  part  unanswered,  on 
executing  a  writ  of  inquiry,  he  would  have  to  prove  something  due  on  each 
count. 

Parke,  B. — It  would  be  most  extremely  inconvenient  to  bind  the  defend- 
ant to  plead  his  setoff  to  any  particular  count.  The  plaintiff  may  withdraw 
his  demurrer  and  plead. 

Leave  to  amend. 

(a)  4  A.  &  £.  262;  1  Har.  &  Well.  614. 
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Allen  v.  Pink. 

ASSMUPSIT,     The  first  count  of  the  declaration  stated,  that  in  considera-  The  fint  count 
tion  that  the  plaintiff  would  buy  of  the  defendant  a  certain  horse  for  a  Son^statTd*'^'" 
certain  sum,  to  wit,  7/.  2*.  Qd,  the  defendant  promised  the  plaintiff  that  the  *}»**  'P  co"*'- 

deration  that 
the  plaintiff  would  buy  of  the  defendant  a  certain  horse  for  ^l.  2g.  6d.^  the  defendant  promised 
that  he  was  a  quiet  worker,  and  would  go  well  in  spare  harness :  Breach^  that  the  horse  was  not 
a  quiet  worker,  and  that  the  plaintiff  was  put  to  expense  in  keeping  it.  There  were  also 
counts  for  money  had  and  received,  and  on  an  account  stated — 1&2<2,  that  this  was  a  case  triable 
before  the  sheriff,  under  the  Writ  of  Trial  Act. 


Pink. 
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horse  was  a  quiet  worker,  and  would  go  well  id  spare  harness.  It  then 
averred  the  purchase  of  the  horse  by  the  plaintifi^  and  the  payment  of  the 
price,  and  alleged,  as  a  breach,  that  the  horse  was  not  a  quiet  worker,  and 
would  not  go  in  spare  harness,  but  on  the  contrary  thereof,  was  unquiet  and 
vicious,  and  became  of  no  use  or  value  to  the  plaintiff,  whereby  he  was  put 
to  charges  and  expences  in  keeping  and  taking  care  of  it.  There  were  also 
counts  for  money  had  and  received,  and  upon  an  account  stated.  To  the 
plaintiff's  damages  of  20/., 

The  defendant  pleaded ;  firsts  non-assumpnt^  to  the  whole  declaration ; 
tecondly,  to  the  first  count,  that  the  horse  was  a  quiet  worker,  and  would 
go  well  in  spare  harness,  upon  which  issue  was  joined.  The  cause  was 
tried  before  Arabin,  Serjt.,  at  the  Sheriff's  Court,  in  London,  under  a  writ  of 
trial,  obtained  by  consent  of  both  parties.  It  appeared,  that  in  the  month 
of  April,  the  plaintiff  went  to  look  at  the  horse  in  question,  at  Aldridge^i 
Repository,  when  the  defendant,  speaking  of  the  horse,  said,  *'  That  if  he  did 
not  work  well,  and  go  quietly  in  spare  harness,  the  plaintiff  was  to  send  him 
back,  and  he  should  have  his  money  returned."  After  some  further  conver- 
sation, the  plaintiff  bought  the  horse  for  7/.  2«.  6cf.,  which  he  paid  when  the 
defendant  gave  him  the  following  memorandum : — 

'*  April  18/A,  1838. 

''  Bought  of  G.  Pink,  a  horse  for  the  sum  of  7/.  2«.  6^. 

«  G.  An*." 

It  afterwards  appeared,  that  the  horse  was  vicious  and  unquiet,  and  not  a 
good  worker,  upon  which  the  plaintiff  sent  him  back,  and  demanded  his 
money  again,  which  was  refused.  There  was  an  indorsement  on  the 
writ,  claiming:  7/.  2s,  6c/.,  and  the  particulars  of  demand  were  as  follows: 
"  On  the  indebitatus  counts,  the  plaintiff  seeks  to  recover  7/  2s.  6</.,  the 
price  of  a  horse,  which  sum  was  fraudulently  received  by  the  defendant,  un- 
der colour  of  a  contract  of  sale  thereof  to  the  plaintiff,  with  a  warranty 
which  the  defendant  knew  to  be  false,  and  which  horSe  the  defendant  has 
subsequently  received  back." 

A  verdict  having  been  found  for  the  plaintiff  for  7/.  2s,  6d,, 

Bytes  obtained  a  rule  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the 
ground ;  first,  that  the  Sheriff  had  no  authority  to  try  the  case ;  secondly, 
that  as  the  terms  of  the  contract  were  ascertained  by  the  bought  note,  evi- 
dence of  the  warranty  was  inadmissible ;  and  thirdly,  that  the  evidence  did 
not  prove  the  warranty  alleged  in  the  declaration. 

Gumey  shewed  cause.  It  is  submitted,  that  the  judge  had  jurisdiction  (o 
try  this  case.  The  17th  section  of  the  3  &  4  Will.  4,  c.  42,  does  not  prohibit 
a  case,  like  the  present,  from  being  tried  before  the  sheriff.  There  is  nothing 
to  shew  that  this  is  not  a  "  debt  or  demand  "  under  20/1  As  the  judge's 
order  was  obtained  by  consent,  it  must  be  assumed  that  all  circumstances 
concurred  to  give  the  sheriff  jurisdiction.  Watson  v.  Abbott  (a).  Smith  v. 
Brown  (Ji),  Edge  v.  Shaw  (c),  will,  perhaps,  be  cited  on  the  other  side,  but 
they  were  all  cases  of  tort;  and  there  is  no  authority,  that  an  action  of 

(a)  2  Dowl.  P,  r.  215.  (c)  4  Dowl.  P.  C.  189. 

{h)  5  DowL  P.  C.  73G. 
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a99umpnl,  under  circumstances  like  the  present,  is  not  within  the  Act 
Pne§  V.  Morgan  {d),  is  in  point,  there  the  first  count  of  the  declaration 
stated,  that  in  consideration  that  the  plaintiff  would  send  a  pony  to  the  de- 
fendant, and  would  sell  and  deliver  it  to  A,,  the  defendant  undertook  that 
he  was  authorized  by  A,  to  purchase  it  on  his  behalf,  that  the  plaintiff  sent 
the  pony  to  the  defendant  ai:d  was  willing  to  sell  it  to  A,^  but  that  the  de- 
fendant had  no  authority  from  A.  to  purchase  it.  The  second  count  was  a 
similar  one,  but  stating  that  the  defendant  undertook  himself  to  purchase  the 
pony.  There  was  also  an  indebitatus  count,  for  a  pony  sold  and  delivered ; 
and  it  was  held,  that  this  was  a  record  which  might  be  sent  by  writ  of  trial, 
before  the  sheriffs ;  and  Parke,  B.,  said,  "  I  am  of  opinion,  that  the  action  was, 
in  substance,  for  the  price  of  the  pony,  and  therefore,  within  the  Act ;  and  if 
it  were  not,  I  should  hesitate,  when  the  writ  has  been  obtained  by  the  plain- 
tiff himself,  to  grant  a  new  trial  on  the  ground  of  misdirection  in  the  under 
sheriffs.  The  same  point  was  certainly  mentioned  in  the  argument  in  Wai- 
eon  V.  Abbott,  but  from  the  observations  of  Bayley,  B.,  and  the  rest  of  the 
Court,  they  do  not  appear  to  have  sufficiently  considered  it.  Therefore,  as  at 
present  advised,  I  am  disposed  to  discharge  the  rule  on  that  ground.  It  it 
not  necessary,  however,  to  give  a  direct  opinion  on  that,  because,  I  think,  in 
sabstance,  that  the  case  was  within  the  Act.''  Here  the  verdict  was  for  7/. 
2«.  6<^.,  the  price  of  the  horse.    The  court  then  called  upon 

ByU9  in  support  of  the  rule. — The  1 7th  section  of  the  3  &  4  WiU.  4,  c. 
42,  exacts,  "  That  in  any  action  depending  in  any  of  the  superior  Courts,  for 
any  debt  or  demand  on  which  the  sum  sought  to  be  recovered,  and  indorsed 
on  the  writ  of  summons,  shall  not  exceed  20/.,  it  shall  be  lawful  for  the 
Court,  &c.,  or  any  judge,  if  such  Court  or  judge  shall  be  satisfied  that  such 
trial  will  not  involve  any  difficult  question  of  fact  or  law,  to  order  and  direct 
that  the  issue  joined  shall  be  tried  before  the  sheriffs,  &c."  On  referring  to 
the  rule  of  H.  7!,  2  Will.  4,  it  will  appear  what  the  meaning  of  the  words 
"  debt  or  demand  "  in  the  Statute  are.  The  rule  prescribes,  "  that  upon 
every  bailable  writ  and  warrant,  and  upon  the  process,  or  any  copy 
served  for  the  payment  of  any  debt,  the  amount  shall  be  stated,  and  the 
amount  of  what  the  plaintiff's  attorney  claims  for  the  costs  of  such  writ  or 
process,  arrest  or  copy  and  service,  attendance  to  receive  debt  and  costs." 
The  17th  section  of  the  Act  has  reference  to  this  rule. — [Lord  Ahinger,  C.  R 
— What  meaning  do  you  give  the  word  demand  ?] — The  words  "  debt  or  de- 
mand,"' are  used  in  the  Bankrupt  Act.  Yet,  unliquidated  damages  cannot 
be  proved  under  ^fiat.  They  are  also  to  be  found  in  many  Acts  establish- 
ing Courts  of  Requests,  but  there  the  interpretation  now  contended  for,  has 
never  been  put  upon  them.  In  Smith  v.  Brown,  which  was  an  action  against 
a  carrier  for  negligence,  the  cause  was  tried,  by  consent,  before  the  under 
sheriff  of  Bristol,  and  this  Court  held,  that  the  trial  was  a  nullity,  and  that 
no  judgment  could  be  given.  If  the  verdict  had  been  taken  on  the  two  last 
counts,  there  might  have  been  less  ground  for  the  objection,  but  all  the  evi- 
dence applied  to  the  first  count  only. 

Secondly,  as  the  contract  was  reduced  to  writing,  no  evidence  of  a  parol 
warranty  was  admissible.  Greaves  v.  Ashlin  («). 

(rf)  2  M.  &  W.  53.  {e)  3  Cainb.  426. 
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Loitly,  the  contract  proved  was  not  a  warranty,^  but  a  mere  oonditioiHl 
contract,  that  if  the  hor^e  was  not  a  good  worker,  the  plaintiff  might  send  him 
back.  Upon  the  warranty  of  a  specific  chattel,  the  purchaser  cannot  rescind 
the  contract,  but  must  bring  his  action  for  damages.  Street  v.  Blay  (/). 

Lord  Abinger,  C.  B. — The  case  of  Price  v.  Morgan^  is  very  analagous  to 
the  present.  That  was  an  action  of  eueumpeit,  and  the  Court  there  thought 
that  the  word  **  demand,*'  was  ejuadem  generis  with  that  of  debt,  and  that 
where  it  appeared  on  the  face  of  the  declaration,  that  the  demand  was  for  a 
sum  certain,  such  a  case  might  reasonably  be  considered  within  the  Act.  I 
think  we  ought  to  adhere  to  that  decision,  which  was  not  a  stronger  case  than 
this.  There  the  action  was  brought  for  damages,  here  also  it  is  for  the 
breach  of  a  warranty  to  go  well  in  harness,  which  would  be  limited  by  the 
price  of  the  horse.  In  my  opinion,  this  case  is  clearly  within  the  spirit 
of  the  Act.  As  to  the  second  point,  it  is  true,  as  a  general  principle,  that 
where  there  had  been  a  parol  contract,  which  is  afterwards  reduced  to  writ- 
ing, that  writing  must  be  looked  to,  to  ascertain  the  terms  of  the  contract, 
but  here  there  was  no  evidence  of  an  agreement  by  the  plaintiff,  that  the  whole 
contract  should  be  reduced  to  writing.  The  paper  drawn  up  is  merely  a  memo- 
randum or  an  informal  receipt.  As  to  the  last  point,  it  was  a  question  for 
the  jury,  whether  this  wa&  not  a  conditional  sale,  and  I  think  the  jury  have 
▼ery  probably  drawn  the  right  conclusion 

BoLLAND,  B. — ^But  for  the  case  of  Prtce  v.  Morgany  I  should  have  doubted 
whether  this  was  a  case  within  the  Act.  I  always  considered  it  limited  to 
money  demands.  As,  however,  there  is  authority  in  point,  restrictions  should 
not  be  placed  upon  the  Act,  especially  when  it  is  considered  that  two  objects 
are  contemplated  by  it,  namely,  the  lessening  of  ezpence,  and  facility  of  trial. 

Aldbrson,  B. — ^I  consider  the  first  point  determined  by  Ptiee  ▼.  Margtm, 
This  case  does  not  fall  within  the  principle  of  Smith  v.  Brawn,  for  it  is  in 
fa.  t,  an  action  for  the  price  of  the  horse  only,  and  the  plaintiff  cannot  recover 
more  than  that  amount.    On  the  other  points  I  concur. 

Rule  discharged. 

(/)  2  B.  &  Add.  456. 


Jones  and  another  v.  Senior. 

Toa declaration     ASSUMPSIT    The  first  count  was  on  a  bill  of  exchange,  dated  20th 
exchan  ^j"'  °^  December,  1834,  drawn  by  one  J.  Mabttrg,  upon  and  accepted  by  the 

drawn  by  M, 

upon  and  accepted  by  the  defendant,  and  indoreed  by  M.  to  the  plaintiffa,  the  defendant 
pleaded,  that  being  in  embarrassed  cirenmstances,  by  an  instrument  in  writing,  he  agreed  to 
pay  M.  and  his  other  creditors  a  composition  of  *lt.  in  the  pound.  The  plea  averred  pay- 
ment of  the  composition,  and  that  before  the  commencement  of  the  suit,  M,  paid  to  the  pfain- 
tilTs  auma  of  money  sufficient  to  satisfy  all  consideration  whaterer  for  or  in  respect  of  the  bills, 
and  all  money  due  from  him  to  the  pUintilTa  in  respect  of  the  bills,  in  full  satisfactiop  and  di»- 
charge  of  the  billa,  and  of  all  claims  and  demands  whatsoever  in  respect  of  them.  ReplicaHon, 
de  n^wrid  .^— HeU,  that  the  replication  waa  bad,  aa  the  plea  amounted  to  matter  of  discharge, 
and  not  of  excuse. 
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defendant,  for  300/.,  payable  two  months  after  date,  to  the  order  of  /.  Ma  - 
huryt  and  by  him  indorsed  to  the  plaintiflT.  The  second  count  was  on  a 
similar  bill  for  220/.,  dated  24th  Deeembert  1834.  The  first  two  pleas  de- 
nied the  indorsement  by  Mabury, 

The  defendant  pleaded ;  thirdly y  that  before  and  at  the  time  of  accepting 
the  bills  in  the  declaration  mentioned,  the  defendant  was  indebted  to  the  said 
/  Mahury,  in  the  sum  of  807/.,  and  that  the  said  bills  respectively,  were  ac- 
cepted on  account,  and  in  respect  of  520/.,  parcel  of  the  same  debts :  and  the 
defendant  further  saith,  that  after  the  accepting,  9S  in  the  declaration  men- 
tioned, of  the  said  bills,  and  before  the  said  bills  or  either  of  them  became  due 
and  payable  according  to  the  tenor  and  effect  thereof  respectively,  to  wit,  on 
the  10th  February,  1835,  he,  the  defendant,  was  also  indebted  to  divers 
other  persons,  to  wit,  (naming  them)  in  divers  sums  of  money,  and  then 
was  embarrassed  in  his  circumstances,  and  unable  to  pay  his  debts  in  full, 
and  thereupon  the  defendant,  being  so  indebted,  as  aforesaid,  by  a  certain  in- 
strament  in  writing,  then  made  between,  and  among,  the  said  /.  Mabury ^  and 
the  said  several  other  persons  of  the  first  part,  and  the  said  defendant  of  the 
second  part,  and  bearing  date  on  the  day  and  year  last  aforesaid,  and  which 
said  instrument  was  then  subscribed,  as  well  by  the  said  other  persons,  who 
then  respectively  set  under  thereunto,  and  opposite  to  their  respective  names^ 
the  respective  amounts  of  their  said  respective  debts,  as  by  the  said  /.  Ma- 
bury  J  who  then  set  under  thereunto  and  opposite  to  his  name,  the  said  sum  of 
807/.,  reciting  that  the  defendant  was  indebted  to  the  several  persons,  parties 
thereto  of  the  first  part,  in  the  several  sums  of  money  thereunder  set  oppo- 
site to  their  respective  names,  and  that  a  proposal  had  been  made  by  the 
defendant  to  the  said  several  parties  thereto  of  the  first  part,  and  agreed  to  by 
them,  that  the  defendant  should,  on  or  before  the  1st  March  then  next,  pay 
to  the  several  creditors,  in  the  manner  thereinafter  mentioned,  a  composition 
of  7«.  on  the  amount  of  their  said  respective  debts,  and  that  the  defendant 
should  relinquish  and  transfer  to  and  for  the  benefit  of  the  said  creditors, 
certain  daims  of  him,  the  defendant,  upon  certain  mercantile  houses  in  Chreat 
Britain  and  parts  abroad,  which  composition  of  7«.  in  the  pound,  and  trans- 
fer of  such  claims,  were  to  be  in  full  satisfaction  and  discharge  of  the  said  se- 
veral debts  owing  to  the  said  creditors,  parties  thereto  of  the  first  part  as 
aforesaid,  who  had  agreed,  in  consideration  thereof,  to  enter  into  and  execute 
that  instrument;  and  further  reciting,  that  by  an  indenture,  bearing  even  date 
therewith,  the  defendant  had  relinquished  and  transferred  the  said  several 
claims  to  the  said  creditors,  parties  thereto  of  the  first  part,  in  consideration 
of  the  premises  and  of  the  said  composition,  the  said  several  creditors,  parties 
thereto  of  the  first  part,  did  thereby  for  themselves  severally  and  respectively 
promise  and  agree  with  and  to  the  defendant,  that  afler  delivering  on  or  before 
the  1st  day  of  March,  then  next,  to  the  said  several  creditors,  or  one  or 
more  of  them,  for  and  on  account  of  the  rest  of  the  said  indenture,  bearing 
even  date  therewith,  and  payment  on  or  before  the  said  last  mentioned  day, 
to  the  said  several  creditors,  parties  thereto  of  the  first  part  of  the  said  com- 
position of  7«.  in  the  pound,  on  their  said  several  debts,  in  manner  following, 
namely,  5».  in  the  pound  in  cash  and  28,  in  the  pound  by  the  defendant's  ac- 
ceptances, at  six  months'  date,  with  a  sufllcient  personal  guarantee  for  the 
due  payment  thereof,  and  which  was  to  be  in  full  discharge  of  the  said  se- 
veral debts  owing  to  them  resoectively,  by  the  defendant,  they,  the  said 
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several  creditors  or  any  of  them,  their  or  any  of  their  heirs,  executors,  admi- 
nistrators, principals,  partners  or  assigns,  should  not  nor  would  sue,  arrest, 
attach,  imprison,  or  prosecute  the  defendant,  his  heirs,  executors,  or  adrni* 
nistrators,  or  his  or  their  lands  or  tenements,  goods  or  chattels,  or  any  of 
them^  for  or  on  account  of  any  claims,  debts,  or  demands  whatsoever,  then 
due  to  or  claimed  by  them  or  any  of  them,  from  the  defendant ;  and  that  in 
case  they  or  any  of  them,  the  said  several  creditors,  parties  thereto  of  the  first 
part,  their  or  any  of  their  heirs,  executors,  administrators,  or  assigns,  prinei- 
pals,  partners,  or  assigns,  should  act  contrary  thereto,  that  instrument  should 
be  a  full,  absolute,  and  sufficient  release  and  discharge  of  and  for  such  ac- 
counts, claims,  debts,  and  demands  ;  and  the  defendant,  his  heirs,  executors, 
and  administrators,  and  his  and  their  lands,  tenements,  goods,  and  chattels, 
should  be  for  ever  acquitted,  released,  and  discharged  therefrom ;  and  that 
instrument  might  be  pleaded  in  bar  to  any  action  or  suit  accordingly ;  and 
also,  that  they,  the  said  several  creditors,  parties  thereto  respectively,  should 
and  would,  on  tender  or  payment  of  the  composition  aforesaid,  give  and  deli- 
ver to  the  defendant,  his  executors,  administrators,  and  assigns,  all  bunds, 
bills,  notes,  and  other  securities  held  by  them,  the  said  several  creditors  res* 
pectively,  for  or  in  respect  of  their  said  several  debt^,  save  and  except  any 
such  to  which  there  might  happen  to  be  parties  jointly  or  collaterally  lia- 
ble. And  the  defendant  further  says,  that  by  a  certain  indenture,  bearing 
even  date  with  the  said  instrument  in  writing,  and  then  made  between  the 
defendant  of  the  one  part,  and  R,  Saunders  and  /.  Bishton  of  the  other  part, 
and  then  sealed  with  the  seal  of  the  defendant,  he,  the  defendant,  assigned, 
relinquished,  and  transferred  to  the  said  R,  Saunders  and  /.  Bishlon,  the 
said  claims  of  him,  the  defendant,  upon  the  said  mercantile  houses  in  Great 
Britain  and  parts  abroad,  and  for  the  benefit  of  the  said  creditors^  parties  to 
the  said  instrument  in  writing.  And  the  defendant  further  says,  that  after- 
wards and  before  the  1st  March,  1835,  to  wit,  on  the  1 0th  February,  1835, 
the  defendant  delivered  the  said  indenture  to  divers,  to  wit,  two  of  his  said 
creditors,  to  wit,  the  said  R.  Saunders  and  /.  Bishton,  on  account  of  the  rest 
of  his  said  creditors.  And  the  defendant  further  says,  that  afler  the  making 
of  the  said  indenture  in  writing,  and  before  the  1st  March,  1835,  he,  the  de- 
fendant, at  the  request  of  the  said  /.  Mabury,  paid  to  a  certain  person,  to  wit, 
one  W.  Feilowes,  for  the  said  /.  Mabury,  5s.  in  the  pound  on  the  said  debt 
of  the  said  /.  Mabury,  to  wit,  on  the  sum  of  807/.,  to  wit,  the  sum  of  201/. 
M)S.,  and  then  and  before  the  said  1st  March,  1835,  to  wit,  on  the  said  10th 
February,  1835,  at  the  like  request  also,  delivered  to  the  same  person,  for 
the  said  /.  Mabury,  his,  the  defendant's,  acceptance,  with  a  sufficient  per- 
sonal guarantee  for  the  due  payment  thereof,  at  six  months'  date,  of  2s,  in 
the  pound  on  the  said  debt  of  the  said  /.  Mabury,  to  wit,  on  the  said  sum  of 
807/.,  to  wit,  for  the  sum  of  80/.  I4s,,  whereof  the  said  /.  Mabury  then  had 
notice,  and  then  was  requested  to  deliver  up  to  the  defendant,  the  said  two  bills 
in  the  declaration  mentioned,  and  thereupon  the  said  /.  Mabury  then  re- 
quested, and  the  defendant,  at  the  request  of  the  said  /.  Mabury,  then  agreed 
that  the  said  /.  Mabury  should  have  further  time  to  procure  and  deliver  up 
to  the  defendant  the  said  two  bills.  And  the  defendant  further  says,  that 
after  the  making  of  the  said  instrument  in  writing,  and  before  the  said  1st 
March,  1835,  to  wit,  on  the  said  1 0th  February,  1835,  the  defendant  paid  to 
the  said  several  creditors,  parties  thereto  of  the  first  part,  the  said  composi- 
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(ion  of  7s.  in  the  pound  on  their  said  several  debts,  in  manner  following,  Exchequer. 
namely,  5<.  in  the  pound  in  cash,  and  2»,  in  the  pound  by  the  defendant's  ac- 
ceptances at  six  months^  date,  with  a  sufficient  personal  guarantee  for  the  due 
payment  thereof  respectively,  of  all  which  premises  the  plaintiff  then  had  no- 
tice. And  the  defendant  avers,  that  afterwards,  and  lon^  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  said  10th  February,  1835,  the  said  /. 
Mabury  paid  to  the  plaintiffs,  and  they,  the  plaintiffs,  then  received  from  and 
on  account  of  the  said  /.  Mabury,  divers  sums  of  money,  in  the  whole 
amounting  to  a  sum  sufficient  to  discharge  and  satisfy  all  consideration  what- 
soever, for  and  in  respect  of  the  said  indorsement  of  the  said  bills  in  the  de- 
claration mentioned  respectively,  and  all  sums  of  money  whatsoever,  then 
due  from  or  by  the  said  /.  Mabury,  to  the  plaintiffs,  in  respect  of  the  said 
bills  or  either  of  them,  or  otherwise,  howsoever,  and  all  claims  and  demands 
whatsoever  of  the  plaintiffs,  in  respect  of  the  said  bills  or  either  of  them,  or 
otherwise,  on  the  said  /.  Mabttry,  to  wit,  the  sum  of  2000/.  in  full  satisfac- 
tion and  discharge  of  the  said  bills,  and  of  all  claim  and  demand  whatsoever, 
in  respect  of  them  or  either  of  them,  or  otherwise ;  and  so  the  defendant  says, 
that  the  plaintiffs  then  became,  and  from  thenceforth  continued  to  be,  and  at 
the  time  of  the  commehcement  of  this  suit,  were  the  holders  of  the  same  bill 
respectively,  without  any  consideration  whatever,  in  respect  of  their  being 
holders  of  the  same  bills  or  either  of  them,  or  to  entitle*  them  to  the  security 
or  benefit  thereof,  or  of  either  of  them  in  anywise,  and  in  fraud  of  the  de- 
fendant and  his  said  creditors.     Verification. 

Repiieation,  de  injuria  ;  to  which  there  was  a  demurrer  and  joinder. 

The  points  marked  for  argument  by  the  plaintiffs  were  that  the  plea  is  ill, 
because  it  does  not  allege  that  /.  Mabury  was  holder  of  the  bills  when  the 
instrument  of  composition  was  entered  into,  nor  that  the  plaintiffs  were  other 
wise  than  bond  fide  holders  for  value,  and  because  it  must  be  taken  that  the 
payments  by  /.  Mabury  to  the  plaintiffs,  were  before  the  bills  fell  due,  and 
because  it  does  not  allege  that  /.  Mabury  paid  the  bills,  but  merely  alleges 
that  he  paid  them  monies  sufficient  to  pay  them,  and  because  it  alleges  an 
msufficient  excuse  for  the  non-payment  of  the  bills  to  the  plaintiffs. 

The  defendant's  points  were,  that  the  replication  is  ill  because  it  purports 
to  deny  the  excuse  set  up  by  the  plea,  when  no  excuse  for  non-payment  of 
the  bills  when  due  is  alleged,  and  though  the  plea  shews  matter  in  discharge 
of  an  undeniable  liability,  and  breach  of  promise  to  pay  according  to  the  tenor 
and  eflect  of  the  bills  and  indorsement ;  because  it  assumes  that  the  ma- 
terial matters  of  the  plea  are  merely  in  excuse,  although  those  matters 
do  not,  as  pleaded,  appear,  nor  are  by  any  matters  alleged  in  the  replication 
shown  to  be  merely  matter  in  excuse;  because  the  defendant  has,  by  his 
plea,  shewn  and  claimed  an  interest  in  the  bills  on  which  the  action  is  founded* 
and  because  the  replication  is  double  and  multifarious. 

Henderson^  in  support  of  the  demurrer. — This  is  not  a  plea  in  exc\ise,  but 
in  discharge  of  an  undenied  liability.  It  is  needless  to  cite  authorities  in 
support  of  the  proposition,  that  unless  the  plea  shews  matter  in  excuse,  the 
replication  de  injur  id  is  inapplicable.  That  was  clearly  established  in  Cro^ 
gatee  Caee  (a),  and  the  law  there  laid  down  has  been  recognized  by  all  the 
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subsequent  authorities.  Here  the  plea,  in  fact,  amounts  to  this,  that  the 
plaintiffs  are  not  entitled  to  recover,  because  they  have  already  received  sa- 
tisfaction from  the  drawer  of  the  bill. — [Parke,  B. — One  part  of  the  plea 
seems  to  be  matter  of  excuse,  and  the  other  accord  and  satisfaction.  Would 
the  plea  be  good,  if  all  about  the  composition  were  struck  out  ?] — Probably 
It  would  not,  as  the  plea  must  shew  that  neither  the  drawer  or  indorsee 
could  sue ;  but  then,  the  plea  goes  on  to  state,  that  the  terms  of  the  deed  were 
complied  with,  which,  as  regards  the  indorsee,  is  mere  matter  of  discharge. 
This  case  does  not  resemble  Isaac  v.  Farrar  {b),  where  the  plea  merely  ex- 
cused the  non-payment  on  the  ground  of  want  of  consideration  for  the  de- 
fendant's indorsement.  The  plea  does  not  deny  the  obligation  to  pay  the 
bills  when  they  became  due,  and  the  matter  which  has  subsequently  arisen, 
is  clearly  not  in  excuse. — [Lord  Abinger,  C.  B. — The  pleas  do  not  aver  that 
Maburjf  paid  the  plaintiffs  after  the  bills  became  due.] — It  expressly  states 
that  Mabvry  paid  the  plaintiffs  the  sum  of  2000/.,  ''  in  full  satig/aeiion  and 
discharge  of  the  same  bills,  and  of  all  claim  and  demand  whatsoever,  in  res- 
pect of  them  or  either  of  them,  or  otherwise."  That  is  a  sufficient  aver- 
ment that  the  payment  was  made  after  the  bills  were  due. — [^Parke^  B.— I 
think  that  averment  shews  the  bills  were  paid  after  they  became  due.] 

ChanneUf  contrd* — ^It  is  conceded,  that  the  rule  laid  down  in  Crogaiis 
Case  must  govern  this,  but  it  is  contended,  that  this  is  not  a  plea  in  discliarge. 
It  consists  of  matter  of  excuse,  and  shews  a  cesser  of  all  consideration  on  the 
part  of  the  plaintiffs.  Suppose  the  payment  had  been  made  during  the  time 
the  bill  was  running,  it  would  have  been  clearly  matter  of  excuse,  Reynoldi 
T.  Blackburn  (c).  It  is  by  no  means  clear,  that  the  payment  was  made  afler 
the  bills  became  due,  but  admitting  that  to  be  the  fact,  a  payment  by  the 
drawer  would  not  discharge  the  acceptor,  who  would  be  still  liable  at  the  sait 
of  the  holder  for  nominal  damages. — [ParkCf  B. — ^The  plea  says,  that  the 
plaintiff  received  the  money  in  satisfaction  of  all  claims  and  demands  what- 
soever, in  respect  of  the  bills.] — ^Where  the  effect  of  the  plea  is  to  destroy 
the  consideration,  or  to  shew  that  no  consideration  ever  existed,  that  is  a 
plea  in  excuse,  Isaac  v.  Farrar. — [/WA*,  B. — That  was  a  case  of  defect  of 
consideration  before  the  bill  became  due.] — Here  a  composition  is  made  with 
the  drawer  while  the  bill  is  running,  to  which  the  plaintiffs  are  not  privy.  It 
was  then  necessary  to  go  further  and  destroy  the  consideration  between  the 
drawer  and  the  plaintiffs.  The  effect  of  the  plea  is  in  excuse,  it  states  &ct8 
which  shew  that  the  plaintifis  continued  to  hold  without  consideration. 

Parkb,  B. — It  seems  to  me,  that  this  is  in  effect  a  plea  of  accord  and  satis- 
faction ;  there  is  nothing  in  the  plea  to  shew  that  the  defendant  was  not  liable 
to  pay  the  bills  when  they  became  due.  The  meaning  of  the  plea  is  this, 
that  Mabury  has  paid  every  thing  in  full,  but  that  alone  will  not  do,  as  the 
plaintiffs  might  hold  as  trustees  for  Mabury,  The  plea  is  in  substance  this, 
that  though  I  did  break  the  contract  by  not  paying  the  bills  when  they  be- 
came due,  yet,  by  what  has  subsequently  taken  place  between  the  plaintifis 
and  Mabury i  I  am  discharged  from  all  liability.      Whether  Or  no  the  plea 

(&)  4  Dowl.  P.  C.  750,  1  Gale,  385.       (c)  6  Dowl.  P.  C.  19. 
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would  have  been  an  answer  to  the  action,  if  the  last  arerment  stood  alone,  it      ExAt^uar. 
is  Dot  necessary  to  decide.     That  clearly  is  not  matter  of  excuse.     The         j^^j^ 
plaintiffs  may  have  liberty  to  amend.  Sbmoju 

Aldbrson,  B. — The  plea  is  in  discharge,  and  not  in  excuse. 

Lord  Abingbr,  C.  B.^oncurred. 

Leave  to  amend. 


Corner  v.  Shew,  Executor,  &c. 

A  SSUMPSIT.  The  first  count  stated  that  the  defendant,  as  executor, 
wa%  indebted  to  the  plaintiff  for  goods  sold  and  delivered  to  him,  as 
executor ;  second,  for  work  and  labour  done  for  the  defendant,  as  executor ; 
third,  for  money  paid  for  the  use  of  the  defendant,  as  executor ;  fourth,  for 
money  due  from  the  defendant,  as  executor,  upon  an  account  stated,  anj  that 
the  defendant,  as  executor,  promised  to  pay.  Pleas:  non  assumpsit  and  ne 
ungues  executor. 

A  verdict  having  been  found  for  the  plaintiff,  Channell,  in  Michaelmas 
Term,  obtained  a  rule  to  arrest  the  judgment,  which  rule  was  made  absolute 
in  Hilary  Term  last  (a).  PlcUi  then  obtained  a  rule  to  shew  cause  why  a 
tfenire  de  novo  should  not  be  granted.  The  case  came  on  for  argument  in 
this  Term,  when 

Channell  shewed  cause. — The  plaintiff  was  too  late  with  his  motion  for  a 
venire  de  novo  ;  he  ought  to  have  moved  for  the  rule  whilst  the  motion  for 
arresting  the  judgment  was  pending,  and  ought  not  to  have  waited  for  the 
opinion  of  the  Court  on  that  motion.  Secondly^  no  case  can  be  produced  of 
a  venire  de  novo  being  awarded  on  account  of  a  misjoinder  of  counts.  It  will 
indeed  be  granted  where  damages  are  assessed  generally  upon  several  counts, 
one  of  which  is  bad ;  but  here  the  whole  declaration  is  tainted.  He  cited 
Leach  v.  Thomas  {h) ;  Holt  v.  Scholefield  (c) ;  Duncombe  v.  Wingfield  {d) ; 
Corbett  v.  Packington  (e). 

Plait,  contrd. — The  plaintiff  is  not  too  late  in  his  present  application. 
There  is  no  case  of  a  venire  de  novo  being  argued  before  the  motion  in  arrest 
of  judgment. — [Parker  B. — We  have  no  difficulty  on  that  point.] — ^It  must  be 
admitted  that  there  is  no  authority  in  favour  of  granting  a  venire  de  novo  in  a 
case  of  misjoinder  of  counts.  But  as  the  Court  will  grant  it  where  a  general 
verdict  has  been  given  for  the  plaintiff,  upon  one  good  and  one  bad  count,  it 
seems  strange  that  a  plaintiff,  who  has  two  good  counts  that  are  misjoined, 
should  be  in  a  better  situation  than  a  party  who  has  one  good  and  one  bad 
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count.  The  verdict  is  incorrect ;  for  if  the  jury,  instead  of  finding  geomily 
on  all  the  counts,  had  severed  the  damages,  the  plaintiff  might  have  remitt^ 
them  on  some  of  the  counts.  As  it  is  there  is  an  uncertainty,  which  prevents 
the  Court  from  acting. — [Alderson,  B. — It  is  the  duty  of  the  jury  to  find 
damages  on  all  the  counts ;  the  only  question  is,  if  they  were  bound  to  sever] 
^•Plati  cited  Lewis  v.  Clement  (J),  6  Geo.  4,  c.  50,  s.  60;  WiUutm  v. 
Lewie  (ff),  Tidde  Practice,  922,  6th  edit. 

Cur.  adv,  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Parkb,  B. — In  this  case  a  rule  was  pronounced,  in  Eaeter  Term  last,  to 
arrest  the  judgment,  on  the  ground  oC  misjoinder  oF  counts,  two  being  against 
the  defendant  in  his  own  right,  and  one  against  him  as  executor.  During  the 
same  term  a  rule  nisi  was  obtained  to  vary  the  former  rule,  and  for  a  venire 
de  novo  to  issue ;  and  cause  was  shewn  against  the  rule. 

One  objection  was,  that  the  application  came  too  late,  after  the  former  rule 
had  been  pronounced ;  but  the  Court  disposed  of  that  objection  on  the 
argument. 

The  other  was,  that  a  venire  de  novo  could  not  be  awarded  in  such  a  case. 
It  had  been  decided  in  Leach  v.  HiomaSf  that  where  general  damages  are 
assessed  on  a  declaration  containing  one  breach  ill  assigned,  a  venire  de  novo 
ought  to  be  awarded  ;  a  question  which,  before  that  time,  had  been  considered 
doubtful,  as  there  were  apparently  conflicting  authorities  upon  it    Yet  it  is 
remarkable  that  such  a  doubt  should  exist,  as  this  case  had  been  provided  for 
by  an  ancient  rule  of  the  Court  o{  King*s  Bench,  Michaelmas  Term,  1634, 
which  states,  "  that  where  a  verdict  finds  entire  damages,  where  damages  are 
the  principal,  and  part  not  actionable,  the  judgment  may  he  arrested;  yet  by 
a  rule  of  Court,  a  venire  facias  de  novo  may  issue,  as  upon  an  ill  verdict,  and 
upon  the  new  trial,  the  party  may  sever  his  damages.'^     And  a  similar  rule 
exists  of  the  date  of  1651,  in  the  Common  Pleas,  which  was  acted  upon  in 
that  Court,  in  the  cases  of  Smith  v.  Howard  (Ji),  and  Anger  v.  Wilkuu{{)', 
and  see  Eddowes  v.  Hopkins  {J), 

But  it  is  admitted  that  there  is  no  precedent  of  such  a  proceeding  where 
there  is  a  misjoinder  of  counts,  and  the  damages  have  not  been  severally 
assessed ;  and  judgment  has  been  arrested  absolutely  in  some  reported  cases. 
It  was  done  in  Corbett  v.  Packington ;  and  judgment  was  reversed  for  a 
similar  objection,  Herrenden  v.  Palmer  (k).  No  question  appears  to  have 
been  raised  in  either  case  as  to  the  right  of  duty  of  th'*  Court  to  award  a 
venire  de  novo,  and  therefore  none  of  these  cases  are  decisive  authorities  upon 
this  question.  But  the  absence  of  any  intimation  in  the  cases  or  books  (and 
we  have  not  been  able  to  find  any)  as  to  the  power  to  grant  a  venire  de  noro 
in  such  a  case,  makes  us  pause  before  we  adopt  this  proceeding.  The  difler- 
ence  between  this  case  and  that  provided  for  by  the  rule  of  Court,  and 
sanctioned  by  the  decision  in  Leach  v.  Thomas,  is  slight ;  still  there  is  a  dif- 
ference in  the  principle;  and  we  do  not  feel  ourselves,  in  the  absence  of  all 
authority,  warranted  in  disregarding  it. 

(/)  3  B,  &  A.  702.  f  0  Ihid,  480. 

(ff)  1  Wil8.  48.  0)  1  Mofig.  376. 

(h)  Bam.  notes,  478.  (k)  1  Hob.  88. 
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A  venire  de  naco  can  only  be  granted  on  what  appears  to  tbe  Coxxrt  on 
record,  and  unless  the  record  warrant  it,  it  will  be  error  to  grant  it ;  and  it 
proceeds  (where  the  jury  hare  been  regularly  summoned  and  impannelled) 
on  a  su^;estion  of  their  misbehaviour,  Letais,  dem.  The  Earl  of  Derby  v. 
Wiiham  (/).  Where  there  is  an  imperfect  or  defective  verdict,  on  which,  if 
perfect,  the  Court  could  give  judgment,  the  jury  have  misconducted  them- 
selves, and  the  case  of  a  general  assessment  of  damages  on  a  declaration  with 
a  bad  count  or  breach,  may  fall  within  this  rule ;  for  it  may  be  presumed  that 
the  jury  were  instructed  as  to  the  law,  and  told  to  disregard  the  part  of  the 
declaration  which  was  not  actionable,  or  to  assess  the  damages  severally ;  and 
in  such  a  case  an  award  of  venire  de  novo  may  be  made,  <'  as  on  an  ill  ver- 
dict,^' to  use  the  language  of  the  old  rule.  In  that  case  the  verdict,  if  good 
and  confined  to  the  good  count  or  breach,  or  capable  of  being  applied  to  it, 
would  at  once  authorize  and  require  a  verdict  for  the  plaintiff,  and  the  Court 
ex  (^kio  would  be  bound  to  award  it,  overlooking  the  bad  count  or  breach. 
But  where  the  counts  are  both  good,  but  misjoined,  the  jury  ought  to  assess 
the  damages  on  all  the  counts.  Each  is  actionable ;  and  but  for  the  mis- 
joinder, judgment  might  be  given  on  each ;  and  if  the  damages  had  been 
assessed  on  each  severally,  that  would  have  been  of  no  avail,  for  the  Court 
could  not  have  given  any  judgment  at  all  ex  officio  ;  and  further  acts  of  the 
plaintiff  in  releasing  the  damages  on  one  or  the  other  counts,  would  be 
necessary.  If,  indeed,  it  were  a  matter  of  discretion  in  the  Court  to  grant  or 
refuse  such  a  writ,  it  would  admit  of  a  question,  whether  it  would  not  be 
reasonable  to  do  it,  in  order  to  enable  the  plaintiff  to  make  an  election,  which 
he  had  oniitted  to  make  at  the  proper  period  before ;  and  in  that  case  it  would 
be  fitting  also,  to  consider  whether  he  ought  not  to  pay  the  costs  of  such  a 
proceeding.  But  it  is  clearly  a  matter  of  duty  on  the  Court  to  grant  the  writ, 
or  to  refuse  it ;  an  improper  refusal  is  a  ground  of  error,  and  it  cannot  be 
well  in  error  in  the  Court  to  refuse  a  writ,  the  granting  of  which  would  not 
necessarily  enable  the  Court  to  give  a  judgment  one  way  or  the  other. 

For  these  reasons  we  think  that  the  rule  must  be  discharged. 

Rule  discharged. 

(0  Stra.  1185. 


Williams  v.  Mostyn,  Bart. 

#^  ASE  against  the  sheriff  of  Flintshire^  for  an  escape.     The  declaration  A  debtor  being 

stated  that  the  plaintiff  sued  out  a  writ  of  capiae  against  one  Lan^ord,  ^^^^trl:^^ 

and  directed  the  same  to  the  defendant,  the  sheriff  of  Flintehxre^  who  arrested  ^^  sheriff; 

Longford ;  "  yet  the  defendant,  not  regarding  the  duty,  &c.,  but  wrongfully  of  the  writ  and 

and  unjustly  ccmtriving  and  intending  to  injure  the  plaintiff,  and  to  delay  and  ^r^v  ^F-^'^^7° 

injure  him  in  and  from  the  recovery  of  his  said  debt,  afterwards,  and  afler  the  putting  in  bail, 

time  when  tbe  said  writ  ought  to  have  been  returned  by  the  said  sheriff,  and  be  aWnt'^m 

after  the  time  for  putting  in  bail  for  the  said  Longford  had  expired,  to  wit,  the  prison  dar- 

"^  ing  two  morn- 
ings, accompanied  by  the  gaoler»  to  support  objections  before  the  re?iBing  banuter.    The  cre- 
ditor had  sustained  no  damage  from  the  absence  of  the  debtor. 
Held,  first,  that  the  sheriff  was  guilty  of  a  breach  of  duty. 

Secondly,  that  the  creditor,  having  sustained  no  damage  in  fact  or  m  law,  could  not  main- 
tain an  action  against  the  sheriff. 
VOL.  I.  d 
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Erdu^fier,  Ae ,  Without  the  leave  and  licence,  and  against  the  will  of  the  plaintiff,  and 
without  any  special  bail  having  been  put  in  for  the  said  Ltrngford,  as  required 
by  the  said  writ,  voluntarily  suflered  and  permitted  the  said  Lan^ord  to 
escape  and  go  at  large,  wheresoever  he  would,  out  of  the  custody  of  the  now 
defendant,  so  being  such  sheriff  as  aforesaid,  the  said  debt  for  which  the  said 
Lan§ford  was  so  arrested  as  aforesaid,  and  every  part  thereof  then  and  still 
being  wholly  unpaid  to  the  plaintiff;  and  the  plaintiff,  in  fact,  saith,  that  the 
said  Longford  did  not  cause  special  bail  to  be  put  in  for  him  in  the  said  Coort 
in  the  said  action,  or  otherwise  obey  the  said  writ,  according  to  the  said  exi- 
gency thereof,  but  therein  wholly  failed  and  made  default,  whereby  the  plain- 
tiff hath  been  and  is  greatly  injured  and  delayed  in  the  recovery  of  his  afore- 
said debt,  and  is  likely  to  lose  the  same,  and  thereby  also  the  plaintiff  hath 
lost  and  been  deprived  of  the  means  of  recovering  his  costs  and  chaiges,  by 
him  paid,  laid  out,  and  expended  in  and  about  his  said  suit,  so  commenced 
and  prosecuted  against  the  said  Langjord  as  aforesaid,  amounting,  &c.** 
I    Plea^  not  guilty. 

At  the  trial,  before  Alderson,  B.,  at  the  Middlesex  Sittings  in  Hilary 
Temty  1838,  it  appeared  that  Langford,  previously  to  his  arrest,  had  served 
numerous  persons  with  notices  of  objection  to  their  claim  to  vote  at  the  elec- 
tion of  members  of  parliament  for  the  county  of  Flint;  that  after  the  return 
of  the  writ,  and  after  the  time  for  putting  in  special  bail  had  expired,  the 
defendant  permitted  Longford  to  attend  the  revising  barristers'  court,  to  sup- 
port his  objections.  Longford,  accompanied  by  the  gaoler,  left  the  prison  on 
the  mornings  of  the  3d  and  4th  October,  and  returned  on  the  evenings  of  the 
same  days.  The  plaintiff  had  not  sustained  any  damage  by  his  absence. 
Alder  eon,  B.,  being  of  opinion  that  the  plaintiff  was  entitled  to  recover,  the 
jury  found  a  verdict  for  him,  damages,  \s. ;  the  learned  judge  reserving  to 
the  defendant  leave  to  enter  a  nonsuit.  /.  Jervie  having  obtained  a  role 
accordingly, 

Wightnan  shewed  cause. — ^A  sheriff  having  taken  a  prisoner  in  execution 
on  mesne  proeese,  is  bound,  after  the  return  of  the  writ,  and  after  the  expira- 
tion of  the  time  for  putting  in  bail,  to  keep  him  in  the  same  custody  as  oo 
final  process ;  and  by  permitting  him  to  go  at  large  for  the  shortest  period  of 
time,  he  will  render  himself  liable  to  an  action  for  an  escape.  It  is  true,  that 
a  sheriff  is  not  subject  to  an  action  for  merely  allowing  a  prisoner  to  go  at 
large  after  his  arrest,  provided  he  produces  him  before  the  return  of  the  writ. 
And  the  reason  is  plain,  because  the  plaintiff  could  take  no  step  until  the 
appearance  of  the  prisoner  in  Court,  and  therefore  could  not  be  inconvenienced 
by  his  being  allowed  to  go  at  large.  This  distinction  between  arrests  on 
meene  wnd  final  process,  is  supported  by  the  language  of  De  Grey,  C.  J.,  in 
Hdtckine  v.  Homer  (a).  "  In  arrests  upon  mesne  process,  it  is  sufficient  if 
the  sheriff  brings  in  the  body  on  the  day  of  the  return ;  and  therefore  in  Noy 
p.  72  (6),  a  distinction  is  taken ;  that  in  actions  for  escape  on  mesne  process, 
the  writ  shall  surmise  that/icf  largum  ire  permisit,  et  non  comparuit  ad  diem. 
On  process  of  execution,  od  largum  ire  permisit,  is  sufficient.  And  so  are 
the  precedents,  Rast.  171  ;  1  Sound.  35  ;  2  Sound,  100,  all  of  which  are  for 
escapes  between  the  caption  and  the  return  of  the  writ.'*  Atkinson  v.  Matte' 

(u)  2  W.  Black.  1048.  (b)  The  Sheriff  of  Nottingham's  Cote, 
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Sim  (e),  Lewis  v.  Morland  (d).  Here  the  sheriff  is  charged  with  allowing  the 
priaoner  to  go  at  large  after  the  return  of  the  writ;  and  that  act  is  a  breach 
ci  duty  OD  his  part.  For  after  the  return  of  the  writ,  and  the  expiration  of 
the  time  for  putting  in  bail,  the  plaintiff  would  be  at  liberty  to  take  proceed- 
ings against  the  prisoner.  He  might,  in  pursuance  of  4  &  5  W.  &  M,,  c.  21, 
s.  2,  wish  to  deliver  a  declaration  to  him,  or  he  might  have  occasion  to  bring 
him  before  the  Court  by  habeas  earpue  ;  and  therefore  the  sheriff  is  bound  to 
have  the  prisoner  ready  at  a  moment's  warning. — [Alderson,  B. — Suppose  the 
priscHier  had  been  committed  to  the  custody  of  the  marshal,  and  the  marshal  had 
allowed  him  to  go  out  of  prison,  would  that  be  an  escape  !  The  sheriff,  after 
the  expiration  of  the  eight  days,  stands  in  the  situation  of  a  marshal.] — 
ftanck  V.  Anderson  {e),  which  will  be  cited  on  the  other  side,  has  no  appli- 
cation ;  for  in  that  case  there  could  hardly  be  said  to  be  an  escape,  since  the 
prisoner  remained  in  the  custody  of  the  sheriff,  whose  lock-up  house  must  be 
considered  his  proper  prison.  Here  the  prisoner  is  taken  from  the  gaol  to  the 
revising  barrister's  court.  The  present  defendant  would  not  have  been  al- 
lowed to  put  in  bail  alter  the  commencement  of  this  action,  Fuller  v.  iVe«/  (/). 
The  defendant  having  been  guilty  of  a  breach  of  duty,  the  plaintiff  is  en- 
titled to  recover,  although  he  has  sustained  no  actual  damage ;  for  in  Barker 
T.  Green  (jgi),  the  Court  held,  that  **  if  there  was  a  breach  of  duty,  the  law 
would  presume  some  damage."  Blofield  v.  Payne  (h),  shews  that  a  party 
may  be  entitled  to  some  damages,  aithough  he  has  sustained  no  specific 
damage. 

/.  Jerpts  and  Whateley,  eonird. — ^The  question  is,  whether  the  sheriff,  after 
the  return  of  the  writ,  and  the  expiration  of  the  time  for  putting  in  bail,  is 
bound  to  keep  a  prisoner  on  mesne  process  tn  aretd  et  salvd  custodid.  All 
the  old  cases  of  escape,  Platfs  Case  (t) ;  Balden  v.  Temple  {j  ) ;  Roll  Abr. 
"  Eseaper  pi.  806  ;  Termes  de  la  Ley,  "  Escape ;  "  Vin.  Ahr,  "  Escape/"' 
apply  to  final  process;  and  the  strict  custody  enjoined  by  them  is  inapplicable 
to  a  prisoner  detained  on  mesne  process  ;  for  it  appears  by  BoytmCs  Case  (A), 
that  a  sheriff  may  keep  those  who  are  in  execution  in  fetters  and  irons. — 
\PaTkSi  B. — ^The  resolution  of  the  judges,  in  Cro,  Car.  466,  requiring  pri- 
soners to  be  kept  tn  salvd  et  arctd  custodid,  may  apply  to  mesne  as  well  as 
final  process.] — There  is  no  authority  to  shew  that  a  sheriff  is  bound  to  keep 
a  prisoner  on  mesne  process,  as  strictly  as  a  prisoner  on  final  process.  It  is 
sufficient  if  he  produces  him  at  the  summons  of  the  plaintiff.  Here  the 
prisoner  was  in  the  legal  custody  of  the  sheriff,  for  he  was  accompanied  by 
the  gaoler,  and  did  not  pass  the  limits  of  the  county.  Secondly,  no  action  can 
be  maintained  in  this  case,  unless  actual  damage  is  proved.  This  may  be 
inferred  from  the  judgment  of  Abbott,  J.,  in  Lewis  v.  Morland. — [AldsT' 
son,  B. — Suppose  a  party  is,  by  the  act  of  a  sheriff,  placed  in  a  worse  situa- 
tion than  he  ought  to  be  in,  has  he  not  sustained  some  damage,  although  he 
may  not  wish  to  avail  himself  of  a  better  situation?] — ^In  Brown  y  /arvis{l). 


JSstht^M/tf^ 


(c)  2  T.  Rep.  172. 
(<0  2  B.  &  Alder.  56. 
(e)  5  T.  Rep.  37. 
(/)  7  T.  Rep.  109. 
(r)  2  Bing.  317 ;  9  B.  Moore,  584 
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Lord  Ahinger,  C  B.,  intimated  that  the  action  could  not  be  sustained*  with- 
out proof  of  actual  damage. — [Aldenon,  B. — It  was  unnecessary  there  to 
decide  that  point] — It  is  true,  that  in  actions  for  invading  the  rights  of  com- 
mon,  where  no  actual  injury  has  been  sustained,  the  Court  will  presume 
damage;  but  that  presumption  rests  on  the  ground,  that  the  repetition  of  a 
trespass  tends  to  establish  a  right.  The  case  is  the  same  in  an  action  for 
crossing  a  paved  yard,  where  no  actual  damage  can  be  done.  Scoti  v.  Heniey{m) 
establishes  that,  in  a  case  of  mesne  process^  a  party  "  can  only  recover  against 
the  sheriff  such  damages  as  he  can  shew  he  has  sustained. **  Barker  v.  Green, 
which  tends  to  prove  the  contrary,  is  very  loosely  reported  ;  and  the  case  of 
Planck  V.  Anderson  was  not  cited  in  it.  In  Marzetti  v.  Williams  (ji}  the 
judgment  of  the  Court  proceeded  on  the  ground  of  the  action  being,  in  fact, 
brought  for  a  breach  of  contract,  for  which  nominal  damages  were  re- 
coverable. 

Cur,  adv.  tmlt 


The  judgment  of  the  Court  was  delivered  in  this  Term,  by 

Parke,  B. — In  this  case  an  action  was  brought  against  the  sheriff  for  an 
escape,  to  which  there  was  a  plea  of  not  guilty.  It  was  tried  before  my 
Brother  Alderson.  The  facts  appeared  to  be,  that  the  plaintiff  issued  a  writ 
of  capias  against  Longford,  returnable  on  the  execution  thereof.  On  the  5tii 
September^  Longford  was  arrested,  and  bail  above  was  not  put  in  in  due  time. 
Longford  continued  in  the  custody  of  the  sheriff;  but  on  the  3d  of  October 
was  out  of  the  county  gaol,  attending  the  court  of  a  revising  barrister,  in 
the  charge  of  a  sheriff's  officer.  This  was  the  escape  relied  upon.  It  did  not 
appear  that  the  plaintiff  had  issued  an  habeas  corpus  to  bring  up  the  body  of 
the  defendant,  in  order  to  charge  him  with  a  declaration,  nor  that  he  had  been 
prevented  from  declaring  against  him  in  the  custody  of  the  sheriff;  and  the 
jury  negatived  all  actual  damage.  The  learned  judge  directed  a  verdict  for 
the  plaintiff,  with  nominal  damages,  and  certified  to  deprive  the  plaintiff  of 
costs ;  but  reserved  liberty  to  move  to  enter  a  nonsuit.  A  rule  to  shew  cause 
was  granted,  and  two  questions  were  very  fully  discussed  on  the  argument. 
The  first  was,  whether  the  sheriff  was  bound  to  keep  prisoners  in  his  custody 
afler  the  return  of  mesne  process,  and  before  they  are  charged  in  execution 
in  arctd  custodid  in  his  gaol.  The  second  question  was,  whether  the  plaintiff 
could  maintain  this  action,  unless  he  had  sustained  actual  damage. 

That  a  debtor  in  execution  must  l}e  kept  in  prison,  and  not  allowed  to  go 
out,  though  with  a  keeper,  is  a  matter  beyond  doubt,  although  it  was 
slightly  questioned  at  the  bar.  And  the  authorities  in  Plowd,  36,  Balden  v. 
Temple,  SmaWs  Case{o);  Dalton,  661,  Boyton's  Case,  Roll.  Abr.  806, 
are  distinct  upon  this  point.  And  we  think  that  the  law  is  the  same  in 
the  case  of  defendants  in  custody  of  the  sheriff,  after  the  return  of  the  writ  of 
capias  ad  respondendum,  and  before  they  are  charged  in  execution.  It  is 
clear  it  is  so  with  respect  to  those  in  the  custody  of  the  marshal,  or  warden 
of  the  Fleet,  by  the  resolution  of  the  judges,  in  Cro.  Car,  466,  and  by  the 
express  provisions  of  the  Statute  8  &  9  Will,  S,  c.  27.     With  respect  to 


Cm)  1  Moo.  &  Roh.  227. 
(fi)  1  B.  &  Adol.  415. 


(o)  2  Bulst.  148. 
(p)  3  Coke,  44,  a. 
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sheriffs,  it  is  laid  down  to  be  a  duty  of  the  sheriff  to  carry  his  prisoner  to  the  ^mei-  * . 
county  gaol,  by  Builer,  J,,  in  the  case  of  Planck  v.  Andergan  ;  and  that  he  wjllia^s 
ought  to  do  it  at  the  return  of  the  writ ;  but  that  is  subject,  of  course,  to  the  «. 

qualification  introduced  by  the  Lords'  Act,  32  Geo.  2,  c.  28,  that  a  prisoner  Barl*'' 

is  not  to  be  carried  there  until  after  twenty-four  hours  from  his  arrest.  The 
Statute  4  &  5  Wili.  &  M.,  c.  21,  by  its  recital  shews  that  it  was  the  practice, 
before  the  passing  of  the  Act,  that  prisoners,  after  the  return  of  the  writ,  should 
be  in  gaol ;  and  its  enactments  provide  for  the  delivery  of  a  declaration  to  the 
gaoler  or  keeper  of  the  prison,  and  not  to  any  one  else ;  thereby  proving  that 
the  prisoner  ought  to  be  kept  in  prison  after  the  return  of  the  writ.  We 
think,  therefore,  that  the  sheriff  was  wrong  in  permitting  the  prisoner  to  be 
out  of  the  limits  of  the  gaol. 

The  second  question  then  arises,  whether  the  fact  of  the  prisoner  being 
out  of  gaol,  though  with  a  sheriff^s  officer,  be  actionable,  without  proof  of 
some  damage.  If  the  prisoner  is  in  execution,  there  is  no  question  about  it ; 
ibr  it  is  clear  that  the  creditor,  "  when  he  is  ascertained  to  be  such  by  a  judg* 
ment,  and  he  has  charged  the  debtor  in  execution,  has  a  right  to  the  body  of 
his  debtor  every  hour,  till  the  debt  is  paid  (/>).''  He  has  a  right  to  have  the 
body  in  gaol ;  and  the  escape  of  a  debtor,  for  ever  so  short  a  time,  is  neces- 
sarily a  damage  to  him,  and  the  acUon  for  an  escape  lies.  Lord  Holi  says,  in 
Aihbyy,  White  (q),  "  every  injury  to  a  right  imfx)rt8  a  damage  in  the  nature 
of  it,  though  there  be  no  pecuniary  loss."  But  the  question  upon  which  we 
have  entertained  some  doubt  is,  whether  the  plaintiff,  before  judgment,  can 
maintain  such  an  action  upon  proof  of  the  escape  alone:  and  upon  this  point 
the  authorities  are  apparently  conflicting. 

We  think  that  the  action  is  not  maintainabla  The  nature  of  the  sheriff's 
duty,  before  the  Statute  4  &  5  Wili.  and  Mary,  c.  21,  was  to  keep  the  pri- 
soner in  gaol,  ader  the  return  of  the  writ,  ready  to  be  removed  at  any  time  that 
the  plaintiff  chose,  by  habeas  corpus,  mto  the  superior  Court,  there  to  be 
charged  with  a  declaration.  Since  thai  Statute  the  nature  of  his  duty  is,  to 
have  him  ready,  either  to  be  so  removed,  or  to  be  declared  against  as  in  cus- 
tody of  the  sheriff;  and  the  right  of  the  plaintiff  is  co-relative  to  the  duty  of 
the  slieriff :  it  is  a  right  to  have  the  defendant  in  custody,  whenever  he  chooses 
to  remove  or  declare  against  him,  in  order  that  his  suit  may  be  conducted  with 
due  expedition.  And  Mr.  Justice  Builer  states  the  nature  of  the  sheriff's 
duty  to  be,  that  after  the  return  of  the  writ,  he  must  keep  the  defendant  at 
his  peril,  in  case  the  suit  be  delayed.  There  would,  we  think,  be  no  doubt, 
that  if  the  plaintiff  had  sued  out  his  writ  of  habeas  corpus  durin^^  tne  defend- 
ant's absence  from  prison,  and  been  prevented  from  executing  it,  or  had 
offered  to  deliver  a  copy  of  the  declaration  during  such  absence,  and  had  been 
prevented  by  the  absence  from  doing  so,  he  would  have  had  a  right  of  action, 
for  then  his  suit  would  have  been  delayed  ;  and  delay  of  suit,  however  short, 
is  necessarily  a  damage.  The  case  of  Planck  v.  Anderson  is  not  to  be  under- 
stood as  laying  down  a  rule  that  any  other  damage  is  necessary,  but  only 
that  damage  to  this  extent  is  ;  for  the  judgment  proceeds  upon  the  assump- 
tion that  the  verdict  of  the  jury  was  right ;  that  there  had  been  no  delay ; 
though  Mr.  Justice  Builer  intimates  that  it  ought  to  have  been  to  the  cob- 

(p)  Per  BuOer,  J.,  5  T.  K.  40.  (y)  P.  14,  new  edit. 
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trary.  But  if  the  plain tifl*  neither  sues  out  a  writ  nor  declares,  his  suit  is  not 
delayed,  and  there  has  been  no  impediment  to  the  exercise  of  his  right,  for  he 
has  not  chosen  to  exercise  it.  We  think,  therefore,  that  this  is  a  case  in 
which  there  has  been  no  damage,  in  (act  or  in  law ;  and  we  adhere  to  the 
authority  of  Planck  v.  Anderson  rather  than  that  of  the  more  recent  case 
of  Barker  v,  Green^  which  is  very  shortly,  and  certainly  inaccurately  re- 
ported. It  appeared  that  the  sheriff  had  not  the  defendant  in  custody  at  the 
return  of  the  writ,  but  had  the  day  after.  The  judge  left  it  to  the  jury  (o  say 
what  damage  the  plaintiff  had  sustained ;  observing,  that  he  did  not  see  what 
possible  damage  there  could  be.  The  jury  found  damage  to  the  amount  of 
one  farthing ;  and  the  Court  are  said  to  have  held,  that  if  there  was  breach  of 
duty,  the  law  would  presume  damage,  and  yet  to  have  also  held,  that  the 
direction  to  the  jury  was  correct,  which,  on  that  assumption,  it  could  not  have 
been.  This  must  be  an  inaccuracy  in  the  report  (r).  The  case  of  Planck 
T.  Andenan  was  not  cited,  nor  the  question  as  to  the  sheriff's  duty  discussed ; 
and  we  think  we  ought  not  to  give  the  same  weight  to  this  authority,  as  to 
the  more  fully  reported  case  of  Planck  v.  Anderson, 

Rule  absolute. 


(r)  See  this  case  as  reported  in  9  K 
Moore,  584,  where  the  judge  is  repre- 
sented as  having  directed  the  jury,  that 
**  unless  the  plaintiff  could  shew  that  he 
had  sustained  damages,  the  action  could 
not  be  maintained  f*  whilst  Besi^  C.  J., 
is  made  to  say,  that  the  plaintiff  was  en- 
titled to  nominal  damages ;  and  that  he 


was  of  opinion  that  the  **  case  was  pro- 
perly left  to  the  jury."  The  Court  pro- 
oably  refused  the  rule,on  the  ground  that, 
however  wrung  the  direction  oC  the 
judge  might  have  been,  the  jury  had  not 
been  misled  by  it,  and  were  right  in  giv- 
ing a  verdict  for  nominal  damages. 


CoMPTON  V.  Taylor. 


ThedecUration  ^HE  plaintiff  declared  as  follows : — Joseph  Compton,  the  plaintiff  in  this 
wh?"h  sut^**  8«>t>  ^y  fyiliiam  Smith,  his  attorney,  complains  o{  John  Taylor  being 

the  action  to       detained  at  the  suit  of  the  said  Joseph  Cotnpton,  in  the  custody  of  the  sheriff  of 
'  "    Then  Surrey,  in  an  action  on  promises,  and  he  demands  of  him  the  sum  of  450/., 


followed  two 
counts  which 
alleged  the 
making  of  two 
bills  of  ex- 
change by  the 
plaintifT,  and 
that  the  de- 


which  he  owes  to  and  unjustly  detains  from  him.     For  that  whereas  the 

plaintiff  on,  &c.,  made  his  bill  of  exchange  in  writing,  and  directed  Uie  same 

to  the  defendant,  and  thereby  required  the  defendant  to  pay  the  plaintiff  the 

sum  of  30/.  four  months  after  the  date  thereof,  which  period  has  now  elapsed, 

and  the  defendant  then  accepted  the  said  bill,  and  promised  the  plaintiff  to 

fondant  accept-  pj^y  ^^  g^m^  according  to  the  tenor  and  effect  thereof,  but  the  defendant  did 

edthehilla^and    *^^  ,  .    ^  .  *     ,      ,  ,        .   .     .i«  i       . 

promiied  the       not  pay  the  Same  when  due.     And  whereas  the  plamtiff  on  the  day  and  year 

last  aforesaid,  made  one  other  bill  of  exchange  in  writing,  and  directed  the 

same  to  the  defendant,  and  thereby  required  the  defendant  to  pay  to  the 

plaintiff  the  sum  of  20/.,  four  months  after  the  date  thereof,  which  period  has 

ration  conclude  ^ow  elapsed.     And  the  defendant  then  accepted  the  said  bill,  and  promised 

and  by  reason     the  plaintiff  to  pay  the  same  according  to  the  tenor  and  effect  thereof,  and  of 

nienrthcHreoL^"  his  Said  acceptance  thereof,  but  the  defendant  did  not  pay  the  same  when 

an  action  hath 

accrued  to  the  plaintiff  to  demand  and  have  of  and  from  the  defendant  the  said  several  monies 

retpectlTely,  amounting  to  the  aom  of  4S01.  aboTe  demanded  :^HM,  a  good  declaration  in  debt. 


plaintiff  to  pay 
the  same :  there 
were  also  inde» 
hitatu*  counts, 
and  the  decia- 
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due.  And  whereas  the  defendant  on,  Ac,  was  indebted  to  the  plaintiff  in 
200/.  for  the  price  and  value  of  goods  then  sold  and  delivered  by  the  plaintifl' 
to  the  defendant,  at  his  request,  and  in  100/.  for  interest  due  and  owing  from 
the  defendant  to  the  plaintiff,  for  the  forbearance  of  divers  large  sums  of  mo- 
ney due  and  owing  from  the  defendant  to  the  plaintiff,  and  by  the  plaintiff  for 
a  long  space  of  time  forborne  to  the  defendant  at  his  request;  and  in  100/. 
for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  on  an  account 
then  stated  between  them,  which  said  several  monies  were  to  be  respectively 
paid  by  the  plaintiff  to  the  defendant,  on  request,  whereby  and  by  reason  of 
the  non-payment  thereof ^  an  action  hath  accrued  to  the  plaintiff,  to  demand 
and  have  of  and  from  the  defendant,  the  said  several  monies  respectively, 
amowiting  to  the  sum  ofAhOL,  above  demanded.  Yet,  the  defendant  hath 
not  paid  the  said  sum  above  demanded,  or  any  part  thereof. 

Special  demurrer  assigning  fbr  cause  that  there  is  a  misjoinder  of  action 
in  the  declaration,  part  of  the  declaration  being  in  an  action  of  promises,  and 
the  remainder  in  an  action  of  debt. 


JStthttfUtfm 


Thomas  in  support  of  the  demurrer. — ^The  declaration  sets  out  the  writ 
which  is  stated  to  be  sued  out  in  an  action  on  promises,  then  follows  two 
counts  in  assumpsit,  and  others  in  debt. — [Parhe,  B. — May  not  the  words 
in  the  writ,  **  on  promises,  and  he  demands  of  him  450/.,  which  he  owes  to 
and  unjustly  detains  from  him,"  be  rejected  as  surplusage  ?] — In  Dalton  v. 
Smith  (a),  a  count  stated,  that  in  consideration  that  the  plaintiff,  at  the  spe- 
cial instance  and  request  of  the  defendant,  had  sold  and  delivered  divers 
goods,  &C.,  of  him,  the  plaintiff,  to  the  defendant,  he,  the  defendant,  under- 
took and  faithfully  promised  to  pay  him  so  much,  as  the  said  goods,  &c.,  were 
reasonably  worth,  when  he,  the  defendant,  should  be  thereunto  afterwards 
requested.  Averment,  that  they  were  reasonably  worth  20/.,  whereof  the 
defendant  had  notice,  whereby  an  action  hath  accrued  to  the  plaintiff  to 
have  of  and  from  the  defendant,  the  said  last  mentioned  sum  of  money,  other 
parcel  of  the  said  sum  of  100/.  above  demanded,  and  it  was  held,  that  this 
was  not  a  good  count  in  debt.  So  where  a  count  stated,  that  the  defendant 
was  indebted  to  the  plaintiff  for  work  and  labour,  and  that  being  indebted, 
be  undertook  and  promised  to  pay,  &c.,  whereby  an  action  had  accrued  to 
the  plaintiff;  it  was  held,  not  to  be  a  good  count  in  debt,  and  could  not  be 
joined  in  the  declaration  with  counts  in  debt.  Brill  v.  Neale  (b), — [Lord 
Abinger,  C.  B. — In  those  cases,  no  breach  was  alleged  ;  how  is  it  less  a 
debt,  because  the  defendant  has  promised  to  pay  it  ?] — The  two  first  counts 
do  not  contain  the  words  "  for  value  received,^  without  which,  they  are  not 
good  counts  in  debt. 

Peaeoeh,  eontrd. — Cloves  v.  Williams  (c),  is  precisely  in  point  There 
the  count  stated,  that  the  defendant  accepted  a  bill  and  promised  to  pay  the 
amount,  whereby  an  action  had  accrued  to  the  plaintiff  to  demand  the 
amount,  and  it  was  held,  to  be  a  count  in  debt.  As  to  the  omission  of  the 
words  "  value  received,"  that  objection  can  only  apply  to  the  two  first 
counts,  the  demurrer  therefore  is  too  large. 


(a)  2  Smith,  618. 
(6)  3  B.  &  Aid.  208. 


(c)  3  Bing.  N.  C.  869 
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Parke,  B. — Cloves  v.  Williams  decides  the  point.  It  is  trae,  that  in  the 
old  forms  of  debt,  upon  a  bill  of  exchange,  the  word  "  agreed/'  is  made  use 
of;  but  it  appears  to  me,  that  there  is  no  substantial  distinction  between 
"  promised"  and  "  agreed."  As  to  the  other  objection,  that  can  only  apply 
to  the  two  first  counts,  therefore  the  demurrer  is  too  large. 

Judgment  for  the  plaintiff 


Chanter  v.  Lease  and  others. 


The  declaration  A  SSUMPSIT.  The  first  count  of  the  declaration  stated,  that  by  a  memo* 
rmmotllnduL  randum  of  an  agreement,  made  the  25/A  day  of  February,  1836,  between 

of  agreement  the  plaintiff,  of  the  one  part,  and  the  defendants,  of  the  other  part ;  after  re- 
pkufUif,  of  the  citing  that  by  a  certain  agreement  bearing  date  the  6th  day  of  September, 
dTfOTdinu^^of*  ^**33,  between  the  plaintiff  and  defendant,  George  Cuesonn,  the  plaintiff  did 
the  other  (after  agree  with  the  said  defendant  for  the  sale  of  Witty' e  patent  furnace,  in  a  cer- 
a*^*rtain^othCT  ^^"  district  therein  specified ;  and  that  the  plaintiff  had  since  obtained  his 
agreement  be-  Majesty's  letters  patent  for  an  improvement  in  furnaces ;  and  the  plaintiff  and 
plaintiff  and  the  ^^^^  AfCurdy  had  obtained  a  patent  for  an  improvement  in  generating  steam ; 
defendants,  the  and  the  plaintiff  and  John  Ingledew,  a  patent  for  a  metallic  wheel,  and 
agree  with  the  revolving  axle;  and  that  the  plaintiff  was  solely  interested  in  a  patent  for  a 
fhe  M^e  o?JF*«  "®^  mode  of  abstracting  heat  from  steam,  vapour,  or  other  fluids ;  and 
patent  furnace,  that  the  plaintiffs  and  John  Gray  had  obtained  a  patent  for  an  improved 

plaintiff  and 
one  C,  had 


obtained  a  pa- 
tent for  an  im- 
provement in 
generating 


furnace,  applicable  to  locomotive  engines.  It  was  agreed  between  the  said 
parties  that  for  the  considerations  therein  mentioned,  it  should  be  lawful  for 
the  defendants  exclusively  to  use,  manufacture,  sell,  and  dispose  of  any,  or 
all  the  aforesaid  patent  inventions,  within  the  whole  of  the  county  of  Lancae^ 
steam,  and  the  ter,  (except  the  town  and  parish  of  Liverpool,  and  a  circuit  of  ten  miles 

plaintiff  and 
one  J.  a  patent 
for  a  metallic 
wheel  and  re- 
volving aile, 
and  that  the 
plaintiff  was 


therefrom);  and  also  within  such  part  of  the  county  of  Chester  as  was 
within  ten  miles  of  Manchester  Exchange^  and  not  elsewhere,  during  the  con- 
tinuance of  the  said  several  letters  patent  respectively,  subject  to  determina- 
tion as  thereinafter  mentioned,  on  certain  terms  (that  is  to  say),  that  an 
•oTeiy  interest-  office  and  warehouse,  at  Manchester  aforesaid,  for  the  sale  and  disposal  of 
for  a°new*mode  ^toves,  pipes,  and  all  articles  connected  with  the  aforesaid  patents,  should  be 
of  abstracting  immediately  prepared  by  the  defendants,  and  that  books  of  accounts  of  the 
Bteam  vapour;  Bale  of  each  of  the  said  inventions  should  be  kept  by  the  defendants,  and 
and  that  the      ^\^^i  gu^^  books  should  be  open  at  all  times,  at  such  oflice  in  Manchester, 


one  G.  had  obtained  a  patent  for  an  improved  furnace;)  it  was  agreed  between  the  parties,  that 
it  should  be  lawful  for  the  defendants  exclusively  to  use,  manufacture,  sell,  and  dispose  of  any 
or  all  of  the  aforesaid  patent  inventions,  upon  this,  among  other  considerations,  that  the  defend- 


ants  should  pay  to  the' plaintiff  400i.  a  year  during  the  existence  of  the  said  agreement.  Breach^ 
non-payment. '  Pleat^  as  to  the  patent  for  the  said  supposed  improvement  in  furnaces,  that  it 
was  not  a  new  invention,  and  that  the  supposed  improvement  in  furnaces  was  not  invented  or 
found  out  by  the  plaintiff. 

Held,  on  special  demurrer,  that  as  it  did  not  appear  by  the  declaration  that  the  defendanto 
ever  enjoyed  anv  part  of  the  patents,  which  was  the  consideration  for  their  ai^reeing  to  pay  4002. 
a  year;  or  that  that  sum  could  in  any  way  be  apportioned  among  the  ditTerent  patenU;  that  the 
plea  impeaching  the  consideration,  was  good,  to  avoid  the  whole  contract. 

The  memorandum  of  agreement  was  stated  to  be  made  between  /.  C,  J.  3f.,  /.  f.,  and  J.  G.  ; 
Beld,  that  there  was  a  variance  between  the  declaration  and  contract,  in  not  setting  out  all  the 
contracting  parties. 

Semble,  That  the  contract  being  with  all  the  parties,  founded  upon  a  consideration,  to  part  of 
which  eacb  was  a  conducing  party,  the  action  ought  to  have  been  by  all. 
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for  the  inspection  of  the  parties  thereto,  of  the  first  part.  That  the  defend-  ExAequ^. 
ants  should  pay  to  the  plaintiff  the  sum  of  400/.  per  annum,  during  the  exist- 
ence of  the  said  agreement  by  half  yearly  payments,  (stating  the  times)  as  a 
consideration  for  the  aforesaid  licence,  for  the  sale,  use,  and  manufacture  of 
all  the  aforesaid  patents,  and  for  the  power  of  granting  licences  to  other 
persons  for  the  same  purpose,  in  the  aforesaid  district.  And  it  was  further 
agreed  that  the  half  yearly  payments  to  the  plaintiff  should  be  charged  as  a 
payment,  by  the  defendants  in  their  books  of  account,  and  that  the  defend- 
ants should  also  pay  to  the  said  John  M*  Curdy  the  sum  of  5«.  per  horse 
power,  for  all  boilers,  or  steam  generators  on  Mr.  M*Curdy^9  patent  princi- 
ple, which  should  be  used,  manufactured,  sold  or  erected,  by  them,  being  the 
said  John  M^Curdjfs  proportion  of  the  profit  of  the  said  patent  boiler,  or 
steam  generator,  calculating  ten  superficial  feet  of  surface,  per  horse  power, 
and  on  all  boilers  not  applied  to  steam  engines,  the  sum  of  five  per  cent.,  on 
the  manufactures'  charges  for  such  boilers,  and  that  such  last  mentioned 
payments,  should  be  charged  as  such  in  the  defendants'  book  of  accounts ; 
and  the  defendants  shoiild  also,  as  a  consideration  for  the  aforesaid  licence, 
pay  to  the  plaintiff  one  moiety  of  the  net  profits,  after  the  payments  aforesaid, 
and  all  other  payments,  and  to  arise  from  Witiy^t  patent  furnace,  and  Chan' 
teri  improved  furnace,  and  from  Chanter's  and  Witty' 8  patent,  for  extracting 
heat  from  vapour,  and  other  fluids,  and  from  M' Curdy'* 8  boiler;  and  to  the 
plaintiff  and  John  Ingledew,  two-thirds  of  such  net  profits  to  arise  from  the 
sale  of  IngUdetc's  patent  wheel,  and  revolving  axle ;  and  to  the  said  John 
Chanter^  and  John  Gray^  two-thirds  of  such  net  profits,  to  arise  from  Chanter 
and  Gray"* 9  recent  patent  furnace,  applicable  to  locomotive  boilers.  The 
agreement  also  contained  a  clause,  enabling  either  of  the  parties,  to  put  an 
end  to  it  at  the  expiration  of  Rye,  seven,  or  ten  years,  by  giving  to  the  other 
six  months  previous  notice,  in  writing.  The  declaration  then  stated  mutual 
promises.  Averment,  that  afterwards,  and  during  the  existence  of  the 
agreement,  to  wit,  &c.,  a  large  sum  of  money,  to  wit,  the  sum  of  200/.,  for  and 
in  respect  of  one  half  yearly  payment  of  the  said  sum  of  400/.,  to  be  paid  by 
the  defendants  to  the  plaintiff,  for  the  half  year  ending  on  the  day  and  year 
aforesaid,  became  due,  and  payable  from  the  defendants  to  the  plaintiff  under 
and  by  virtue  of  the  said  agreement.  Breach,  non-payment  of  the  200L,  &c. 
There  was  also  a  count  upon  an  account  stated. 

The  second  plea  was  as  follows :  And  for  a  further  plea  to  the  first  count 
of  the  declaration,  the  defendants  say,  the  letters  patent  for  the  said 
supposed  improvement,  in  furnaces  in  the  first  count  mentioned,  were  and 
are  letters  patent,  bearing  date,  &c.,  and  which  letters  patent,  being  in  the 
possession  of  the  plaintiff,  the  defendants  cannot  produce  the  same  to  the 
Court  here,  whereby  his  said  late  Majesty,  after  reciting  that  the  plaintiff  had 
by  his  petition  humbly  represented  unto  his  said  Majesty,  that  after  consider- 
able application  and  expense,  he  had  invented  or  found  out  an  improvement 
in  furnaces,  which  invention  he  believed  would  be  of  general  benefit,  and  ad- 
vantage, that  hts  was  the  true  and  first  inventor  thereof,  and  that  the  same 
had  not  been  made  or  used  by  any  other  person,  or  persons,  whomsoever, 
to  his  knou^ledge  or  belief,  wherefore  the  plaintiff  humbly  prayed,  &c. ;  and 
his  Majesty  being  willing,  &c.  Then  followed  the  grant  of  the  patent  to  the 
plaintiff,  his  executors,  administrators,  and  assigns,  to  hold  for  fourteen  years, 
from  the  date  thereof     It  then  contained  the  following  and  other  provisoes 


226  TERM  REPORTS  in  thi  EXCHEQUER 

Exdiiquer,  ivhich  were  set  out  in  the  plea:  Provided  always,  and  tho8e»  his  late 
Majesty^s  letters  patent,  were  and  should  be,  upon  this  condition^  that  if  at 
any  time  during  the  said  term,  thereby  granted,  it  should  be  made  appear  to 
his  said  Majesty,  his  heirs,  &c.,  that  his  said  Majesty's  grant  was  contrary  to 
law,  or  prejudicial,  or  inconvenient  to  his  Majesty's  subjects  in  general,  €T 
that  the  said  invention  was  not  a  new  invention  as  to  the  public  vse  and  eor- 
ereise  thereof ^  in  that  said  part  of  his  Majesty's  United  Kingdom,  &c.  (£if 
gland,  Wales,  Berwick-upon-Tweed,)  ^nd  also  in  all  his  Majesty's  oolooies 
and  plantations  abroad,  or  not  invented,  and  found  out  by  the  plaintiff  as 
aforesaid,  then  upon  signification  or  declaration  thereof,  to  be  made  by  his 
said  Majesty,  his  heirs,  &c.  those  his  Majesty's  letters  patent,  should  forth- 
with cease,  determine,  and  be  utterly  void,  &c.  There  was  also  a  proiriso, 
avoiding  the  patent,  if  the  plaintiff  should  not  particularly  describe,  and  as- 
certain, the  nature  of  the  invention,  and  in  what  manner  the  same  was  to  be 
performed,  by  an  instrument  in  writing,  under  his  hand,  and  seal,  and  cause 
the  same  to  be  enrolled  in  his  Majesty's  High  Court  of  Chancery,  within 
six  calendar  months,  next,  and  immediately  ader  the  date  of  those  letters 
patent  The  plea  then  averred  that  the  said  supposed  improvement  in  fur- 
naces, in  the  said  first  count,  and  in  the  said  letters  patent  mentioned,  was 
not,  at  the  time  of  the  said  petition,  in  the  said  letters  patent  mentioned,  or 
of  the  said  Royal  Grant,  a  new  invention  as  to  the  public  use  and  exercise 
thereof,  in  that  part  of  the  United  Kingdom  of  Great  Britain,  csWed,  England, 
contrary,  &c.,  whereby  the  said  letters  patent,  at  the  lime  of  the  granting 
thereof,  were  and  are  Toid  and  of  none  effect ;  all  which  the  plaintiff,  before 
and  at  the  time  of  the  making  of  the  said  memorandum  of  agreement,  in 
said  first  count  mentioned,  well  knew;  and  this  the  defendants  are  ready  to 
yerify,  Ac. 

Thirdly,  The  defendants  pleaded,  that  the  supposed  improvement  in 
furnaces  was  not  invented  or  found  out  by  the  plaintiff,  as  in  the  letters 
patent  mentioned,  contrary,  &c.  whereby  the  letters  patent  were  void,  all 
which  the  plaintiff,  before  making  the  memorandum  of  agreement  in  the  first 
count  mentioned,  well  knew.     Verification. 

To  these  pleas  the  plaintiff  demurred  specially;  and  the  points  he  stated  for 
argument  were,  that  the  pleas  did  not  answer  the  whole  of  the  matters  in  the 
first  count ;  and  that  the  matter  therein  contained,  if  true,  constituted  an 
answer  to  part  only  of  the  said  first  count,  in  this,  to  wit,  that  the  promise 
of  the  defendants  in  the  first  count  was  made  in  consideration  of  the  right  and 
liberty  to  use  and  vend  the  whole  of  the  patent  inventions,  in  the  said  agree- 
ment, in  the  said  first  count  mentioned,  and  set  forth,  whereas  the  defendants 
by  their  pleas,  attempt  to  avoid  the  agreement,  upon  allegation  of  matter, 
which,  if  true,  tends  to  invalidate  one  only  of  the  said  patents,  and  therefore 
to  avoid  only  part  of  the  consideration  for  the  promise  of  the  defendants  in  the 
first  count  mentioned  ;  and  also  that  they  tendered  an  immaterial  issue.  The 
points  for  the  defendant  were,  that  the  first  count  is  bad,  because  it  states  an 
executory  agreement  only,  and  does  not  shew  that  the  defendants  enjoyed 
the  licence  therein  mentioned,  or  any  other  ground  for  claiming  the  half  yearly 
payment  therein  mentioned.  The  defendants  in  addition  to  the  above  special 
pleas,  pleaded  non  assumpsit,  and  this  issue  was  tried  at  the  Spring  Assizes 
for  the  county  of  Lancaster,  1838.  At  the  trial,  the  plaintiff  put  in  the  agree- 
ment alhided  to  in  the  declaration,  which  was  as  follows :— Memorandum  of 
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•n  agreement  made  the  25th  day  of  February,  1836,  between  John  CkatUer,      Sxehgqugr. 

John  3f  Curdy,  John  Inghdew,  and  John  Gray  of  the  one  part ;  and  Joseph 

Juee,  George  Cuseone,  and  Jamee  Digglee,  machine  makers  and  co-partnera, 

of  the  other  part.     The  agreement  then  went  on  in  the  terms  stated  in  the 

declaration,  and  also  contained  the  following  clauses,  not  set  out  therein. 

And  it  is  hereby  further  agreed,  that  in  order  to  bring  the  several  patents 

into  more  general  use  in  the  aforesaid  district,  the  said  parties  hereto,  of  the 

first  part,  do  hereby  agree  to  grant  licences  to  any  person  or  persons,  within 

the  district  aforesaid,  who  shall  be  approved  of  by  the  said  Juee,  Cueeons, 

and  Diggie,  to  manufacture,  sell,  and  use  all  or  any  of  the  said  patent  inven* 

tions ;  and  that  the  proceeds  of  such  sales  and  licences  shall  be  disposed  of 

by  them  according  to  the  terms  of  this  agreement :  And  it  is  hereby  further 

agreed,  that  the  said  several  allowances  hereinbefore  agreed  to  be  made  to 

the  said  parties,  of  the  first  part,  are  as  compensation  only  for  the  use  of  their 

inventions,  and  that  they  are  not  to  be  construed  to  give  to  the  said  parties 

any  share  or  interest  in  the  working  or  manufacturing  of  snch  inventions^  or 

any  right  or  title  to  interfere  therein ;  but  that  the  said  Juee,  Cueeone  and 

Biggie  are  not  to  have  the  sole  controul  and  management  thereof,  and  are  to 

indemnify  and   save   harmless  the    said  parties  from  all  loss,  coats,   and 

eipences  to  be  incurred  by  the  said  Juee,  Cueeone,  and  Diggie,  in  the 

working  and  manufacturing  thereof.    Signed  by  Chanter,  Af  Curdy,  Ligledew, 

and  Gray. 

The  defendant's  counsel  applied  to  the  learned  judge  to  nonsait  th« 
plaintiff,  on  the  ground  that  there  were  variances  between  the  agreement 
proved  and  the  setting  it  forth  in  the  declaration,  and  also,  that  from  the  parties 
to^  and  terms  of  the  agreement,  the  action  ought  to  have  been  brought  in 
the  joint  names  of  the  plaintififand  the  other  parties  to  the  agreement  of  the 
first  part,  and  not  in  the  name  of  the  plaintiff  alone.  In  order  to  obviate  the 
former  obje<fiion,  the  counsel,  for  the  plaintifl^  applied  for  an  amendment,  io 
as  to  make  the  dechiration  correspond  with  the  agreement ;  but  this,  ths 
learned  judge  declined  to  make,  as  there  was  a  demurrer  upon  the  record* 
He  aAerwards  directed  the  jury  to  find  specially  under  the  24th  section  of 
the  3  &  4  WiX.  4,  c.  42,  that  the  agreement  put  in,  was  made  with  the  de- 
fendants, in  order  that  the  plaintiff  might  apply  to  this  Court  for  the  amend- 
ment under  that  section.  In  l&^t  Eaeter  Term,  a  rule  was  granted  to  shew 
cause  why  judgment  should  not  be  given  for  the  plaintiff,  under  the  above 
Statute,  and  the  Court  directed  that  the  rule  should  come  on  for  argument 
at  the  same  time  as  the  demurrer. 

Cleaehy  for  the  plaintiff. — ^The  pleas  furnish  no  answer  to  the  declaration, 
as  they  only  apply  to  the  patent  for  the  improvement  of  furnaces,  and  leave 
the  others  untouched  There  is  no  failure  of  consideration  on  the  part  of  the 
plaintiff;  from  any  thing  that  appears,  the  defendants  have  had  the  exdu- 
live  use,  sale,  and  disposition  of  the  patent  inventions.  There  is  no  warranty 
in  this  case,  and  the  principle  of  caveat  emptor  must  apply.  The  pleas 
allege  no  fraud  on  the  part  of  the  plaintiff;  and  the  fact  of  the  improvements 
not  being  a  new  invention,  or  not  invented  at  all  by  the  plaintiff,  is  no  an 
iwer  to  the  action.     The  principle  laid  down  in  Bowman  v.  7!iy/or  (a)»  is 

(a)  2A.&E.276. 
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Sfckegmer.  applicable,  namely,  that  the  newness  of  the  invention,  is  not  the  questioB 
between  the  parties ;  Hayne  y.  Mallby  (6),  is  not  easily  reconcileable  with 
the  former  case.  There  the  judges  took  diflerent  views  of  the  subject ;  the 
judgments  of  Lord  Kenyan^  and  Ashhunt,  J.,  proceeded  chiefly  on  the  ground 
of  fraud,  though  none  was  pleaded ;  and  Bulier,  J.,  likened  the  case  to  that 
of  landlord  and  tenant,  and  considered  that  the  facts  disclosed  in  the  pleas, 
were  equivalent  to  an  eviction  of  the  tenant.  That  case,  however,  is  distin- 
guishable from  the  present,  and  it  is  enough  to  say,  that  it  was  disapproved 
of  in  Bowman  ▼.  Taylor,  Hare  v.  Taylor  (c)  is  more  like  the  present 
case.  There  the  party  was  not  allowed  to  recover  back  what  he  had  paid 
for  the  use  of  the  patent,  as  it  did  not  appear  that  he  had  not  received  the 
fruits  of  his  agreement.  So  here  the  pleas  only  touch  the  question  of  right, 
and  not  of  enjoyment  Admitting  that  the  allegations,  that  this  was  a  new 
invention,  and  that  the  plaintiff  was  the  inventor,  are  wrong,  still,  that 
forms  no  answer  to  the  action,  but  can  only  be  considered,  if  at  all,  in 
mitigation  of  damages.  This  is  a  grant  of  licence  to  use  six  patent  inven- 
tions, and  as  nothing  is  said  about  five  of  them,  it  must  be  assumed,  that  the 
defendants  have  had  the  enjoyment  of  those.  The  failure  of  consideration, 
as  to  part,  is  no  bar  to  the  action.  '*  Where  a  covenant  goes  only  to  part  of 
the  consideration  on  both  sides,  and  a  breach  of  such  covenant  may  be  paid 
for  in  damages,  it  is  an  independent  covenant,  and  an  action  may  be  main- 
tained for  a  breach  of  the  covenant  on  the  part  of  the  defendant,  without 
averring  performance  in  the  declaration  (d)  ;^'  Boone  v.  Eyre  (e) ;  Campbell 
V.  Jonee  (/) ;  Ritchie  v.  Atkinton  (g).  It  does  not  appear  what  is  the  re- 
lative value  of  the  several  patents,  and  the  defendants  may  have  sustained 
some  damage  by  being  deprived  of  the  enjoyment  of  one  of  them.  The 
correct  principle  is  laid  down  by  Lord  EUenborough,  in  Ritchie  t.  Atkineon, 
and  the  same  rule  applies  to  agreements  as  to  covenants,  Bommam  v.  Tooke 
(h) ;  Havelock  v.  Geddet  (t)  ;  Allen  v.  Cameron  (^  ),  shews,  that  where  there 
18  an  agreement  to  do  an  act,  and  part  of  the  consideration  has  failed,  that 
aflbrds  no  answer  to  an  action  for  the  non-performance,  but  is  to  be  taken 
into  account  in  estimating  the  damage.  If  it  were  otherwise,  there  would 
be  an  end  of  the  whole  agreement. — [Lord  Abinger,  C.  B. — This  is  the 
old  question,  whether  the  performance  is  the  consideration,  or  the  promise  is 
the  consideration.] — The  distinction  is  adverted  to  by  Taunton^  J.,  in  Rou 
V.  Poulton  (A).  Here  there  is  a  further  question,  whether  the  action  is  pro- 
perly brought  by  the  plaintiff  alone.  That  will  appear  both  from  the  de- 
claration and  the  agreement.  The  declaration  contains  some  stipulations 
applicable  to  the  plaintiff  only,  and  some  promises,  of  which  the  plaintiff 
alone  is  to  have  the  benefit ;  as  therefore,  the  whole  consideration  moves  from 
him,  he  mutt  sue  alone  for  the  breach  of  them.  It  is  said  in  i  Will.  Savnd. 
153,  n.  1,  that  where  a  covenant  or  agreement  is  joint,  but  the  benefit  is  to 
one,  the  covenant  shall  be  taken  to  be  several,  and  each  may  bring  a  separate 
action.     Subsequent  cases   have  decided,   that  each  mutt  do  so,  Brand 

(b)  3  T.  R.  438.  (g)  10  East,  295. 

ye)  N.  R.  260.  (h)  1  Camp.  377. 

(«0  1  Saund.  320,  b.  n.  3.  (t)  10  East,  555, 

(e)  2  W.  Black.  1312.  (/)  1  C.  &  M.  832. 

if)  6  T.  B.  570.  (k)  2  B.  &  Add.  831. 


TWNITY  TERM,  1838.  229 

V.  Boulcott  (i) ;  WitAeri  v.  Bircham  (m).— [i4/cfor*<m,  B.,  referred  to  Servante      ^jJjgJT* 
V.  James  (n).] — As  to  the  variances,  it  does  not  affect  the  merits  of  the  case ; 
the  Court  will,  therefore,  give  judgment  for  the  plaintiff,  according  to  the 
very  right  under  the  24th  section  of  the  3  &  4  Will  4,  c.  42. 

Cowling,  eontrd, — The  declaration  is  bad,  for  only  stating  an  agreement, 
without  shewing  that  defendants  have  had  the  benefit  of  it.  The  plaintiff 
seeks  to  recover  the  sum  of  200/.,  which  he  is  only  entitled  to  upon  shewing 
that  the  defendants  have  enjoyed  these  patent  rights.  The  declaration 
should  then  have  averred  that  fact,  and  it  is  the  more  necessary,  as  this 
agreement  not  being  under  seal,  might  be  revoked  at  any  time.  If  an  action 
were  brought  for  the  infringement  of  the  patent,  the  defendants  could  not 
plead  this  agreement  as  a  bar  to  it.  Bowman  v.  Taylor,  and  Haynt  v. 
Malthy,  shews  that  a  right  of  this  sort  can  only  be  conveyed  under  seal,  ^nd 
there  must  be  a  distinct  averment  of  enjoyment.  It  has  been  assumed  upon 
the  other  side,  that  the  defendants  have  enjoyed  the  five  other  patents,  but 
there  is  no  reason  for  such  supposition.  This  difficulty  is  attempted  to  be 
got  over  by  relying  on  the  words,  that  ''  during  the  existence  of  the  agree- 
ment," the  money  became  due ;  but,  that  averment  means  no  more  than  that 
DO  notice  had  been  given  to  terminate  it.  If  indeed,  the  defendant  had  en- 
joyed these  rights,  it  might  have  been  likened  to  the  case  of  estoppel.  In 
Bird  V.  Higginton  (o),  similar  points  arose.  There  one  objection  was,  that 
the  agreement  was  for  the  grant  of  an  incorporeal  hereditament,  and  ought, 
therefore,  to  have  been  under  seal ;  and  Lord  Denman,  C.  J.,  says  "  We 
are  clearly  of  that  opinion.  We  wished,  however,  to  consider  whether  the 
plaintiff  might  not  be  entitled  to  recover  for  the  actual  enjoyment  of  the 
thing  demised.  On  examining  it  more  accurately,  we  find  that  the  count  is 
not  so  framed,  for  it  only  alleges  that  the  defendant  entered  and  became  pos- 
sessed for  the  term,  which  he  might  do  without  a  single  hour's  occupation  of 
the  premises." 

Secondly,  as  to  the  plea,  Haynet  v.  Malthy  is  a  distinct  authority  for  the 
defendant ;  and  the  language  of  Bullir,  J.,  applies  here.  He  says,  '*  I  think 
that  the  case  of  landlord  and  tenant,  is  not  unlike  this ;  for  the  facts  in  this 
case  disclosed  by  the  pleas,  are  equivalent  to  an  eviction  of  the  tenant.  As  long 
as  the  tenant  holds  under  the  lease,  he  is  estopped  from  denying  his  land- 
k>rd's  title ;  but  when  he  is  evicted,  he  has  a  right  to  show  that  he  does  not 
enjoy  that  which  was  the  consideration  for  his  covenant  to  pay  the  rent." 
That  case  was  said  to  be  doubted  in  Bowman  v.  Taylor,  but  the  Court  held 
it  clearly  distinguishable.  Taylor  v.  Hare  has  hardly  any  bearing  upon  the 
question;  because,  there  it  appeared  that  the  defendant  had  actually  en- 
joyed the  privilege.  It  has  been  suggested,  that  a  promise  to  pay  may  arise 
from  the  mere  agreement ;  but  it  is  submitted,  that  it  cannot,  unless  an  enjoy- 
ment of  the  licence  is  shewn.  It  is  not  denied,  that  if  there  be  several  con- 
siderations leading  to  the  promise,  and  one,  or  more  of  them,  fail,  the  plaintiff 
may  recover ;  but  the  objection  in  the  present  case,  is  not  that  part  of  the 
consideration  failed,  but  that  part  of  it  was  absolutely  false  within  the  know- 
ledge of  the  plaintiff.    In  Com.  Dig.  Action  on  the  Case,  Aeeumpiii  (154,  B. 


(I)  3  B.  &  P.  235.  (n)  10  B.  &  C.  410. 

(m)  3  B.  &  C.  254.  (o)  2  A.  &  E.  696. 
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1 3,)  it  18  stated,  that  *'  if  one  of  the  considerations  is  found  false  by  the  jory, 
the  action  fails  ;'^  and  again,  "  If  one  of  the  considerations  is  unlawful,  that 
vitiates  the  whole,  and  the  plaintiff  shall  recover  for  nothing/'  If  it  bad 
been  averred,  that  the  defendants  had  enjoyed  these  patent  rights,  the  plea 
might  have  been  bad.  In  all  the  cases  cited  from  Saunden,  there  was  an 
enjoyment. 

ThireUy,  as  to  the  variance.  The  proper  parties  are  not  the  plaintifis. 
An  action  on  a  contract  mui^t  be  brought  in  the  name  of  the  party  who  has 
the  legal  interest,  Chitty  on  Pleading,  p.  2.  If  a  party  agree  with  A,  and  B. 
to  pay  C  money,  the  legal  interest  vests  in  4-  &nd  B,,  Anderton  v.  Biariinn 
dale  (;?).  If  land  be  conveyed,  a  moiety  to  A,,  and  a  moiety  to  B.^  they 
must  bring  separate  actions.  In  order  to  see  who  has  the  legal  estate,  the 
whole  instrument  must  be  looked  to.  The  agreement  is  with  the  plaintiff 
and  several  other  persons,  though  in  some  cases,  the  benefit  may  accrue  to 
the  plaintiff  alone.  The  consideration  is  a  licence,  which  all  join  in  giving  to 
the  defendants.  The  case  shews,  that  under  these  circumstances,  all  should 
join  in  the  action,  2  Saund,  116,  n.  2,  Hatsall  v.  Griffith  (9).  It  may  be 
different  where  the  party  has  an  interest  in  land  or  annuities;  there  the 
covenant  will  attach  to  the  estate,  as  in  Withers  v.  Bireham,  and  Cervanim 
Y.  Janei,  and  the  covenantees  may  sue  separately. 

Cleasby^  in  reply. — Hatsaii  v.  Griffith^  was  the  case  of  an  employment, 
by  the  defendant,  of  two  persons  to  sell  a  ship,  for  the  benefit  of  three  who 
had  no  separate  interests.  Here  it  appears  what  the  interest  of  each  is  ; 
Jamet  v.  Emery  (r),  is  a  clear  authority  in  favour  of  the  plaintiff;  tecondiy, 
the  contract  must  be  taken  to  have  been  executed  by  the  plaintiff ;  if  he 
had  anything  to  perform,  it  is  for  the  defendants  to  shew  it. — [Lord  Abinr' 
ger,  C.  B. — Here  it  does  not  appear  whether  the  defendants  enjoyed  or 
not ;  in  all  the  cases  cited,  there  was  an  averment  of  enjoyment.] — The 
licence  is  good,  though  not  under  seal.  It  is  stated  in  Com,  Dig,  Action  on 
the  Case,  Aeeumpeitifi.  6),  that  permission  is  a  good  consideration  to  sap- 
port  an  aeeumpeii. 

Cur,  adv.  vuii. 

Lord  Abinoer,  C.  B.,  now  delivered  judgment — We  think  the  judgment 
ought  to  be  for  the  defendants,  on  the  demurrer.  The  declaration  is  founded 
upon  the  contract,  and  nothing  but  the  contract  If  a  man  contract  to  pay 
a  sum  of  money,  in  consideration  that  another  has  contracted  to  do  certain 
things  on  his  part,  and  it  should  turn  out  before  anything  is  done  under  it, 
that  the  latter  is  incapable  of  doing  what  he  engaged  to  do,  the  contract  is  at 
an  end.  The  party  contracting  to  pay  the  money,  is  under  no  obligation  to 
pay  for  a  less  consideration,  than  that  for  which  he  has  stipulated.  If  indeed, 
he  does  accept  of  a  partial  performance,  and  to  a  certain  extent,  enjoys 
the  benefit  of  that  for  which  he  stipulated,  it  may  hecome  a  question, 
whether  he  may  not  be  liable  upon  an  implied  contract  to  pay  for  what  he 
has  had ;  or  where  the  consideration  is,  in  its  nature,  capable  of  being  divided, 
and  the  payment  apportbned  by  the  terms  of  the  contract,  there  may  still  be  a 

(p)  1  East,  497.  (r)  8  Taunt.  246. 
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right  to  recover  the  portion  due  upon  the  original  contract.  So,  where  a  ^Wjjgfr. 
party  takes  an  estate  under  a  conveyance,  with  a  warranty  of  title  in  the 
vendor,  he  cannot  afterwards  object  to  paying  the  consideration,  on  the  ac- 
count of  the  want  of  a  good  title  to  a  part  of  the  estate,  but  must  resort  to 
his  action  on  the  warranty.  This  was  the  case  of  Boon  v.  Eyre,  cited  in  the 
argument.  But  in  the  present  case,  it  does  not  appear  to  the  Court  that  the 
defendants  ever  accepted,  or  enjoyed,  any  part  of  the  patents,  which  were  the 
consideration  of  his  agreeing  to  pay  400/.  a  year  to  the  plaintiff,  nor  that  the 
sura  he  so  agreed  to  pay,  can  in  any  manner  be  apportioned  amongst  the  dif- 
ferent patents  which  he  might  have  had,  the  possession  of  all  and  each  being 
an  entire  consideration.  The  plea  therefore.,  impeaching  that  consideration,  is 
a  good  plea  to  avoid  the  whole  contract,  as  it  appears  on  the  record. 

With  respect  to  the  proceedings  on  the  rule,  we  are  rather  inclined  to 
think  that  this  contract,  being  with  all  of  the  parties,  founded  upon  a  consi- 
deration, to  part  of  which  each  was  a  conducing  party,  the  action  ought  to 
have  been  by  all,  upon  the  promise  made  to  all.  though  only  one  was  to  re- 
ceive the  money ;  but  it  is  not  necessary  to  give  any  judgment  on  this  point, 
because  we  think  there  was  a  variance  between  the  declaration  and  contract, 
in  not  setting  out  all  the  contracting  parties,  and  that  the  plaintiff  therefore* 
ought  to  have  been  nonsuited. 

Judgment  for  the  defendant  on  the  demurrer, 
and  rule  absolute  to  enter  a  nonsuit. 


Randall  v.  Rioby. 

T|EBT.     The  declaration  stated,  that  heretofore,  to  wit,  on  the  17th  Octo-  Debt  will  not 

ber,  1837,  in  and  by  a  certain  indenture,  then  made  lietween  the  plain-   ni^renantfor 
tiff,  of  the  first  part;   fF.  Brocket,  of  the  second  part;  and  R.  Holiit  and  the  Jl^^P^JJ?*"^®' 
defendant,  of  the  third  part  (  profert),  certain  land  and  premises  were  granted,   suing  out  of 
bargained,  sold,  alienated,  enfeoffed,  and  confirmed  unto  the  said  R.  UoUii  ^""^ 
and  the  defendant,  their  heirs  and  assigns ;  to  hold  the  same  unto  the  said 
R,  Hollis  and  the  defendant,  and  their  heirs,  to  the  use,  intent,  and  purpose 
that  the  plaintiff,  his  heirs  and  assigns  for  ever,  should  and  might,  out  of  the 
said  land  and  the  dwelling-houses,  and  other  buildings  erected  thereupon, 
with  the  appurtenances,  receive  and  take  one  clear  yearly  rent  or  sum  of  63/., 
of  lawful  money  of  Great  Britain,  to  be  payable  half-yearly,  free  from  all 
deductions  whatsoever;  and  to  the  further  uses,  intents,  and  purposes  in  the 
said  indenture  mentioned ;  and  the  said  defendant  did  by  the  said  indenture, 
for  himself,  and  for  his  heirs,  executors,  administrators,  and  assigns,  covenant, 
promise,  and  agree  with  and  to  the  plaintiff,  his  heirs  and  assigns,  that  they 
the  sai<i  R.  HoUie  and  the  defendant,  their  heirs,  executors,  administrators, 
and  assigns,  or  some  or  one  of  them,  should  or  would  for  ever  thereafter  well 
and  truly  pay,  or  cause  to  be  paid  unto  the  plaintiff,  his  heirs  and  assigns* 
the  said  yearly  rent  of  63/.,  by  the  said  indenture  limited  in  use  to  him  and 
them,  on  the  days  and  times  thereinbefore  appointed  for  payment  thereof,  and 
thereinbefore  mentioned,  without  any  deduction  or  abatement  whatsoever;  and 
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^J^^^'  the  plaintiff  saith,  that  after  the  making  of  the  said  indenture,  to  wit,  on  the 
25th  March,  1838,  which  day  elapsed  before  the  commencement  of  this  suit, 
a  large  sum  of  the  yearly  sum  or  rent  aforesaid,  to  wit,  31/.  10#.,  became  due 
to  the  plaintiff,  according  to  the  said  covenant,  for  one  half  of  a  year,  ending 
on  the  day  and  year  last  aforesaid,  and  then  last  elapsed.  And  the  plaintiff 
further  saith,  that  the  said  R.  HoUis  was  then,  and  thence  to  the  commence- 
ment of  this  suit,  alive.  Breach,  that  neither  R.  HoIUm  nor  the  defendant 
paid  the  said  sum,  but  therein  made  default,  contrary  to  the  said  covenuit, 
whereby  an  action  hath  accrued  to  demand  the  said  sum  of  31/.  10«. 
General  demurrer  and  Joinder. 

Wightnum,  in  support  of  the  demurrer. — Debt  will  not  lie  for  the  arrears 
of  an  annuity  issuing  out  of  land,  Kelly  v.  Chubhe  (a).  The  point  was  more 
fully  considered  in  H'ebb  v.  Jigge  (5) ;  there  it  was  decided  that  debt  would 
not  lie  at  common  law,  nor  by  Stat.  SAnn,  c.  14,  for  the  arrears  of  an  annuity 
or  yearly  rent,  devised,  payable  out  of  lands  to  J.,  during  the  life  of  ^., 
to  whom  the  lands  were  devised  for  life,  so  long  as  the  estate  of  freehold 
continued.  It  is  true  there  is  a  distinction  between  that  case  and  the  present, 
because  there  the  annuity  was  created  by  devise ;  here  it  arises  by  grant,  and 
there  is  a  covenant  to  secure  its  payment ;  but  the  same  principle  will  apply 
to  both  cases.  Covenant  is  a  collateral  security ;  but  the  annuity  issues  out 
of  the  land.  The  defendant  may  possibly  be  liable  in  covenant,  but  not  in 
the  present  form  of  action,  the  covenant  being  merely  collateral. 

Crompton,  contrd. — ^It  may  be  conceded  that  this  is  a  collateral  covenant, 
but  it  is  also  a  covenant  to  pay  a  sum  in  gross,  in  which  case  either  debt  or 
covenant  may  be  maintained,  IngUdevo  v.  Cripps(c), — [Parke,  B. — It  is  laid 
down  that  debt  will  not  lie  upon  a  conditional  covenant ;  that  if  Cdo  notpav 
B.  10/.,  then  A.  will  pay  it,  Wentwarth'i  Office  of  Executor  s,y-Wehh  \. 
Jiggs  arose  upon  a  devise ;  and  the  Court  proceeded  upon  the  ground  of 
want  of  privity. — [Parke,  B. — The  Court  decided  that  case  upon  the  ground 
that,  during  the  continuance  of  the  freehold  an  action  would  not  lie ;  but  the 
only  remedy  was  a  real  remedy.] — It  is  not  contended  that  debt  will  lie  where 
there  is  a  mere  taking  of  profits ;  but  here  there  is  a  collateral  covenant  in 
gross,  which  would  not  go  with  the  land,  or  pass  with  the  debt.  In  KeUy  v. 
Chubbe,  it  must  be  assumed  that  there  was  no  covenant.  This  case  resembles 
Milnee  v.  Branch  (rf) ;  there  J.  B.  being  seised  in  fee,  conveyed  to  defend- 
ant and  T.  /.,  their  heirs  and  assigns,  to  the  use  that  /.  B.,  his  heirs  and 
assigns,  might  have  and  take  to  his  use  a  rent  certain,  to  be  issuing  out  of  the 
premises,  and  subject  to  the  said  rent,  to  the  use  of  defendant,  his  heirs  and 
assigns ;  and  defendant  covenanted  with  J.  B,,  his  heirs  and  assigns,  to  pay  to 
him,  his  heirs  and  assigns,  the  said  rent,  and  to  build  within  one  year,  one  or 
more  messuages  on  the  premises,  for  better  securing  the  said  rent;  and  J.B. 
within  one  year  demised  the  said  rent  to  plaintiffs  for  1000  years ;  and  it  was 
held  that  covenant  would  not  lie  for  the  plaintiffs  for  non-payment  of  the  rent, 
or  for  not  building  the  messuages,  for  the  covenant  was  personal  to  /.  ff. 

(a)  3  B.  &  B.  ISO.  (c)  2  Ld.  Raym.  814. 

(b)  4  M.  &  Sel.  113.  (d)  5  M.  &  Sel.  411. 
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Cookav.  Herle  (e),  shews  that  this  covenant  could  not  be  transferred. — 
l^PiMrke,  B. — How  do  you  distinguish  this  from  the  case  of  a  lease,  with  a 
covenant  by  the  lessee,  his  executors,  administrator^^,  and  ussigns,  to  pny  the 
rent:  the  lessee  assigns,  and  the  assignee  enters,  and  is  acce|.ted  tis  tenant  by 
the  lessor.  In  case  of  non-paynieni  of  the  rent,  tlie  lei^sor  may  niHintain  di-ht 
a^inst  the  assignee,  but  can  only  bring  covenant  against  the  lessee,  liecause 
the  privity  of  the  estate  is  determined,  Mills  v.  Avriol{/),] — Those  are  ques- 
tions as  to  how  far  debt  will  lie  upon  a  contract  arising  from  the  privity  of  es- 
tates ;  here  the  covenant,  in  its  inception,  is  the  same  as  if  it  were  between 
A.  B,  and  C,  D.  to  pay  a  certain  sum.  The  case  is  also  distinguishable  from 
the  cases  of  guarantee  and  indemnity,  because  they  sound  in  damages. 

Wightman,  in  reply. — There  is  no  doubt  this  is  a  covenant  in  gross,  but 
it  is  also  a  covenant  collateral,  and  in  that  case  there  is  no  such  duty 
between  the  defendant  and  plaintiff  as  will  enable  the  latter  to  maintain  debt. 
Coke  V.  Herle  is  an  express  authority  that  this  is  a  collateral  covenant.  The 
primary  duty  is  not  that  t^e  defendant  shall  pay  it :  in  the  first  instance  it  is 
to  be  taken  out  of  the  land;  if  it  be  not  paid  from  the  land,  then  the  defend- 
ant is  looked  to.  This  then  sounds  in  damages,  and  covena;it  is  the  only 
remedy. 

Lord  Abinger,  C.  B. — The  question  is  not  whether  the  defendant  is  liable, 
but  whether  he  is  liable  in  this  form  of  action.  It  is  an  action  on  a  collateral 
covenant,  by  which  the  defendant  and  another  undertake  to  pay  an  annuity, 
secured  on  land.  The  case,  then,  resembles  that  of  a  lessee  who  has  assigned 
his  lease :  and  in  Mills  v.  Auriol  the  effect  of  such  assignment  was  considered. 
There  Wilson,  J.,  says,  **  An  action  of  covenant  remains  after  the  estate  is 
gone ;  but,  generally  speaking,  when  the  land  is  gone,  the  action  of  debt  is 
also  gone,  debt  being  maintainable  because  the  land  is  debtor.  Covenant  is 
founded  on  a  privity,  collateral  to  the  land."  Here  tlie  relation  of  the  defend- 
ant Co  the  plaintiff  is  the  same  as  that  of  the  original  lessee  to  the  lessor,  after 
the  assignment  of  the  estate. 

Parke,  B. — I  am  of  the  same  opinion.  No  doubt  this  is  a  collateral  cove- 
nant in  gross,  as  it  does  not  run  with  the  land;  for  that  Milnes  v.  Branch  is 
an  authority.  It  is  also  collateral,  in  the  sense  insisted  upon  by  Mr.  Wighi^ 
man  :  as  it  is  not  a  covenant  to  perform  any  direct  duty  accruing  from  the 
defendant  to  the  plaintiff,  but  to  pay  an  annuity  secured  on  land.  The  cases 
shew,  that  under  such  circumstances  debt  cannot  be  maintained.  This  case 
ranges  itself  within  the  principle  of  Mills  v.  Aunol,  which  has  been  referred 
to,  and  covenant  is  the  only  remedy. 

BoLLAND  and  Alderson,  Bs.,  concurred. 

Judgment  for  the  defendant. 

(e)  2  Mod.  138.  (/)  1  H.  Black.  433;  4  T.  B  P4. 
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Exthequer.  JoRDAN  V.  NoRTON. 

Upon  A  treaty      ASSU^fPSlT  foT  the  price  of  a  mare  sold  and  delivered,  with  a  count  on 

for  thepurcha&«    ^JL  *     *       j        m 

of  a  mare,  the  ^^  aocount  Stated.     Pieay  non'<u9ump9tt 

wro!eto°the  ^^  ^^  '™''  ^^*''*®  Gumey,  B.,  at  the  Oxford  Spring  Assises,  1888;  it 

plaintiff;  "  I  appeared  that  the  plaintiff  and  defendant  lived  about  thirty  miles  from  one 

mare  ai^twentT  <^nother,  and  in  October^  1837,  at  the  request  of  the  defendant,  the  mare  in 

guineas,  of  question  was  sent  to  a  public  house,  called  "  The  World^t  End,*^  situated 

«i."  And  he  '  about  half  Way  between  their  houses,  for  trial  by  the  defendant,  whose  son, 

•^my  Ton  wUl  '"  ^*'  presence,  rode  the  mare,  and  defendant  then  offered  twenty  guineas 

be  at  the  for  her,  which  the  plaintiff^s  servant  refused,  having  directions  from  the  plain- 

AfMiiay,  when°  tiff  not  to  take  less  than  22/. ;  and  he  took  away  the  mare.    Subsequently, 

hewill  take  the  however,  the  plaintiff  agreed  to  let  defendant  havje  her  for  twenty  guineas, 

you;  if  you  and  wrote  to  him  to  that  effect.    Defendant  wrot/in  answer. 

want  togoelae- 

any  body  with  "  Sir,  Uxbfidgt,  October  17th,  18S7. 

th'em^^ne"^         I  will  take  the  mare  at  the  twenty  guineas,  ^ courts  KTorran/ec/;  butu 

■hall  be  paid;  you  Say  you  will  have  another  horse,  that  I  shall  buy,  the  same  expense  will 

receiptf  iMiiLi,*  bring  the  two  up ;  therefore,  as  the  mare  lays  out,  turn  her  out,  my  mare, 

^  9<^  ^*  and  1  will  meet  you  at  Wett  Wyeombe,  Saturday  or  Monday^  which  day  you 

plaintiff  in  an-  like,  and  pay  you  at  once." 

■wer  wrote, 

ed  aound 'ami"       '^^^   '"*™  ^*'   *®"^  accordingly,  but  defendant  was  not  there.      Two 

quiet  in  cioud/^  appointments  were  subsequently  made,  one.  at  the  World's  End,  and  another 

never  put  her  ^t  fVycombe,  but  not  kept  by  defendant,  who,  in  reply  to  a  letter  from  the 

^t!t^^  plaintiff,  wrote, 

ThS^maw  irae  "  Sir,  Uxbridge,  October  26th,  1837. 

^^u*  ^^Emd.         ^  course  I  mean  to  have  the  mare ;  and  if  you  had  read  my  note  properly 

but  the  plain-  it  would  have  saved  you  a  great  deal  of  trouble.     I  now  say,  my  son  will 

nrfin'SfT^he  ^  **  ^^^  Worlds  End  on  Monday,  the  30th  instant,  when  he  will  take  the 

defendant'a  mare,  and  pay  you.    If  you  want  to  go  elsewhere,  send  any  body  with  a 

mare  fn  the  care  T6<^ip^  and  the  money  shall  be  paid;  only  say  in  the  receipt,  sound  andqvist 

of  the  landlord,  in  harness^ 
Afterwards  the 

came,  and  took  In  answer,  the  plaintiff,  on  the  27th  of  October,  wrote  to  say,  he  wouki 

where*ihe^TO*  •^"^  ^^  ^^^^  ^^  receipt  at  the  time  appointed,  stating,  **  she  i»  warranted 

kept  a  few  days,  sound,  and  quiet  in  double  harness  ;  I  never  put  her  in  single  harness,  as  I 

tuni^  M  un-  i^v^f  wanted  it.'*    On  the  30th,  the  mare  was  sent  to  the  World's  End,  but 

•^und:---/&;d,  tlie  plaintiff's  servant  who  took  her  there,  not  finding  the  defendant's  son, 

WM  'no  eri-  returned  home,  and  led  the  mare  in  the  care  of  the  landlord  ;  with  directkntt 

pre"trcont!^"  °®^  ^  ^^®  ^  "P  ^  ^^^  defendant  without  payment     After  his  departure, 

in  wriHng.  the  defendant's  son  came,  and  took  away  the  mare  without  paying  for  her, 

SwTSM^no*  ^'^^  her  home,  a  distance  of  eighteen  miles,  to  the  defendant's  stables,  when 

acceptance  she  remained  two  days.     The  son,  when  called  for  the  defendant,  said  her 

olTSL  limifed  '  l^a  were  swollen ;  that  his  father,  on  sending  him  to  the  Worlds  End,  had 

^^f  ^'d  *  told  him  not  to  bring  away  the  mare  without  the  warranty,  and  was  angry 
wall  not  bound  by  the  Mt  of  his  ion,  ia  bringing  the  mare  home,  under  the  circumttances. 
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with  him  on  his  return  for  having  done  so.  The  mare  was  sent  hack  for  un-  Bxdteq^tr. 
soundness,  but  the  platntiflf  refused  to  receive  her»  and  she  was  put  out  of 
the  yard ;  and  it  did  not  appear  what  had  become  of  her.  The  witness  who 
took  her  back,  as  well  as  the  son,  said  the  mare  was  not  sound,  l^his  evi- 
dence was  objected  to,  but  afterwards  admitted  in  mitigation  of  the  damages. 
The  learned  judge  told  the  jury,  that  the  plaintilT  was  bound  to  prove  a  deli- 
very of  the  mare ;  but  that  there  could  be  no  delivery  without  an  acceptance 
upon  the  part  of  the  defendant.  That  the  defendant  required  two  things,  a 
receipt,  and  a  warranty  inserted  in  it.  T.hat  the  plaintiff  had  given  neither ; 
and  therefore  the  question  was.  had  the  defendant  waived  them  by  accepting 
the  mare,  which  would  depend  on  whether  or  not  he  had  returned  her  within 
a  reasonable  time.  If  they  thought  he  had  returned  her  within  a  reasonable 
time,  to  find  a  verdict  for  the  defendant ;  if  not,  for  the  plaintiff.  They  would 
also  saji  whether  the  defendants  son  had  authority  to  take  away  the  mare 
without  a  warranty.  The  jury  found,  that  the  defendant  had  not  accepted 
the  mare,  and  that  the  defendant's  son,  had  not  authority  to  take  away  the 
mare.  The  learned  judge  directed  a  verdict  for  the  defendant,  giving  leave 
to  the  plaintiff  to  move  to  enter  a  verdict,  if  the  Court  should  think  both  the 
direction  and  admission  of  evidence  of  unsoundness  wrong. 

Tbi/ourd,  Seijt.,  havmg  obtained  a  rule  accordingly^ 

Ludiow,  Serjt,  shewed  cause. — As  the  defendant's  son  acted  without  au- 
thority, the  defendant  is  not  bound  by  this  act.  The  plaintiff  ought  to  have 
sent  a  receipt  an(>  warranty,  as  it  was  upon  those  terms  alone  that  the 
defendant  consented  to  purchase  the  mare. — [Parke,  B. — The  letter  of  the  26th 
requires  a  warranty,  of  "  sound,  and  quiet  in  harness ;"  but  the  plaintiff,  in 
his  answer,  only  gives  a  warranty  of  soundness,  and  quiet  in  double  harness.] 
•^Under  these  circumstances,  the  defendant  was  not  bound  to  accept  tha 
mare ;  and  having  sent  her  back  within  a  reasonable  time,  he  must  be  consi- 
dered as  having  repudiated  the  contract. 

Taifourdf  Serit.,  and  Keaiihg,  in  support  of  the  rule. — There  was  a  com- 
plete delivery  of  the  mare  at  the  WoMe  End,  and  an  acceptance  of  her  by 
the  son,  who  was  the  agent  of  the  vendor  for  all  purposes.  The  giving  « 
receipt  was  not  a  condition  precedent  on  the  part  of  the  plaintiff,  but  waa 
only  to  be  given  on  payment  of  the  money.  It  was  a  misdirection  on  the  part 
(^  the  learned  judge,  to  ask  if  the  defendant  had  accepted,  as  there  was  a 
complete  binding  contract  Before  the  letter  of  the  17th  October,  the  son  had 
ndden  the  mare,  and  the  defendant  offered  twenty  guineas  for  her,  which  was 
reiustd.  Then  comes  the  letter  of  the  defendant,  upon  the  terms  of  which 
there  was  a  complete  contract,  subject  to  a  warranty.  The  warranty,  then 
required,  imported  soundness  only ;  but  the  defendant  afterwards  introduces 
a  new  term  as  to  the  warranty,  to  which  the  plaintiff  never  assented.  But 
even  assuming  that  the  contract  remained  open,  the  acts  of  the  defendant 
were  sufficient  to  fix  him  with  an  implicit  promise ;  and  it  was  a  misdirection 
to  ask  the  jury  if  the  mare  had  been  kept  beyon  J  a  reasonable  time.  The  «>n 
rode  the  mare  twenty  miles,  the  defendant  kept  her  two  or  three  daysy 
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and  then  she  was  returned,  with  her  legs  swollen.  Street  v.  Blay  (a), 
establishes  this  proposition,  that  if  a  party  purchase  a  specific  chattel,  and 
having  had  an  opportunity  of  exercising  his  judgment  upon  it,  receives  it 
into  his  possession,  he  cannot  afterwards  rescind  the  contract,  on  the  grouud 
that  the  warranty  has  not  been  complied  with. 

Parke,  B. — I  am  of  opinion  that  this  rule  must  ba  discharged.  The  fiist 
question  is,  whether  there  was  any  evidence  of  a  complete  contract  in  writing; 
because  if  there  was,  the  only  necessary  step  to  enable  the  plaintiff  to  recover 
would  be,  to  prove  a  delivery  of  the  mare  at  the  place  assignee?.  Now  the 
mare  had  been  seen  and  ridden,  and  twenty  guineas  oflered  for  her,  prior  to 
the  17th  October  ;  but  the  plaintiff  would  not  agree  to  the  terms.  The  letter 
of  the  1 7th  October  is  written,  containing  a  proposal  to  purchase  the  mare, 
and  give  twenty  guineas  for  her,  provided  she  is  warranted.  As  to  the  terms 
of  the  warranty,  they  are  not  mentioned,  but  remained  to  be  agreed  upun, 
and  if  not  agreed  upon,  there  was  no  complete  contract.  Then  comes  the 
letter  of  the  26th  October,  by  which  he  agrees  to  be  bound  by  the  contract, 
provided  the  plaintiff  will  give  a  warranty  of  a  particular  description,  namely, 
that  the  mare  is  quiet  in  harness,  which  means,  harness  of  all  kinds.  The 
plaintiff  answers  that  letter,  by  giving  a  warranty  as  to  double  harness  only, 
there  is  no  warranty  as  to  single  harness.  Then  as  to  the  conduct  of  the 
parties;  does  the  acceptance  by  the  defendant's  son,  at  the  Worlds  End, 
amount  to  an  acceptance,  upon  the  limited  terms  of  warranted  sound  in 
double  harness.  It  is  contended  that  the  defendant  is  bound  by  all  his  i^on 
does  ;  but  that  is  not  so,  the  ^on  had  only  a  limited  authority.  There  is  no 
hardship  on  the  plaintiff,  because  he  was  distinctly  informed  that  the  son  was 
to  pay  for  the  mare,  provided  she  was  warranted  sound,  and  quiet  in  harne^^s. 
Therefore  the  son  could  not  bind  the  defendant  by  a  new  implied  contract. 
The  remaining  question  is,  whether  the  defendant  has  accepted  the  mare  upon 
the  new  terms  ;  that  has  been  left  to  the  jury,  and  they  have  found  that  there 
never  was  a  complete  binding  contract. 

BoLLAND.  B. — I  am  of  the  same  opinion.  It  is  said  that  after  the  son  took 
the  mare  home,  she  was  kept  so  long  as  to  amount  to  an  acquiescence  upon 
the  part  of  the  defendant.  That  argument  maybe  better  applied  to  a  specific 
chattel,  and  where  the  party  has  had  an  opportunity  of  exercising  his  judg- 
ment upon  it.  Here,  the  plaintiff  never  gave  a  warranty  as  to  all  harness, 
which  was  the  one  requiretl,  but  only  as  to  double  harness. 

Alderson,  B. — If  the  son  was  authorized  to  receive  the  mare  upon  the 
limited  terms,  as  if  the  father  had  accepted  the  delivery,  the  contract  would 
have  been  complete ;  but  the  son  had  no  authority  to  contract,  and  the 
defendant  repudiates  the  acceptance  on  the  part  of  his  son. 


CSVRUSY,  B.,  concurred. 


Rule  dischaiged. 


(fl)2KU  Adol.  460. 
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Rhodes-  v.  Smethijrst,  Administrator,  &c.  ^^[^Jl^^f- 

yiSSUMPSIT,     The  first  count  of  the  declaration  slated,  that  one  Jatnei  The  plaintiff 

IJolson,  in  his  life  time,  and  before  the  commencement  of  this  suit,  to  ^f  Jc"io*  ""*® 

wit,  on  the  13th  day  o^  May,  1818,  made  his  promissory  note  in  writing,  and  against  B.  in 

thereby  promised  to  pay  to  the  plaintiff  or  his  order,  on  demand,  2.500/.,  larer died  in  * 

togrether  with  lawful  interest  for  the  same,  from  the  date  thereof  until  paid,  l^*  no  action 

.  11  having  been 

for  value  received  of  him.     And  the  said  James  Ilobson  then  delivered  the  commenced 


ion 


said  nole  to  the  plaintiff,  and  then,  in  consideration  of  the  premises,  promised  s|me*Hiig™t 

the  plaintitr  to  pay  the  same  according  to  the  tenor  and  effect  thereof;  yet  took  place  res- 

the  said  James  Ilobson,  in  his  life  time,  and  the  defendant,  administrator  as  will,  and  in 

aforesaid,    since  his  death  have  disregardvd  the   said  promise  of  the  said  •'w"?.  l*<35,  ad- 

r  >#f  1.  1.1  n     y  -11  1  e    ministration  of 

James  liooson,  and  have  not,  nor  hath  either  of  them,  paid  tlie  said  sum  oi  the  ifTcctsof 

money  in  the  said  promissory  note  specified,  or  the  interest  for  the  same,  but,  ^aa  granted  to 

on  the  contrary  thereof,  there  were  at  the  time  of  the  commencement  of  this  the  defendant, 

suit,  and  still  are,  due  and  owing  to  the  said  plaintiff,  the  said  principal  sum  i„^  ihSs/'the" 

of  2,500/.,  in  the  said  promiiisory  note  specified,  and  a  large  sum  of  money,  P'*J"^*?u?*°' 

to  wit,  the  sum  of  712/.  8y.  as  and  for  lawful  interest  for  the  same,  contrary  action:— HfW, 

to  the  tenor  and  effect  of  the  said  note.     The  declaration  contained  other  JJ',*.  tarred^bV 

counts  which  are  not  material.     The  third  plea  was,  **  And  fur  a  further  the  Statute  of 

plea  to  the  first  four  counts  of  the  said  declaration,  the  defendant  administra-  and'iha't^'the 

tor  as  aforesaid,  says,  that  the  said  several  supposed  causes  of  action  in  the  plaintiff  was  not 
•  J  -        -  »       .7   »  tr  eiititlorl  to  de- 

eaid  first  four  counts  mentioned,  did  not,  nor  did  any  or  either  of  them,  or   duct  from  the 

any  part  thereof,  accrue  to  the  plaintiff  at  any  time  within  six  years  next   J^J^jJ^aViLn 
before  the  commencement  of  this  suit,  in  the  manner  and  form,  as  the  plaintiff  the  death  of  5. 
has  above  thereof  in  those  said  counts  complained;  and  this  the  defendant  is   *? admlmsir*. 
ready  to  verify,"  &c  t»«'°  ^o  t*»e  d«- 

Replicaiion,  And  as  to  the  said  third  plea  of  the  defendant,  so  far  as 
the  same  relates  to  the  said  fir^t  count  of  the  said  declaration,  the  plaintiff 
saith,  that  th^  said  causes  o^'  action  in  that  count  mentioned  accrued  to  the 
plaintiff  within  six  years  next  before  the  time  of  the  death  of  the  said  James 
IJobson,  to  wit,  on  the  first  day  of  May,  1829  ;  and  that  afterwards,  to  wit, 
on  the  13th  day  of  May  1830,  the  s^id  James  Ilobson  died,  having  heretofore 
to  wit,  on  the  «th  diay  of  February,  1817,  signed  a  certain  testamentary  paper 
purporting  to  be  the  last  will  and  testament  of  him  the  said  James  Ilobson, 
and  thereby  then  named  and  appointed  the  plaintiff  and  lieUy  Ilobson, 
which  said  lieii^  Hobson  died  in  the  lifetime  of  t lie  said  James  H^bson,  exe- 
cutor and  executrix  thereof,  and  having  afterwards  in  his  litutune,  to  wit,  on 
the  1 1th  day  of  December,  1829,  signed  a  certain  other  testamentary  paper, 
also  purpor .  g  to  be  the  last  will  and  testament  ot  him  the  said  Jatnes  Ilobson, 
wherein  no  person  was  named  as  executor  thereof.  And  the  plaintiff  further 
sailh,  that  shortly  ader  the  death  of  the  said  James  Ilobson,  and  before  the 
grant  of  administration  of  the  goods  and  chattels,  rights,  and  herecJitaments  of 
the  said  James  Hobson  deceased,  at  the  time  of  his  death,  to  the  defendant 
or  any  other  person,  to  wit,  on  the  1st  day  of  October,  1830,  the  plaintiff 
applied  to  the  propei  ecclesiastical  Courts  (that  is  to  say)  the  Consistory  Court 
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of  Chetier,  that  probate  of  the  said  testamentary  paper  hereinbefore  6rstly 
mentioned  as  the  last  will  and  testament  uf  the  said  Jame»  Hobson,  de- 
ceased, might  be  granted  to  him  the  plaintiff,  as  the  executor  thereof 
therein  named ;  whereupon,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
defendant  then  claiming  to  be  next  of  kin  to  the  said  Jamei  Hobion,  deceased, 
produced  to  the  said  last-mentioned  Court  the  said  testamentary  paper  here- 
inbefore secondly  mentioned,  and  then  required  of  the  said  last-mentioned 
Court,  that  administration  of  all  and  singular  the  goods,  chattels,  and  credits 
of  the  said  James  Hobtan,  deceased,  at  the  time  of  his  death,  with  the  said 
last-mentioned  testamentary  paper,  annexed  as  the  last  will  and  testament  of 
the  said  Jamei  Hobson,  deceased,  should  be  then  granted  to  her  the  defend- 
ant, as  such  next  of  kin  of  the  said  Jamet  Hobeon,  deceased,  as  aforesaid ; 
and  thereupon  it  being  the  opinion  of  the  said  last-mentioned  Court,  that  the 
plaintiff  was  entitled  to  probate  of  the  said  testamentary  paper  hereinbefore 
firstly  mentioned,  as  the  last  will  and  testament  of  the  said  Jarttee  Hchetm^ 
deceased,  it  was  afterwards,  to  wit,  on  the  22d  day  of  November ^  1832,  by 
the  reverend  and  worshipful  Henry  Raikee,  clerk,  master  of  arts,  vicar- 
general  and  official  principal  of  the  right  rey.  Father  in  God,  John  Bird, 
by  divine  providence  lord  bishop  of  Ckeeter,  decreed  that  probate  of  the 
said  testamentary  paper,  hereinbefore  firstly  mentwned,  as  the  last  will  and 
testament  of  the  said  James  Hobson^  deceased,  should  be  granted  to  the 
plaintiff,  whereupon  the  defendant  then  appealed  against  the  said  decree  (o 
the  Chancery  Court  of  York,  and  such  proceedings  were  therefore  had,  Uiat 
afterwards,  to  wit,  on  the  26th  of  July,  A.  Z>.  1883,  the  said  decree  of  the 
said  Consistory  Court  of  Chester  was,  by  the  right  worshipful  GranviUe 
Hareourt  Vernon,  M.  A.,  official  principal  of  the  said  Chancery  Court  of  York, 
reversed,  annulled,  and  rescinded,  and  the  defendant  was  then,  by  the  said 
Granville  Hareourt  Vernon,  as  such  official  principal  of  the  said  last-mentioned 
Court,  declared  to  be  entitled,  as  the  next  of  kin  of  the  said  James  Hcbsom, 
deceased,  to  the  administration  of  all  and  singular  the  goods  and  chattels, 
rights,  and  credits  of  the  said  James  Hobson,  deceased,  at  the  time  of  his 
death,  with  the  said  testamentary  paper  hereinbefore  secondly  mentioned,  as 
the  last  will  and  testament  of  the  said  James  Hobson,  deceased ;  whereupon 
the  plaintiff  then,  to  wit,  on  the  day  and  year  last  aforesaid,  appealed  against 
the  said  last-mentioned  decree,  to  the  most  noble  and  right  honourable  the 
Judicial  Committee  of  the  Privy  Council  of  his  late  Majesty  king  Wittiam 
the  Fourth,  and  such  proceedings  were  thereupon  had,  that  afterwards,  to 
wit,  on  the  2d  of  February,  1835,  by  a  certain  report  then  made  to  his  said 
late  Majesty  in  and  by  the  said  judicial  committee,  it  was  then  reported  and 
recommended  that  the  said  decree  of  the  said  Chancery  Court  of  York  should 
be  affirmed  ;  and  that  administratbn  of  all  and  singular  the  goods,  chattels, 
rights,  and  credits,  which  were  of  the  said  Jamss  Hobson,  deceased,  at  the 
time  of  his  death,  with  the  said  testamenUry  paper  hereinbefore  secondly 
mentioned  as  the  last  will  and  testament  of  the  said  James  Hobson,  should 
be  granted  to  the  defendant ;  which  said  report  was  afterwards,  to  wit,  on  the 
18th  of  the  said  month  of  February,  by  his  late  Majesty  in  Council,  dniy 
affirmed;  in  pursuance  whereof,  afterwards  and  not  at  any  eariier  period,  (o 
wit,  on  the  18th  of  June,  1836,  administration  of  all  and  singular  the  goods, 
chattels,  rights,  and  credits,  which  were  of  the  said  James  Hobson,  deceased, 
at  the  time  of  hi?  death,  with  the  said  last  will  and  testament  of  the  said 
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JamM%  IIobMon,  deceased,  annexed,  was  duly  gcanted  to  die  defendant ;  and 
the  plaintiff  in  fact,  further  saith,  that  until  the  said  grant  of  administration 
BO  made  to  the  defendant  as  aforesaid,  there  was  not  at  any  time,  from  the 
time  of  the  death  of  the  said  JiUMM  Hobion,  any  legal  personal  representative 
of  the  said  Jamet  Hobiont  deceased,  or  any  other  person  whomsoever,  liable 
to  the  plaintiff,  and  against  whom  the  plaintiff  could  commence  any  action  or 
suit  in  respect  of  the  said  causes  of  action,  in  the  said  first  count  mentioned; 
and  that  within  a  reasonable  time,  (that  is  to  say),  within  the  space  of  three 
months  aAer  the  said  grant  of  administration  to  the  said  defendant  as  aforesaid, 
to  wit,  on  the  12th  of  September,  1835,  the  plaintiff  issued  his  writ  of  sum- 
mons out  of  the  said  Court  here,  and  thereby  commenced  his  said  action 
against  the  defendant  as  such  administratrix  as  aforesaid,  in  respect  of  the 
said  sums  of  money  and  causes  of  action  in  the  said  first  count  of  the  said 
declaration  mentioned ;  and  the  plaintiff,  in  fact,  says,  that  the  said  period 
which  respectively  elapsed  between  the  accruing  of  the  said  causes  of  action 
in  the  said  first  count  mentioned,  as  hereinbefore  mentioned,  and  the  time  of 
the  death  of  the  said  Jinnee  Hobeant  and  between  the  said  grant  of  adminis* 
traiioiB  to  the  defendant  as  aforesaid  and  the  time  of  the  commencement  of 
thia  suit,  do  not  together  amount  to  the  period  of  six  years,  but  only  to  a 
much  lesa  time,  to  wU,  to  the  period  of  one  year  and  four  months^  and  this 
the  plaint  iff  is  ready  td  verify. 

Rejoinder.  And  the  defendant,  as  to  the  said  replication  of  the  said  plain- 
tiff to  the  said  third  plea  of  the  said  defendant,  so  far  as  relates  to  the  first 
count  of  the  said  declaration,  says,  that  the  said  causes  of  action,  in  that 
count  mentioned,  did  not  accrue  to  the  plaintiff  within  six  years  next  before 
the  time  of  the  death  of  the  said  Jamee  Hobem,  in  manner  and  form  as  the 
plaintiff  has  above,  in  his  said  replication  .in  that  plea,  so  far  as  relates  to 
the  said  first  count,  alleged. 

At  the  trial  a  verdict  was  found  for  the  plaintiff  upon  all  the  counts  of  the 
declaration.  A  rule  having  been  obtained  to  arrest  the  judgment  upon  the 
first  count, 


Esthtqumr, 


Sir  W.  W.  FoUeii  shewed  cause. — It  is  clear  upon  this  record  that 
though  six  years  have  passed  since  the  cause  of  action  accrued,  yet  that  six 
years  have  not  elapsed  during  which  the  plaintiff  might  have  sued,  but  only  one 
year  and  four  months.  The  21  Joe.  I,  c  16,  s.  3,  provides  "that  all  actions 
upon  the  case  (other  than  slander)  shall  be  commenced  and  sued  within  six 
years  next  after  the  cause  of  such  actions,  and  not  afler.  The  question  then  is, 
whether  there  are  to  be  six  years,  during  all  which  the  party  could  commence 
his  action,  or  whether  a  lapse  of  six  years  is  to  be  a  bar,  whether  the  party 
had  the  power  of  suing  or  not.  It  is  admitted  that  where  a  cause  of 
action  has  accrued  to  a  testator,  his  executor  will  stand  in  the  same  situation 
and  be  affected  by  the  Statute,  Hickman  v.  Waiker{a).  As  in  the  case  of  a 
formedon  in  descender,  the  20  years  will  begin  to  run  when  the  title  descends 
to  the  first  heir  in  tail,  Tohtm  v.  Kaye  {b).  This  Act  of  Parliament  has,  in 
many  instances,  received  a  liberal  construction.  Under  the  third  and  seventh 
sections  two  Questions  have  arisen,  and  both  have  been  decided  against  the  let- 
ter, and  according  to  the  spirit  of  the  Act     Thus,  in  section  3,  actions  on  the 


(a)  Willis,  27. 


(6}  3^.  &  B.  217;  6  Moore,  542. 
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JSxthegwr.  case  are  specially  mentioned  ;  but  in  section  7,  actions  on  the  case,  except 
for  words,  an*,  specially  excluded.  So  upon  section  7,  supposing  the  party 
to  be  an  infant  at  the  time  the  six  years  expired,  it  was  objected  that  he 
could  not  then  bring  his  action,  but  must  wait  until  after  he  was  of  full  age 
Both  these  cases  were  decided  in  favour  of  the  intention  of  the  legislature, 
and  against  the  letter  of  the  Act,  Chandler  t.  Vtletl  (c),  Crosier  v.  Tomitn- 
eon  (cf).  The  action  of  trover  has  also  been  decided  to  be  within  the  third 
section,  though  omitted  in  the  enumeration  of  the  actions  in  the  subsequent 
part  of  it,  Swayn  t.  Stephens  {e).  Again,  in  Matthetce  v.  Philiipe{f),  the 
words  of  the  Act  were  departed  from.  That  case  decided,  that  if  an  action 
be  commenced  in  an  inferior  Court,  and  then  removed  by  habeas  corpus  into 
the  Kings  Bench,  where  the  plaintiff  declares  de  novo,  and  the  defendant 
pleads  the  Statute,  the  plaintiff  may  reply  the  suit  below,  and  shew  that  to 
have  commenced  within  six  years  of  the  cause  of  action.  If  there  has  been 
no  laches  or  default,  the  Statute  will  not  apply.  Wikocks  v.  Huggins  (g\ 
shews,  that  if  an  executor  takes  out  proper  process  within  a  year  after  the 
death  of  the  testator,  if  the  six  years  be  not  lapsed  before  the  death  of  the 
testator,  though  they  be  lapsed  within  the  year,  yet  it  will  be  sufficient  to  take 
the  case  out  of  the  Statute.  Similar  cases  will  he  found  in  Com,  Dig,, 
tit.  "  TempsP     Middleton  v.  Forbes,  in  a  note  to  Karver  v.  James  (A). 

But,  secondly,  the  Statute  will  not  run  where  the  plaintiff  is  unable  to  pro- 
ceed for  want  of  a  person  whom  he  can  sue.  Formerly  the  exception  in  the 
7th  section  as  to  persons  beyond  the  seas,  was  held  to  extend  to  plaintiffs  only 
and  not  to  defendants,  Hall  v.  Wy bourn  (i) ;  but  now,  by  4  Jnn,  c.  16,  s.  ]9» 
if  any  person,  against  whom  there  is  any  cause  of  action,  for  seaman's  wages, 
or  of  action  upon  the  case,  shall  be,  at  the  time  of  such  cause  of  action 
accrued,  beyond  the  seas,  the  person  entitled  to  the  action  may  bting  the 
same  against  such  person  after  his  return  from  beyond  the  seas,  within  the 
time  limited  by  the  21  Jac.  1,  c.  16.  The  Statute  will  not  run  if  there  be  no 
executor,  until  administration  be  taken  out,  Jvliffe  v.  Pitt(j),  The  rule, 
that  when  the  Statute  has  once  began  to  run,  it  does  not  stop,  only  applies 
to  cases  where  the  plaintiff  might  have  proceeded  with  his  actions,  but  is  in- 
applicable where  the  law  prevents  him.  It  appears  from  the  case  of  Curry  v. 
Stephenson  (k)  that  where  money  is  received  after  the  death  of  the  intestate, 
and  no  administration  is  taken  out  until  more  than  six  years  afterwards,  the 
time  of  limitation  must  be  computed  from  the  day  on  which  the  letters  of  ad- 
ministration were  granted.  It  is  true,  that  in  that  case  the  cause  of  action 
accrued  afler  the  death  of  the  intestate,  but  still  the  same  principle  applies 
here.  So  where  an  action  was  brought  by  an  administrator  upon  a  bill  of 
exchange,  payable  to  the  intestate,  but  accepted  after  his  death,  it  was  ex- 
pressly decided  that  the  Statute  of  Limitations  began  to  run  from  the  time  of 
granting  the  letters  of  administration,  and  not  from  the  time  the  bills  became 
due,  there  being  no  cause  of  action  until  there  is  a  party  capable  of  suing, 
Murray  v.  East  India  Company  (I),  Those  were  cases  in  which  the  plain- 
tiff, at  a  subsequent  period,  was  first  clothed  with  the  right  of  suing ;  but 

(c)  2  Saund.  120.  (A)  Wiiles,  255. 

(d)  2  Mod.  71 ;  Fitz.  81.  (0  Carth.  136. 

(e)  Cro.  Car.  245.  (/)  2  Vem.  694. 
(/)  2  Salk.  424.  (k)  Carth.  335. 
(g)  2  Stra.  907;  Flit.  289.  .  (0  5  B.  &  Aid.  204. 
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this  is  a  caf^e  of  a  defendant  not  having  taken  out  letters  of  administration,  Ss^eq^, 
and  there  being  therefore  no  person  whom  the  plaintiff  could  sue.  Webster 
V.  Webnter  (m),  Perry  v.  Jenkins  (n),  Douglas  v.  Forrest  (o),  are  to  the 
same  effect  The  latter  case  can  only  be  supported  upon  the  ground  on 
which,  it  is  submitted,  that  this  case  must  be  determined,  namely,  that  the 
plaintiff  was  not  guilty  of  laches,  as  there  was  no  one  whom  he  could  sue. 
These  decisions  furnished  no  case  in  favour  of  the  Statute ;  under  these  cir- 
cumstances the  Statute  does  not  apply,  unless  there  is  a  continuing  right  to 
sue  during  the  six  years. 

Sir  F,  Pollock,  contrd. — The  Statute  of  Limitations  having  b^an  to  run 
at  the  time  of  Hobsons  death,  the  plaintiff  is  barred  by  the  efflux  of  time. 
It  is  said  that  it  would  be  a  great  naraship  to  apply  the  Statute  to  a  case  in 
which  a  party  has  a  cause  of  action  for  one  day  only,  and  then  dies  without 
having  commenced  it.  No  doubt  extreme  cases  might  be  put,  but  a  much 
greater  inconvenience  would  result  from  the  doctrine  contended  fur  by  the 
plaintiff,  namely  that  there  must  be,  during  every  part  of  the  six  years,  a 
plaintiff  who  can  sue,  and' a  person  who  can  be  sued,  and  if  any  interruption 
of  either  occurs,  so  much  of  the  time  is  to  be  taken  out  of  the  calculatioti. 
Upon  the  same  principle,  it  might  be  contended,  that  no  Sundays,  or  days 
when  ofl^ces  are  closed,  should  be  included  in  the  calculation.  Here  the  im- 
pediment has  arisen  by  the  act  of  the  plaintiff,  in  carrying  on  the  contest 
for  the  o(I]ce  of  executor.  Where  a  disability  is  once  removed,  the  Statute 
continues  to  run,  notwithstanding  any  subsequent  disability,  either  voluntary 
or  involuntary,  Doe,  d.  Duroure  v.  Jones  (p).  In  this  respect  there  has  been 
a  uniform  construction  of  ail  the  Statutes  of  Limitation.  The  21  Jac.  c.  16, 
contains  nothing  about  defendants.  In  Prideaux  v.  Webber  (^),  to  a  plea  off 
the  Statute  of  Limitations,  the  plaintiff  replied,  that  certain  rebels  had  usurped 
the  King's  government,  and  none  of  the  King's  Courts  were  open ;  but  the 
plea  was  held  a  good  bar,  because  there  is  not  any  exception  in  the  Act  of 
such  a  case,  and  infants  had  been  bound  thereby,  if  not  excepted.  It  might 
have  been  said  that  a  civil  rebellion  was  an  exception,  ex  necessitate,  but  the 
Court  held  it  was  not.  By  the  1  W.  &  M,  c.  4,  in  consequence  of  Hilary 
Term,  1688,  not  being  kept,  the  time  between  the  10th  December  B,nd  the 
.12th  March,  is  not  included  in  computing  the  Statutes  of  Limitations 
That  could  not  have  been  necessary,  if  the  doctrine  contended  for  by  the 
plaintiff  could  be  supported.  So  in  the  24  Geo.  2,  c.  23,  for  changing  the 
style,  a  clause  is  inserted  for  preserving  all  interests  that  would  be  affected. 
The  next  Statute  is  the  4  &  5  Ann,  c.  16,  which  extended  the  7th  section  of 
the  Statute  of  James,  to  defendants. — [Sir  W.  W,  Follett  referred  to  Snode 
V.  Ward{r),  upon  the  Statute  of  William  and  Mary.] — But  it  is  said,  that 
though  you  may  sue  a  defendant  who  is  abroad,  yet  in  case  of  his  dying 
abroad,  you  cannot  sue  his  executor,  without  the  assistance  of  the  Court. — 
[Alderson,  B. — If  an  action  can  be  brought  against  an  executor  six  years 
after  the  return  of  a  testator,  and  he  never  returns,  the  effect  would  lie  that 
the  executor  might  be  sued  at  any  time.] — Murray  v.  The  East  India  Com- 

tm)  lOVes.  93.  („)  4  T.  R.  310. 

(«)  1  Mvl.  &  (>.  118.  (q)  1  Lev.  31. 

(o)  4  Bing.  686 ;  1  M.  &  P.  663.  (r)  3  Lev.  283. 
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.foeAfljiMr.  pony,  and  Curry  r.  Stephenson,  shew  this,  that  the  Statute  of  liaiitations 
does  not  apply,  unless  there  is  somebody  capable  of  suing  and  of  being  sued. 
In  the  former  case  there  was  a  defendant  without  a  plaintiff,  and  if  the  party 
had  died  before  the  bill  became  due,  there  would  have  been  no  ground 
for  the  action.  Joliffe  v.  Pitt  is  no  authority  for  the  position  contended 
for  on  the  other  side.  The  Statute  of  Ann  passed  in  1705,  and  before  the 
plaintiff  was  barred.  Perry  v.  Jenkins  is  a  decision  of  a  Court  of  equity, 
and  those  Courts  are  not  bound  by  the  Statute.  There  the  Chancellor's 
judgment  only  amounts  to  this,  that  a  bill  of  revivor  is  not  a  new  application 
made  by  another  person,  and  that  so  far  as  the  Statute  was  concerned,  the 
action  was  commenced  in  due  time.  Webster  v.  Webster  cannot  be  considered 
as  an  authority  one  way  or  the  other :  there,  the  ground  of  decision  was, 
that  the  party  was  an  executor  de  son  tort,  Wileocks  v.  Huggins  is  a  case  in 
which  the  disability  applies  to  the  plaintiff;  and  the  Court  there  said,  that 
if  the  second  executor  had  been  retarded  by  suits  about  the  will  or  adminis- 
tration, it  would  have  altered  the  case ;  because  tlien  the  neglect  would  have 
beeK  accounted  for.  Where  the  disability  is,  in  respect  of  the  defendant, 
there  is  no  case  which  has  decided  that,  after  the  Statute  has  once  began  to 
run,  it  does  not  continue  in  consequence  of  such  disability.  In  Matthews  v. 
Phillips  there  was  no  laches  on  the  part  of  the  plaintiff;  in  Douglas  v. 
Forrest  the  Statute  had  never  began  to  run. 

Sir  W.  W.  FoUett  in  reply. — ^There  is  a  distinction  between  the  case  of  a 
person  who  has  a  right  to  sue,  and  who  has  a  defendant  whom  he  may  sue, 
but  is  prevented  by  the  disability  of  being  an  infant,  or  non  compos  mentis, 
and  whbfe  there  is  no  one  whom  the  plaintiff  can  sue.  The  case  of  Doe,  d. 
Duroure  v.  Jones  depends  entirely  upon  the  exempting  clause  of  the  Act, 
because  the  third  section  requiring  the  action  to  be  commenced  within  sii 
years,  an  infant  having  a  cause  of  action  would  be  barred,  unless  he  came 
within  the  express  words  of  the  exception.  But  this  is  not  a  case  within 
the  enacting  part  of  the  Statute ;  to  fall  within  it,  the  case  must  be  one,  in 
which  the  hiw  does  not  prevent  the  party  from  suing.  Hideetux  ▼.  Webber 
is  no  authority  against  the  plaintiff,  because  there  the  legislature  speeblly 
interfered  to  provide  against  an  unforeseen  event,  Snode  v.  Ward,  which  was 
decided  under  the  Statute  of  William  and  Mary  is  a  strong  argument  in  favour 
of  the  view  now  taken.  The  legislature  meant  by  the  third  section,  that  there 
should  be  a  ku^s  on  the  part  of  the  plaintiff,  and  therefore  it  was  thought 
right  to  legislate  for  that  particular  case.  How  is  there  a  delay  by  the  act  of 
the  plaintiff,  he  was  appointed  executor  by  a  Court  of  competent  jurisdiction 
though  that  appointment  was  afterwards  reversed.  No  answer  has  been  given 
as  to  the  made  ef  construing  the  Act,  namely,  not  by  its  words,  but  in  order 
to  give  eflect  to  the  intentioa  of  the  legislature ;  there  is  no  authority  what- 
ever to  shew  that  the  Statute  applies,  where  during  a  part  of  the  six  years, 
there  is  no  person  in  esse,  capable  of  being  sued. 

Lord  Abinosr,  C.  B.— -The  Court  entertains  no  reasonable  doubt  upon 
this  case,  or  they  would  take  time  to  consider  their  judgment.  The  question 
appears  to  lie  in  a  narrow  compass.  It  is  said  that  such  a  case  as  this  has 
never  occurred,  but  I  apprehend  it  will  be  found  that  similar  cases  have  very 
frequently  occurred  in  practice.    A  party  in  England,  against  whom  a  cause 
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of  acti6ii  exists  in  1829,  (his  creditor  also  being  in  England,)  dies  in  1830 ; 
after  his  death,  some  litigation  takes  place  respecting  his  will,  and  some  time 
elapses  before  letters  of  administration  are  granted  to  the  defendant.  They 
are  granted  in  1 835,  and  in  September  of  that  year,  the  creditor  commences 
his  suit  against  the  administratrix.  The  whole  period  from  the  first  accruing 
of  the  action,  embraces  more  than  six  years.  But  then  it  is  contended,  that 
although  a  cause  of  action  accrued,  and  there  was  a  party  to  sue^  and  another 
to  be  sued  ;  yet  because  some  litigation  ensued  at  the  death  of  the  debtor, 
the  plain  tiff  ^s  right  was  suspended  then,  and  that  time  is  not  to  be  included 
in  (he  six  years.  Upon  a  plea  of  aciio  non  accrevit,  &c.  or  non  assitmpeti 
infra  eexannoSt  I  have  never  known  that  portion  of  the  time  deducted,  which 
was  occupied  in  proving  tht  will.  It  is  said,  that  the  3d  section  of  the 
Statute  of  James  contemplated  that  a  complete  cause  of  action,  with  the 
parties  to  sue  and  be  sued,  should  exist  during  the  whole  six  years.  The 
meaning  of  the  Statute  clearly  appears  to  me  to  be  this,  that  where  a  cause  of 
action  has  once  accrued,  with  the  capacity  of  suing  and  being  sued,  and  the 
Statute  has  begun  to  run,  it  will  continue  to  do  so ;  and  I  concur  in  the  doctrine 
laid  down  in  Wilcocks  v.  Huggine.  But  then,  it  is  said,  that  there  are  cases 
in  equity  in  favour  of  the  plaintiff.  The  cases  in  equity  depend  upon  such 
a  variety  of  circumstances  on  which  the  equity  has  arisen,  that  they  cannot 
be  cited  as  authority  in  Courts  of  law,  especially  where  they  contravene  their 
decisions.  In  some  cases  Courts  of  equity  may  see  manifest  injustice  in 
barring  the  debt,  and  may  wish  to  do  right  between  the  parties.  Joliffe  v. 
Pitt  has  been  referred  to.  There,  at  the  time  the  debt  accrued,  both  debtor 
and  creditor  were  abroad,  and  no  action  could  have  been  brought.  The  cre- 
ditor returned  in  1702,  and  then  he  commenced  his  suit  against  the  debtor, 
which  he  kept  alive  for  four  years,  when  the  debtor  died  abroad,  having  ap- 
pointed an  executor,  who  was  also  abroad.  In  the  mean  time,  the  Statute 
of  the  4  &  5  Ann,  c.  16,  passed.  In  1710,  the  executor  came  to  England^ 
and  proved  the  will,  and  in  1714  the  plaintiff  filed  his  bill.  There,  the  legis- 
lature had  shewn,  that  the  case  of  a  debtor  being  beyond  the  sea,  was  a 
reasonable  exception  from  the  Statute  of  James,  But  there,  it  must  be  ob- 
servedy  that  the  party  had  commenced  his  action  by  original,  within  the  six 
years  of  his  return.  Whether  that  case  is  founded  on  an  equitable  construc- 
tion of  the  Statute,  or  whether  it  can  be  sustained  by  the  words  of  the 
Statute,  it  is  not  necessary  to  inquire,  because  in  the  present  case  there  was 
a  power  to  commence  an  action,  and  none  was  commenced.  Murray  v. 
The  East  India  Company  stands  upon  a  totally  distinct  ground.  There, 
Mr.  HapSf  being  abroad,  dispatched  some  bills  of  exchange  to  his  agent  in 
England;  on  the  passage  home,  Mr.  Hope  perished ;  the  agent  acting  under 
a  power  of  attorney,  indorsed  the  bills,  and  it  afterwards  turned  out  that  the 
agent's  authority  did  not  extend  to  the  indorsement  of  bilh,  so  that  the  Com- 
pany could  not  defend  themselves  against  the  action.  There,  no  administration 
of  the  cfilects  of  Mr.  Hope  was  taken  out  until  afler  the  six  years,  and  no  cause 
of  actk>n  existed  at  his  death,  as  the  bills  were  not  then  due;  so  no  power  of 
bringing  an  action  by  or  against  any  body  existed  till  administration  was 
granted.  The  cases  divide  themselves  into  classes  :  first,  where  a  creditor  has 
commenced  his  suit,  which  is  interrupted  by  his  death,  and  his  representative 
has  commenced  a  new  action,  there,  by  analogy  to  the  case  of  a  judgment  re< 
covered,  it  has  been  held,  that  the  representative  is  not  barred  by  the  Statute, 
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Extheqver,      but  i«  to  prosecute  his  suit  within  a  certaiu  reasonable  time.     Secondly,  where 
no  action  has  been  commenced,  on  account  of  the  party  having  no  capacity  to 
sue.     This  case  falls  within  neither  class,  as  there  was  a  capacity  to  sue,  but 
no  action  has  been  commenced.     The  argument  of  the  plaintiflT  supposes  the 
legislature  to  have  foreseen  all  the  cases  of  interruption  by  death,  and  to  have 
intended  the  Statute  should  not  apply  to  them  at  all.     I  should  rather  say, 
that  the  legislature  did  not  think  it  necessary  to  make  any  provision  respect- 
ing such  cases,  as  the  Statute  ran  when  the  action  first  accrued.    But  we 
find  a  declaratory  law  was  necessary  in  the  1  W.  &  3/.,  c.  14,  to  prevent  part 
of  a  year  from  being  included,  in  computation  upon  the  Statute  of  Limitations 
as  there  was  a  suspension  of  all  law ;  therefore,  the  legislature,  by  its  own 
enactment,  has  negatively  shewn  that  in  ordinary  cases,  where  an  action  has 
accrued,  and  the  Statute  has  begun  to  run,  and  during  a  part  of  the  time 
there  could,  by  no  possibility,  be  both  a  plaintiff*  to  sue,  and  a  defendant  to 
be  sued,  yet  that  such  time  is  to  be  included  in  the  computation.    I  am, 
therefore,  of  opinion,  from  the  universal  practice,  the  opinion  of  the  l^islature, 
and  the  reason  of  the  thing,  that,  in  this  case,  the  time  which  occurred  after 
the  testator's  death,  and  before  administration  was  granted,  must  be  included 
in  the  computation  ;  and  that  therefore  the  judgment  must  be  arrested. 

Holland,  B. — During  a  great  portion  of  the  argiunent,  I  have  doubted 
whether  the  plaintiff  was  not  entitled  to  our  judgment;  and  I  concur,  with 
some  hesitation,  with  the  rest  of  the  Court. 

Ai.DERsoN,  R — I  concur  in  the  judgment  given  by  my  lord.  It  appears 
that  the  usual  rule  is,  that  if  the  Statute  once  begins  to  run,  it  will  continue, 
that  is  to  say,  with  a  plaintiff  to  sue  and  a  defendant  to  be  sued  ;  the  date  is 
fixed ;  much  inconvenience  would  result  if  it  were  otherwise.  There  would 
be  a  great  many  beginnings  and  a  great  many  endings  to  add  up,  to  ascertain 
whether  the  Statute  had  fully  run  or  not.  It  is  far  better  that  there  should 
be  a  particular  injury  to  one  individual,  than  a  general  inconvenience  to  all 
persons.  But  the  question  is,  what  is  the  true  construction  of  the  Statute  of 
Limitations  ?  In  cases  where  the  testator  has  commenced  a  suit,  an  equitable 
construction  has  been  put  upon  the  Statute ;  but  that  construction  is  inap- 
plicable here,  and  cannot  be  extended  to  this  case.  Upon  the  same  equity  the 
executor  has  a  limited  time  to  commence  his  action,  and  where  he  is  guilty 
of  no  laches f  it  is,  as  it  were,  appending  Jiis  action  to  the  former  suit ;  and  in 
such  cases,  a  longer  period  than  twelve  months  has  been  allowed.  So,  in  the 
case  of  a  removal  from  an  inferior  Court,  the  defendant  prevents  the  party 
from  going  on,  and  there,  if  the  new  suit  is  commenced  within  a  reasonable 
time,  it  will  date  from  the  original  suit.  So  of  the  woman  who  marries  after 
action  brought,  if  the  husband  and  wife  promptly  commence  a  new  suit,  it 
shall  be  considered  a  continuation  of  the  first.  I  do  not  say  that  these  cases 
are  founded  upon  a  good  principle,  but  they  proceed  upon  an  equitable  con- 
struction of  the  Statute.  Joliffe  v.  Piit  appears  to  have  been  decided  either 
Upon  the  ground,  that  the  Statute  of  Anne  applied,  which  may  be  very  doubt- 
ful, or  that  being  a  suit  in  equity,  and  the  Statute  of  Anne  having  passed  before 
theStatute  of  Limitations  completely  ran,  it  might  have  been  thought,  that,  from 
analogy  to  the  Statute  of  Anne^  it  was  not  within  the  Statute  of  Limitations. 
Douglae  v.  Forrest  was  ailer  the  Statute  of  Anne  passed.    Hiere  the  creditor, 
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while  hphad  no  cause  of  action,  died  abroad  ;  and  the  Statute  could  not  be  Exeh^ner. 
considered  to  run  until*  there  was  some  one  capable  of  suing.  Murray  v.  T7t0 
East  India  Company/  proceeded  upon  the  same  principle;  so  also  in  Curry  y» 
Stephen Jion.  But  in  the  present  cass* ,  there  was  a  complete  right  of  action  in  the 
testator's  lifetime,  which  continued  for  some  time  with  a  capacity  to  sue  a 
party  who  was  in  Efu/land.  Extreme  cases  maybe  put  on  both  sides;  for 
them  th"  legislature  does  not  provide;  and  we  are  to  decide  according  to  the 
provisions  of  the  Statute.  I  therefore  think  that  the  replication  is  bad;  that 
the  plea  is  well  founded,  and  that  the  judgment  must  be  arrested. 

GuRNBYy  B.,  concurred. 

Rule  absolute. 


Hall  and  others  v.  Rouse; 

n^HIS  cause  came  on  for  trial  at  the  Liverpool  Summer  Assizes,  1837,  when  Where  by  «n 

the  parties  agreed  to  a  reference ;  and  an  order  of  Nisi  Prius  was  drawn  p^^  a^v^ict 
up,  by  which  it  was  ordered,  that  the  jury  find  a  verdict  for  the  plaintiffs  by  was  taken,  sub- 
consent,  damages  1000/.,  costs  40«.,  subject  to  be  reduced  or  vacated,  and  l^wlrdTofan 
instead  thereof,  a  verdict  for  defendant,  or  a  nonsuit  entered,  according  to  the  w*>it«to'.  "d 
award  thereinaller  mentioned,  and  by  which  the  cause  and  all  matters  in  dif-  making  the 

Terence  were  referred  to  the  award  of  a  barrister,  so  as  he  made  and  published  J^/*"^  ft ''^'!? 

....  1^1  »r  11  1      •  .  before  the  order 

his  award  in  writmg,  on  or  before  the  Ist  November  then  next;  and  with  of  reference 

power  to  enlarge  the  time,  as  he  should  think  fit.     The  usual  stipulations  ^'ihe'^arbitrii 

were  also  inserted.     The  plaintiff's  attorney  neglected  to  deliver  the  order  of  tor:— HeW, 

Xifi  Prius  to  the  arbitrator  until  after  the  expiration  of  the  time,  within  which  regular  to  uke 

the  award  was  to  be  made.     The  parties  subsequently  met  before  the  arbi-  the  causedown 

trator,  when  the  defendant  refused  to  proceed  with  the  reference.     The  cause  without  setting 

was  in  consequence  again  set  down  for  trial,  and  on  the  18th  November,  the  "oM^vcrSict- 

plaintiff's  attorney  obtained  an  order  under  the  1  Will.  4,  c.  22,  s.  4,  to  ex-  «nd  that  such 

amine  a  witness  who  was  ill,  upon  interrogatories.    Examiners  were  appointed  nof^waWeil  by* 

under  this  order,  and  the  attorney  for  the  defendant  attended  the  examination  *^*  defendant's 

and  cross-examined  the  witness.     No  award  was  made,  nor  was  any  judgment  ing  and  cross- 


entered  on  the  record.     The  plaintiff  afterwards  gave  notice  of  trial  for  the  ^'J^'°under 

Spring  Assizes  at  Liverpool^  1^%^  and  entered  and  tried  the  cause.     The  an  order  for  the 

counsel  for  the  defendant  objected  to  the  trial  taking  place ;  but  it  being  per-  th^irSiuHMron 

sisted  in,  they  oflered  no  defence.     A  second  verdict  having  been  found  for  intenogatorief. 
the  plaintiff 

Crestcell,  on  a  former  day,  obtained  a  rule  to  set  it  aside,  and  for  a  new 
trial. 

Hoggin*  shewed  cause. — ^The  defendant  is  not  in  a  situation  to  make  this* 
apphcation,  since,  if  there  has  been  any  irregularity,  he  has  consented  to 
waive  it,  by  the  steps  he  has  taken  since  he  knew  that  the  arbitrator  could 
not  maice  an  award.  By  attending  the  order  for  the  examination  of  the 
plaintiff's  witness,  and  by  cross-examining,  he  has  admitted  the  propriety 
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of  the  cause  being  again  sent  down  for  trial.  That  proceeding  ocmld  on!y 
have  been  with  a  view  to  another  trial,  as  the  defendant  had  already  refused 
to  proceed  with  the  reference.  Then  no  award  having  been  made  the  plain- 
tiff had  a  right  to  try  the  cause  again.  Harper  v.  Abrahams  (a),  and  Hall  v. 
Phillips  (Jb),  are  express  authorities  on  that  point. — [Parke,  B. — In  Harper  v. 
Abrahams,  the  arbitrator  died,  but  the  objection  arises  from  the  lapse  of  the 
time,  for  making  the  award :  May  not  the  time  be  extended,  under  the  3  &  4 
W.  4,  c.  42,  s.  39  ?] — It  is  submitted,  that  the  Statute  will  not  apply  to  a  mere 
order  of  reference,  w  i.«  h  has  never  been  acted  upon. 

Creswell  and  Henderson  in  support  of  the  rule. — ^A  verdict  having  been 
taken,  subject  to  a  reference,  it  is  irregular  to  take  the  cause  again  down  for 
trial,  until  that  verdict  has  been  disposed  of,  Evans  v.  Davies  (c).  Tbe  fact 
of  no  verdict  having  been  entered  on  the  record  does  not  aiter  the  case,  as 
there  could  be  no  entry  until  the  award  was  made.  Second ly,  there  has  been 
no  waiver  of  the  irregularity.  The  order  of  reference  has  not  become  a  nul- 
tity,  since  it  was  competent  for  either  party  to  apply  under  the  3  &  4  WtH 
4,  c.  42, 8.  39  for  an  enlargement  of  the  time,  even  alter  it  had  expired,  Pd" 
ter  V.  Newman  (d).  Then  the  order  of  reference  being  in  force,  it  was  no 
waiver  to  attend  and  cross-examine  the  plaintiff's  witness.  It  is  the  con- 
stant practice,  to  order  a  commission  for  the  examination  of  witnesses  while 
a  new  trial  is  pending.  The  order  in  this  case,  is  made  prospectively;  and 
it  is  to  be  assumed,  that  the  party  obtaining  it,  will  do  all  that  is  necessaiy 
to  put  himself  in  a  proper  situation,  to  enable  him  to  use  it  at  a^subsequeot 
trial. — [Aider sen,  B. — It  appears  from  the  case  of  Baean  v.  CressufeD(e), 
that  an  application  should  have  been  made  to  try,  de  novo,  but  if  a  new  trial 
is  to  be  had,  the  examination  must  be  considered  as  made  upon  a  valid  order 
and  as  if,  in  fact,  the  former  verdict  had  been  set  aside.] 

Parkk,  B.^  was  at  first  impressed  with  an  idea  that  there  had  been  a 
waiver  of  the  irregularity ;  and  indeed  I  had  some  doubt  whether  there  was 
any  irregularity  at  all.  It  seems  to  me,  however,  that  there  is  no  substautial 
difference,  between  an  entry  in  the  book  of  the  associate  and  an  entiy  upon 
the  record  ;  the  order  of  reference  is  an  admission  that  there  has  been  a  verdict, 
and  that  must  be  got  rid  of  before  the  cause  can  be  tried  again.  It  would  be 
irregular  to  suffer  the  former  verdict  to  remain,  unless  both  parties  agreed 
to  waive  it.  The  plaintiffs  have  shewn  their  intention  so  to  do ;  and  if  there 
had  been  any  act  done  by  the  defendant,  not  merely  a  non-feasance,  but  an 
act  necessarily  importing  that  a  second  trial  must  take  place,  I  should  have 
been  of  opinion  that  the  rule  must  have  been  discharged.  I  was  at  first 
struck  with  the  argument  of  Mr.  Hoggins,  who  contended  that  the  cross- 
examination  of  the  witness  was  such  an  act,  but  that  proceeded  upon  the  as- 
sumption that  no  valid  order  could  be  made  for  the  examination  of  a  witness 
while  the  former  verdict  remained.  But  I  see  nothing  to  prevent  the  Court 
from  making  a  prospective  order.  There  are  no  words  of  restriction  in  the 
4ct  of  Parliament.     It  seems  to  me  that  the  examination  of  the  witness  was 


(a)  4  Moore,  3. 
(6)  9  King.  89. 
(c)  3  Dowl.  P.  C.  786;  1  Gale,  150 


(fl)  2  C,  M.  &  R.  742;  I  Gale,  373. 
(e)  1  Hodges,  189. 
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»  Talid  examination,  although  the  former  verdict  stood  upon  the  record.    I 
am  of  opinion  that  there  was  no  waiver,  and  that  the  rule  must  be  absolute. 

Alderson,  B. — I  am  of  the  same  opinion.  It  was  irregular  to  try  the  cause 
again  after  a  verdict  had  been  taken  at  Ntsi  Print,  If  the  arbitration  could 
not  be  proceeded  with,  it  was  competent  for  the  plaintiff  to  apply  to  the  Court 
to  set  aside  the  verdict ;  Bacon  v.  Cretstoell  is  an  authority  for  that  position. 
But  then,  it  is  contended,  that  the  irregularity  has  been  waived.  Though 
the  cross-examination  of  the  plaintiff  ^s  witness  is  clearly  an  admission  that  if 
a  new  trial  is  to  take  place,  the  arbitration  is  at  an  end ;  I  do  not  see  how  it  is 
a  waiver  of  the  former  verdict,  inasmuch  as  it  might  have  been  done  upon  a 
tacit  condition  that  the  party  should  put  himself  in  a  situation  to  proceed  at 
the  next  Assizes.  Though  an  action  is  still  pending,  an  order  for  theexami- 
nation  of  witnesses  may  be  made,  upon  the  faith,  that  the  party  obtaining  it, 
will  put  himself  in  a  condition  to  try  regularly.  For  these  reasons  I  think 
the  second  trial  irregular. 
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GuRNEY  B.,  concurred. 


KxehtqtuT, 


Rule  absolute. 


Penney  v.  The  Great  Western  Railway  Company. 

T^EBT.     The  declaration  stated,  that  heretofore,  and  after  the  making  of  Tha  1  Vict 

a  certain  Act  of  Parliament,  made  in  the  5  &  6  Will,  4,  intituled,  '<  An  (tb^W^tcra 

Act  (or  making  a  Railway  from  Bristol  to  join  the  London  and  Birmingham  ^*^^^^  f^S) 

Railway,  near  London,  to  be  called  the  Great  Western  Railway,  with  branches  whereu  thein- 

therefrom  to  the  towns  of  Bradford  and  Trowbridge,  in  the  county  of  WiU$;'**  JJJd  toS!  ar*^ 

and  also  after  the  making  of  a  certain  other  Act  of  Parliament,  made  in  the  intended  to 

1  Vieioria,  intituled,  •'  An  Act  to  enable  the  Great  Western  Railway  Com-  SJStiguoitt  to 


pany  to  extend  the  Line  of  such  Railway,  and  for  other  purposes  relating  » 
thereto;*'  the  plaintiff,  by  notice  in  writing,  then  left  at  the  office  of  the  de-  twelve 


of 

fendant,  required  the  defendants  to  purchase  a  certain  mansion-house  and  JjJ"^'  *w?ISm 

Pemnetf^  Eeq./  be  it  enacted,  Tbut  in  caae  tbe  Mid  William  Penney^  by  notice  in  writing,  shaU 
require  tbe  said  Gompany  to  nurchtse  the  said  manaion-boiue  and  land,  it  shall  be  lawful  for 
them,  and  they  are  requirea  to  treat  for  the  purchase  thereof,  and  for  the  cooinensation  to 
be  made  to  the  said  William  Penney,  his  heirs,  &c.,  in  respect  of  the  same ;  ana  in  case  the 
parties  shall  not  agree  as  to  the  value  or  the  compensation  to  be  ffiven,  then  the  amount  shall 
oe  ascertained  by  the  verdict  of  a  jury  ;  and  in  case  default  shall  be  made  by  the  Company  ia 
payment  of  the  sum  or  sums  to  be  settled  and  agreed  upon,  or  ascertained  by  the  verdict  of  a 
jury,  for  the  space  of  two  calendar  months  after  the  same  shall  have  been  settled,  agreed  upon, 
or  awarded,  then  it  shall  be  lawful  for  the  person  to  whom  such  money  ought  to  Repaid  to  mo 
for  and  recover  the  same  by  action  of  debt,  in  any  of  her  M^sty*s  Coiula  at  WittmmtUr,'* 
Under  this  section  a  jury  was  impannelled,  and  awarded  7f''^2/.  as  a  compensation  to  the  plain- 
tiff. The  declaration  stated  that  the  pfaintifr,  by  a  notice  in  writing,  left  at  the  office  of  the 
defendants,  required  them  to  purchase  a  certain  mansion-house  and  land  belonging  to  him,  the 
plaintiff,  and  mentioned  in  the  Act  of  Parliament  It  then  stated  the  summonmg  of  the  jury, 
and  that  they  gave  a  verdict  for  7,5021.  as  compensation  to  the  plaintiff;  and  that  long  before 
the  commencement  of  this  suit,  two  calendar  months  had  elapsed  after  the  time  at  which  the 
amount  had  been  awarded,  that  the  defendants  had  not  paid,  but  therein  had  wholly  failed  and 
made  default.  PUas :  ftrrt,  that  from  the  time  when  the  compensation  was  so  awaraed  the  do- 
fendanU  had  always  been  ready  to  pay  the  sum,  upon  the  plaintiff's  making  or  shewing  a  good 
and  sufficient  title.  Secondly,  that  at  the  time  the  jury  sscertaincd  the  said  sum  of  7,502L,  and 
from  thence  hitherto,  the  plaintiff  had  not  any  ffood  and  sufficient  title  to  the  msneion-lioiii* 
and  lands : — Held,  upon  demurrer  to  the  pleas,  that  it  was  consistent  with  the  declaration  that 
the  plaintiff  might  have  parted  with  his  title  after  the  passing  of  the  Aot,  and  that  the  deda- 
ratton  wss  iosufiicient,  for  not  shewing  a  default  of  paymentmirawmf  to  the  Ad  tf  ParUamtmL 
SembU,  That  the  words  «*  belonging  to  WiiUamPeMey,  Esq.,"  were  not  ooncluiif*  of  tha 
pUiatiff's  title. 
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land  belonging  to  him,  the  said  pbintliTy  and  mentioned  in  the  Act  of  hn^ 
ment  hereinbefore  secondly  mentioned.     And  whereas  the  pUintif  tad^ 
fendants  did  not  tbereaflter,  nor  at  any  time,  agree  as  to  the  nine  of  Hkc^ 
mansion-house  and  land,  nor  as  to  the  compensation,  reoompence,  or  s^ 
faction  to  be  made  to  the  plaintiff  in  respect  thoeof,  of  all  which  premies*^ 
defendants  aAerwards,  to  wit,  &c.,  had  notice.       And  whereas  also  ^^. 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  defendants  i!^  i 
warrant  under  their  common  seal,  to  the  sheriff  of  Sfiddlesext  caaisaa^ 
him  to  impanel,  summon,  and  return  a  jury,  &c.,  qualified,  &c^  tobe  irtim^ 
for  the  trial  of  is^sues  in  her  Majesty^s  Courts  of  record  at  ffettminsUr ;  vti 
the  plaintiff  sav-s  that  the  said  mansion-house  and  land  were  andareatute 
in  the  county  of  Middlesex  ;  and  that  neither  the  said  sheriff,  nor  hit  utufe. 
sheriff,  at  the  time  of  giving  such  notice  a^  aforesaid  by  the  plaintiff  to  tbe 
defendants,  nor  at  any  time  before  or  since,  was  one  of  the  defendants,  ocf 
enjf>yed  any  office  of  trust  or  profit  under  them,  nor  was  in  any  way  interested 
in  the  matter  in  question,  of  all  which  the  defendants,  to  wit,  JLc,  hadnotex. 
And  the  plaintiff  further  sailh,  that  after  the  issuing  of  the  warrant,  tovi!, 
&c.,  seven  days'  notice  in  writing  of  the  time  and  place  at  which  soch  jon 
were  by  the  warrant,  appointed  and  required  to  be  returned,  was  given  br 
the  defendants  to  the  plaintiff,  by  delivering  such  notice  to  the  plaintiff;  «&d 
the  plaintiff  further  saith,  that  after  the  issuing  of  the  warrant,  to  wit  io 
November,  1837,  the  sheriff  did,  in  obedience  to  the  warrant,  impanel,  fon- 
mon,  and  return  a  jury  of  sufficient  men,  qualified,  &c.,  whereof  the  defendanti 
had  notice;  and  the  plaintiff  further  says,  that  afterwards,  to  wit,  ontheday, 
&c.,  and  at  the  place  in  the  warrant  mentioned,  and  at  which  the  jury  werf, 
by  the  warrant,  appointed  and  required  to  be  returned,  to  wit,  on  the  30th  of 
November f  1837,  at   the  sheriff's  office,  in  Red  Lion  Square,  in  the  said 
connty,  the  persons  so  impanelled,  summoned,  and  returned,  did  appear  before 
the  sheriffs,  and  a  jury  of  twelve  men  were  aAerwards,  to  wit,  &c.,  drawn  bj 
the  sheriffs,  as  juries  are  by  law  directed  to  be  drawn ;  and  the  said  jury 
aAerwards,  to  wit,  on  the  1st  o{  December,  1837,  did,  upon  their  oaths,  inquire 
of,  assess,  ascertain,  and  give  a  verdict  for  the  amount  to  be  paid  to  the  pbin- 
tiff,  as  and  for  the  value  of  the  said  mansion-house  and  land,  and  the  compen- 
sation, recompence,  and  satisfaction  to  be  made  to  the  plaintiff  in  respect 
thereof,  and  did  then,  by  their  verdict,  ascertain  and  assess  such  amount  to 
be  7,602/,  of  lawful  money,  &c.,  and  did  then  and  there  duly  give  their  ver- 
dict for  the  said  sum,  to  be  paid  to  the  plaintiff  by  the  defendants ;  and  the 
said  amount  was,  to  wit,  &c.,  ascertained  by  the  verdict  of  the  jury,  in  the 
manner  provided  by  the  Act  of  Parliament  first  mentioned,  for  ascertaining 
and  settling  the  value  or  recompence  for  other  lands,  tenements,  &c.,  to  be 
taken  or  purchased  for  the  purposes  of  the  said  Act  of  Parliament  hereinbefore 
first  mentioned;  and  the  sheriff  did  aAerwards,  to  wit,  &c.,  adjudge  and  order 
the  said  sum  to  be  paid  by  the  defendants  to  the  plaintiff,  of  all  which   the 
defendants  aAerwards,  to  wit,  &c.,  had  notice.    And  the  plaintiff  further  says, 
that  long  before  the  commencement  of  this  suit,  to  wit,  on  the  2d  of  February, 
1838,  the  space  of  two  calendar  months  had  elapsed  from  and  aAer  the  time 
at  which  the  said  sum  of  money  had  been  so  awarded  by  the  jury  as  aibresaid, 
and  that  the  defendants,  both  before  and  after  the  said  space  of  two  calendar 
months  had  elapsed,  to  wit,  &c.,  and  on  divers  other  days  and  times,  were 
requested  by  the  plaintiff  to  pay  him  the  sum  of  7,602/.,  but  that  the  defend- 
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tnts  have  not  paid  the  8ame»  nor  any  part  thereof,  but  have  therein  wholly 
failed  and  made  default,  and  still  refuse  to  pay,  See,  and  thp>  same  remains 
wholly  unpaid  to  the  plaintiff;  whereby  an  action  hath  accrued,  &c.,  to  demand 
the  said  sura. 

PteoM:  first,  the  defendants  say,  that  from  the  time  when  the  amoimt  to 
he  paid  to  the  plaintiff  for  the  value  of  the  mansion-house  and  land  in  the  de- 
claration mentioned,  and  the  compensation,  recompence,  and  satisfaction  to  be 
made  to  the  plaintiff  in  respect  thereof,  was  ascertained  and  assessed  by  the 
jury  at  the  said  sum  of  7,502/.,  hitherto ;  the  defendants  have  been  always 
ready  and  willing  to  pay  to  the  plaintiff  the  said  sum,  upon  the  plaintiff  mak- 
ing or  shewing  to  the  defendants  a  good  and  sufficient  title  to  the  said  mansion- 
hou8e  and  lands.  And  the  defendants  further  say,  that  long  before  the  com- 
mencement of  this  suit,  and  within  the  space  of  two  calendar  months  aller  the 
said  sum  of  money  was  so  ascertained,  assessed,  and  awarded  by  the  jury,  as 
in  the  declaration  mentioned,  to  wit,  on  the  21st  ot  December,  1837,  the  de- 
fendants did  request  the  plaintiff  to  make  or  shew  to  them,  the  defendants,  a 
good  and  sufficient  title  to  the  said  mansion-house  and  land,  and  then  offered 
to  pay  to  the  plaintiff  the  said  sum  of  7,5022^  upon  his  making  or  shewing  to 
them  a  good  and  sufficient  title  to  the  same,  but  that  the  plaintiff  did  not, 
when  so  requested  as  aforesaid,  or  at  any  other  time,  make  or  shew  to  the 
defendants  a  good  and  sufficient  title  to  the  said  mansion-house  and  land,  but 
hath  hitherto  wholly  refused  and  neglected  so  to  do.     Verification. 

Second  plea:  and  the  defendants,  for  a  further  plea  in  this  behalf,  say,  that 
the  plaintiff  had  not,  at  the  time  when  the  said  jury  ascertained  and  assessed 
the  said  sum  of  7,502/,  as  in  the  declaration  mentioned,  nor  from  thence 
hitherto,  any  good  or  sufficient  title  in  him,  the  plaintiff,  to  the  said  mansion- 
house  and  land ;  and  that  the  plaintiff  has  been,  from  the  time  when  the  said 
jury  so  ascertained  and  assessed  the  said  sum  as  aforesaid,  hitherto  unable  to 
make  or  procure  a  good  and  sufficient  title  to  the  said  mansion-house  and 
land,  or  to  convey  to  or  vest  in,  or  procure  to  be  conveyed  to  or  vested  in 
the  defendants,  a  good  and  sufficient  title  to  the  same ;  nor  would  a  good  and 
snfficient  title  to  the  same  have  passed  to  or  vested  in  the  defendants,  upon 
the  payment  of  the  said  sum  at  any  time  a(\er  the  said  sum  was  so  ascer* 
tained  and  assessed  as  aforesaid.  Verification, 
Special  demurrer  and  joinder. 

The  points  stated  for  argument  by  the  plaintiff  were,  that  the  right  of  action 
is  given  by  Stat.  1  Vict.,  c.  92,  s.  28  (local  and  personal,  public),  upon  the 
expiration  of  two  months  from  the  verdict  without  proof  of  title,  and  that  the 
plaintiff's  title  is  recognized  by  the  same  section.  The  points  stated  by  the 
defendants  were,  that  upon  the  true  construction  of  the  Statutes  mentioned 
in  the  declaration,  the  plaintiff  is  not  entitled  to  claim  the  sum  of  money 
sought  to  bo  recovered,  without  having  and  making,  or  at  least  without  hav- 
ing, a  title  to  the  premises ;  also,  that  assuming  the  Statute  1  Vict,,  c.  92, 
s.  28,  does  recognize  a  title  in  the  plaintiff,  yet  that  such  recognition  does  not 
extend  to  any  time  subsequent  to  the  passing  of  the  said  Act;  also,  that  it 
does  not  appear  on  the  record  what  estate  the  plaintiff  pretends  to  have,  or 
to  convey  to  the  defendants. 

Sir  F.  Pollock,  in  support  of  the  demurrer. — Tlie  Acts  of  Parliament  ap- 
plicable to  this  case  are  the  5  &  6  Will.  4,  c.  cvii,  and  the  1  VieU^  €•  zcii  | 
vol..  L  s 
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and  the  question  turns  upon  the  28th  section  of  the  latter  Act  (a).  Thsl 
section  eiprcssly  provides  (or  the  estate  of  Mr.  Penney,  and  therefore  the  89th 
&  40th  sections  (6)  of  the  5  &  6  Wili  4,  c.  cvii,  do  not  affect  the  case,  since  it 


(a)  Sec.  28.  '*  And  whereas  the  said 
intended  railway  and  works  are  intended 
to  pass  nearly  contiguous  to  a  mansion- 
house  and  twelve  acres  of  land  at  fFe^t' 
borne^  in  the  said  parish  oi Paddington, 
helonging  to  fVilliam  Penney ^  Esq. ;  be 
it  therefore  enacted,  That  in  case  the  said 
William  Penney^  his  heirs  or  assigns, 
shall,  by  notice  in  writing,  to  be  left  at 
the  office  of  the  said  Company,  require 
the  said  Company  to  purchase  the  said 
mansion-house  and  land,  it  shall  be  law- 
ful for  the  said  Company,  and  they  are 
hereby  required,  within  thirty  days  after 
the  service  of  such  notice,  to  treat  for 
the  purchase  of  the  said  mansion-house 
and  land,  and  for  the  compensation,  re- 
compence.  or  satisfaction  to  be  made  to 
the  said  fVilliam  Penney^  his  heirs,  ex- 
ecutors, administrators,  or  assigns,  in 
respect  of  the  same;  and  in  case  the 
party  so  giving:  such  notice  and  the  said 
Company  shall  not  agree  as  to  the  value 
of  such  mansion-house  and  land,  or  as 
to  the  compensation,  recompencc,  or 
satisfaction  to  be  made  to  such  party  .n 
respect  thereof,  then  the  amount  to  be 
paid  to  such  party  shall  be  ascertained 
by  the  verdict  of  a  jury,  in  the  manner 
provided  bv  the  said  fir^t-mentioncd  Act 
for  ascertaining  and  settling  the  value 
or  recompeiice  for  other  lands,  tene- 
ments, hereditaments,  and  premises  to 
be  taken  or  purchased  for  the  purposes 
of  the  said  Act ;  and  that  in  ca^e  default 
shall  be  made  hy  the  said  Company  in 
payment  of  the  sum  or  sums  of  money 
to  be  settled  and  agreed  upon  or  ascer- 
tained by  the  verdict  of  a  jury,  as  and  for 
such  value,  compensation,  recompence, 
and  satisfaction  as  aforesaid,  or  of  any 
part  of  such  sum  or  sums  of  money,  for 
the  space  of  two  calendar  months  after 
the  same  shall  have  been  settled  and 
agreed  upon  or  awarded  by  such  jury  as 
aforesaid,  then  and  in  every  such  case  it 
shall  be  lawful  for  the  person  or  persons 
to  whom  such  sum  or  sums  of  money 
ought  to  be  paid,  to  sue  for  and  recover 
the  same  by  action  of  deht,  or  on  the 
case,  in  anV  of  her  Majesty's  Courts  of 
record  at  ft^estminster/* 

(b)  Sec.  39  enacts,  "  That  in  case 
any  party,  to  whom  any  money  shall 
be  agreed  or  awarded  to  he  paid  for  the 
purchase  of  any  lands  to  be  taken  or 
used  under  or  by  virtue  of  the  powers 
of  this  Act,  or  for  any  interest,  or  for 
compensation  as  aforesaid,  shall  refuse 
or  neglect  to  accept  the  same,  or  to  con* 


vey  the  premises,  or  interest  in  the  pre- 
mises purchased,  or  shall  refuse,  neglect, 
or  be  unable  to  make  a  title  to  such  pre* 
mises,  or  to  such  interest  in  the  pre- 
mises, to  the  satisfaction  of  the  said  Com* 
pany,  or  shall  be  absent  from  England^ 
or  shall  not  be  conveniently  found,  or  if 
any  partv  entitled  unto,  or  to  convey 
such  lands,  or  such  interest  therein,  can- 
not be  conveniently  known  or  discover- 
ed, or  be  not  shown  to  the  satisfaction 
of  the  said  Company  to  be  such  party, 
then  and  in  everv  such  case  it  shall  be 
lawful  for  the  said  Company  to  order  the 
money  so  agreed  or  awarded  as  aforesaid 
to  be  paid  into  the  Bank  of  Englafui^  in 
the  name  and  with  the  privity  of  the 
Accountant  General  of  the  said  Court  of 
ExchequeTy  to  be  placed  to  his  account^ 
to  the  credit  of  the  parties  interested  in 
the  said  lands,  subject  to  the  controul 
and  disposition  of  the  said  Court;  vbich 
said  Court,  on  the  application  of  any 
psirty  making  claim  to  such  money,  or 
to  any  part  thereof,  by  petition,  is  here- 
by empowered,  in  a  summary  way  of 
proceeding  or  otherwise,  to  order  the 
same  to  be  laid  out  and  invested  in  the 
public  funds,  and  to  order  the  distribu- 
tion thereof,  or  payment  of  the  dividends 
thereof,  accuriing  to  the  estate,  title,  or 
interest  of  the  party  making  claim 
thereunto,  and  to  make  such  other  order 
in  the  premises  as  to  the  said  Court  shaJI 
seem  proper." 

Sec.  40.  <'  Provided  always,  and  be  it 
enacted,  I'hat  where  any  question  abali 
arise  in  reference  to  the  provisions  afore- 
said, or  otherwiMe  upon  tiiis  Act,  touch* 
iug  the  title  of  any  party  to  any  lands, 
or  to  any  interest  in  any  land,  or  to 
any  compensation  money  in  respect  of 
damage  done  to  any  lands,  or  to  any 
money  to  be  paid  into  the  Bank  of  JBng^ 
land  for  the  purchase  of  any  lands,  or 
of  any  estate,  right,  title,  or  interest  in 
any  lands  to  be  taken  or  used  in  pursu- 
ance of  this  Act,  or  for  compensation 
as  aforesaid,  or  to  any  annuitie&sor  secu- 
rities to  be  purchased   with  any  such 
money  as  herein  mentioned,  or  to  the 
dividends  or  interest  of  any  such  an* 
nuities  or  securities,  the  parties  respec- 
tively who  shall  have  been  in  possessicm 
or  receipt  of  the  rents  or  profits  of  such 
landE  at  the  rime  of  buch  purchase;  and 
all  persons  and  corporations  claiming 
under  such  parties,  or  under  or  consist- 
ently with  the  possession  of  such  part]e^ 
shall  be  deemed  to  have  been  lawfully 
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fijls  within  the  words  of  the  Ui  section  of  the  I  &  2  Fiet.  (c),  *"  otherwise  pro- 
vided for.'^  When  the  Bill  was  before  the  committee,  this  estate  must  have  been 
the  subject  of  inquiry,  and  there  must  have  been  either  proof  or  an  admission 
of  the  plaintiff's  title.  The  plaintiff  has  complied  in  all  particulars  with  the 
terms  of  the  28th  section,  and  the  money  awarded  not  having  been  paid  within 
two  months,  he  is  entitled  to  bring  this  action.  A  similar  clause  is  found  in  the 
Paddington  Canal  Act,  52  Geo.  3,  c.  cxcv,  s.  186.  The  39th  &  40th  sections 
of  the5  &  6  WilL  4,  do  not  apply ;  but  even  assuming  that  they  are  applicable, 
the  defendants  should  have  paid  the  money  into  the  Bank  of  England.  They 
have  no  right  to  question  the  plaintiff's  title  in  this  form ;  they,  in  fact,  put 
ID  issue  a  matter  of  law.  If  they  meant  to  say,  that  since  the  passing  of  the 
Act  the  plaintiff  has  ceased  to  have  a  good  title,  they  should  have  expressly 
shown  in  what  manner.  Scales  v.  Pickering  (d).  It  is  clear,  from  the  terms 
of  the  28th  section,  which  enable  the  party  to  sue,  in  case  of  default  in  pay- 
ment of  the  sum  ascertained  by  the  jury,  that  it  was  never  intended  that  any 
question  should  be  raised  as  to  title. — [Alderson,  B. — There  is  no  averment 
in  the  declaration  that  the  plaintiff  tendered  a  conveyance ;  but  merely  that 
the  compensation  has  been  assessed,  and  that  it  has  not  been  paid  within  the 
two  months.] — The  plaintiff  was  not  bound  to  tender  a  conveyance.  If  the 
Company  had  tendered  one,  which  the  plaintiff  refused  to  execute,  it  might 
have  altered  the  case.  Suppose,  instead  of  pleading  the  defendants  had  de- 
murred generally  to  the  declaration,  there  would  then  have  been  an  admis- 
sion that  the  Company  had  made  default.  The  defendants  cannot  be  in  a 
better  situation  by  pleading  over.  The  plaintiff's  title  is  shewn  by  the  Act 
of  Parliament,  and  he  is  not  bound  in  his  declaration  to  do  more  than  follow 
the  words  of  the  section.  Under  the  second  plea,  the  defendants  should  have 
shewn  in  what  manner  the  plaintiff  *s  title  had  passed  out  of  him. 

Sir  W.  W.  FoUelt,  eontrd, — The  argument  on  the  other  side  goes  to  this 
extent,  that  although  the  plaintiff  may  have  but  a  leasehold  interest,  or  may 
have  parted  with  the  property,  still  he  is  entitled  to  recover  compensation. 
There  should  at  least  be  some  ownership  shewn.  The  property  in  question 
cannot  be  held  by  the  Company ;  but  still  they  are  obliged  to  buy  it,  in 
order  that  they  may  sell  it  again.  The  declaration  contains  no  averment  that 
the  plaintiff  was  seised  or  possessed  of  this  property,  or  that  it  belonged  to 
him  at  all ;  but  only  avers  notice  of  the  amount  found  by  the  jury,  and  that 
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entitled  to  such  lands,  or  such  interest 
therein,  or  to  such  money  as  aforesaid, 
according  to  bucti  possession,  until  the 
contrary  shall  be  shewn  to  the  satisfac- 
tion of  the  said  ('ourt ;  and  tlie  dividends 
or  interest  of  the  annuities  or  securities 
to  be  purchased  with  such  money,  and 
also  the  capital  of  such  annuities  or  se- 
curities, shall  be  paid,  applied,  and  dis- 
posed of  accordingly.'' 

(c)  Sec  1, 1  Victy  C.92.  «  Be  it  enact- 
ed, That  all  the  powers,  authorities,  pro- 
visions, directions,  penulties,  forfeitures, 
payments,  exemptions,  remedies,  regu- 
lations, clauses,  matters,  and  things 
contuned  in  the  said  recited  Act,  or 
either  of  them  (except  such  of  them,  or 


such  parts  thereof  respectively  as  are, 
bv  the  said  last-recited  Act,  repealed, 
altered,  or  otherwise  provided  for;,  shall 
extend,  and  be  construed  to  extend  to 
tliis  Act,  and  to  the  several  works  and 
things  hereby  authorized  or  required  to 
be  made  and  done,  and  shall  operate  and 
be  in  fiwce,  in  respect  to  the  objects  and 
purposes  of  this  Act,  as  fully  and  effec- 
tually, to  all  intents  and  purposes  what- 
soever, as  ifthe  same  powers,  authorities, 
provisions,  directions,  penalties,  forfei- 
tures, payments,  exemptions,  remedies, 
regulations,  clauses,  matters  and  things 
were  repeated  and  re-enacted  in  this 
Act." 
(d)  4  Bing.  452. 
s2 
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two  months  had  elapsed  since  it  was  ascertained,  and  that  the  defendants  had 
made  default  in  payment.  The  pleas  state,  that  the  defendants  were  alwajs 
ready  and  willing,  and  offered  to  pay,  upon  receiving  a  good  title.  Then  the 
question  is,  whether  the  defendants  are  to  pay  this  sum  of  money,  and  re- 
ceive nothing  in  return.  If  this  be  considered  a  bargain  sanctioned  by  Act 
of  Parliament,  it  is  a  necessary  part  of  it  that  the  vendor  should  make  out  a 
good  title.  On  referring  to  the  Acts  of  Parliament,  it  will  be  found  that  the 
first  Act  is  not  applicable  to  this  case.  The  28th  section  of  the  second  Act 
refers  to  the  24th  section  of  the  former  one ;  but  that  section,  and  the  39ih, 
40th,  &  42d  (e)  of  the  former  Act,  may  be  referred  to,  for  the  purpose  of 
shewing  that  a  good  title  is  in  all  coses  to  be  made  out.  By  the  42d  section 
the  money  is  to  be  paid  within  three  months  of  the  award  of  the  jury  ;  so 
that  if  that  sect  ion  applies,  the  action  is  brought  too  soon. — [^/e/crtofi,  B. — 
Should  you  not  have  pleaded  that  Ihe  plaintiff  could  not  make  a  gocid  title. 

and  that  therefore  you  had  paid  the  money  into  the  Bank  of  England  V\ ^if 

the  clauses  of  the  former  Act  apply,  they  are  an  answer  to  this  declaration  ; 
and  under  them  the  defendants  may  be  compelled  to  pay  in  the  money  to  the 
Bank  of  England  ;  but  if,  as  the  defendants  contend,  they  are  not  applicaUe, 
a  payment  of  the  money  into  the  Bank  of  England  would  afford  no  protection. 
The  28th  section,  upon  which  this  action  is  brought,  is  a  very  unusual  one, 
though  it  is  said  that  a  similar  clause  is  to  be  found  in  the  Paddington  Canal 
Act ;  but  under  the  1 86th  section  of  that  Act,  a  leaseholder  is  bound  to  pro- 
duce his  lease,  as  evidence  of  his  title.  Here  the  plaintiff  contends  that  he 
is  entitled  to  the  money,  without  even  delivering  an  abstract  of  title.  Xhe 
13th  section  of  the  5  &  6  WilL  4,  which  enables  all  persons,  whether  under 
disability  or  not,  to  sell  and  convey  lands,  has  no  reference  to  this  case,  as  this 
property  is  not  <'  taken  for  the  purposes  of  the  Act,'*  but  under  an  express 
contract.  It  is,  therefore,  incumbent  on  the  plaintiff  to  make  out  a  good  title, 
Flvreau  v.  Thomhill{f\  Souler  v.  Drake  {g\  Doe,  d.  Gray  v.  Slaniim  (A), 
Shepherd  v.  Kealley{%),  If  the  words  '*  belonging  to,*'  are  to  be  construed 
as  a  statutory  recognition  of  the  plaintiff's  title,  still  they  cannot  extend 
beyond  the  time  of  the  passing  of  the  Act.  If  the  argument  on  the  other 
Side  be  correct,  no  title  could  be  required,  even  though  the  compensation  waa 


(e)  Sec.  42.  ^  And  be  it  further  en- 
acted, I'hat  upon  payment  or  legal  ten- 
der of  such  sums  of  money  as  shall  have 
been  agreed  upon  between  the  parties, 
or  awarded  by  a  jury  in  manner  affire- 
said,  for  the  purchase  of  any  lands,  &c., 
or  as  a  compensation  for  any  Iosk  or  in- 
jury, as  aforesaid,  to  the  respective  pro- 
prietors of  such  lands,  or  other  persons 
respectively  interested  therein,  and  en^ 
titled  to  receive  such  money,  or  com- 
pensation respectively,  wttliin  three 
calendar  months  after  the  same  shall 
have  been  so  agreed  upon  or  awarded, 
or  if  the  parties  cannot  he  found,  or  shall 
be  absent  from  England^  or  shall  refuse 
to  receive  such  money  as  aforesaid,  or 
shall  refuse,  neglect,  or  be  unable  to 
"make  a  good  title  to  such  lands,  or  if 
any  party  entitled  unto,  or  to  convey 
•Dch  lands,  shall  not  be  known,  or  shall 


be  absent  from  England^  or  shall  refuse, 
neglect,  or  be  unable  to  convey  the  same, 
then  upon  payment  of  such  money  into 
the  Bank  of  England,^  to  the  creidit  of 
the  parties  interested,  to  an  account. 
Ex  parte  The  Great  FTcstern  Railway 
Cowpavy  then  and  in  every  of  ituch  canes, 
it  sliall  be  lawful  for  the  Company  to 
enter  upon  such  lands ;  and  thereupon 
such  lands,  anil  the  fee-simple  and  in- 
heritance thereof,  together  with  the 
yearly  profits  thereof,  and  all  the  estate, 
use,  trust,  and  interest  of  all  parties 
therein,  shall  thenceforth  be  vested  iia 
and  become  the  sole  property  of  tbeaai^ 
Cotripanv,  for  the  purposes  of  this  Act.*"* 

(/)  -2  W.  Black.  1078. 

(^)  5  B.  &  Adol.  998. 

a)  1  M.  &  W.  695. 

(i)  IC.,M.&B.  117. 
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awarded  five  or  six  years  afler  the  Act  passed.  Suppose  the  plaintiflf  had 
died,  and  the  actioD  had  been  brought  bj  his  heir,  could  it  be  contended  that 
in  such  case  no  title  could  be  asked  for  ?  But  it  is  further  objected,  that 
upon  these  pleas  matter  of  law  is  submitted  to  the  jury.  The  sameobservar 
tion  will  apply  to  all  questions  of  deposit,  and  to  many  others.  It  is  sub- 
mitted that  the  plaintiff  cannot  recover  without  proof  of  his  title,  much  less 
with  an  admission  on  the  record,  that  he  has  none. 

Sir  F.  Pollock,  in  reply.— The  79th  section  {j)  of  the  5  &  6  WilL  4,  shews 
that  the  13th  section  is  applicable  to  lands  taken  on  the  requisition  of  the 
owner.  This  is  clearly  land  which  is  taken  <<  in  the  execution  of  the  powers 
of  the  Act,"  and  for  the  purposes  of  the  Act.  The  cases  cited  do  not  shew 
that  a  title  may  be  called  for  in  such  a  case  as  this.  The  title  is  admitted, 
otherwise  there  would  have  been  some  provision  respecting  cases  of  disputed 
title,  as  there  is  regarding  other  lands  through  which  the  railroad  is  to 
pass.  The  defendants  are  to  prepare  a  conveyance,  and  tender  it.  It  is  said 
that  there  is  no  averment  that  the  property  was  the  plaintiff^s ;  but  there  is  a 
notice  to  the  defendants  to  buy  land  belonging  to  the  plaintiff,  and  that 
averment  has  not  been  traversed.  The  clauses  respecting  the  payment  into 
the  Bank  of  Englandy  do  not  affect  the  plaintiff's  right  to  recover  here.  If 
there  were  defence  on  that  ground,  it  should  have  been  pleaded.  The  mere 
payment  of  money  would  have  vested  the  right  to  the  land  in  the  defendants, 
without  a  conveyance. 

Lord  Abingsr,  C.  B. — This  is  a  case  of  very  considerable  importance.  It 
IS  contended,  on  the  one  hand,  that  the  28th  section  of  the  second  Act  of  Par* 
liament  concludes  the  defendant,  as  to  the  title;  upon  the  other  hand,  it  is 
contended  that  the  Act  is  nothing  more  than  a  legislatorial  recognition  of  a 
contract  between  the  parties.  I  do  not  wish,  however,  to  pronounce  any  de* 
finite  or  conclusive  opinion  upon  that  point,  because  I  think  it  unnecessary 
upon  these  pleadings ;  but  I  must  say,  that  according  to  the  received  opinion 
of  private  Acts  of  Parliament,  between  parties  they  are  considered  more  in 
the  nature  of  contracts  than  any  thing  else.  I  remember  hearing  that  laid 
down  by  Lord  Kent/on,  who  said,  "  he  never  treated  private  Acts  of  Parlia- 
ment as  any  thing  more  than  contracts  between  individuals.'^  And  in  this 
particular  case  we  must  conclude  that  Mr.  Penney  was  disposed  to  make 


Exrherter, 


(j)  Sec  79.  **  And  be  it  further  en- 
acted. That  if  in  the  execution  of  any  of 
the  powers  of  this  Act.  any  land  shall 
be  cut  tliruugh  and  divided, so  that  what 
shall  be  left  thereof  nn  both  sides,  or  on 
either  side  of  the  said  railway,  shall  he  less 
than  half  a  Statute  acre  in  quantity,  and 
if  the  owner  of  any  such  land  shall  not 
have  any  other  land  adjoining  to  that 
which  shall  be  so  left  on  either  side  of 
the  said  railway,  tlien  and  in  every  such 
case,  if  such  owner  shall  so  require,  hut 
not  otherwise,  the  said  Company  shall 
also  purchase  the  land  so  left  on  both 
oreitner  of  the  sides  of  the  said  railway, 
.  bdng  less  than  half  a  Statute  acre  m 


quantity  as  aforesaid,  the  value  thereof 
to  be  Hscertained  (if  the  parties  differ 
about  the  same)  in  the  same  manner  as 
is  directed  concerning  any  land  to  be 
taken  or  used  for  the  purposes  of  this 
Acr ;  or  in  case  such  owner  as  aforettaid 
shall  have  any  other  land  adjoining  to 
that  rhich  »hall  be  so  left,  he  may  re- 
quire the  said  Company,  at  the  expence 
of  the  said  Company,  to  throw  the  same 
into  the  adjoining  land  of  such  owner, 
by  removing  tlie  fence*,  and  levelling 
the  sites  thereof,  and  soiling  the  same 
in  a  sufficient  and  workmanlike  man- 
ner." 
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some  contract  with  the  Company,  and  they  with  him,  before  this  claase  could 
lave  found  its  way  into  the  Act  of  Parliament ;  and  having  made  such  a  con- 
tract, it  could  not  have  been  legalized  without  a  parliamentary  recognition ; 
because,  consistently  with  the  terms  of  the  former  Act  of  Parliament,  the 
Company  could  not  have  bought  an  estate  of  him,  which  they  did  not  want 
for  the  purposes  of  the  railway.  If  they  had  wanted  any  part  of  it,  leaving 
him  no  more  than  half  an  acre  on  each  side,  it  would  have  come  within  the 
79th  clause,  and  he  could  have  obliged  them  to  take  the  remainder.  The 
whole  question  turns  upon  this,  whether  the  words,  **  belonging  to,"  in  the  Act 
of  Parliament,  are  to  be  considered  as  a  conclusive  declaration  of  the  title.  I 
must  own  that  the  inclination  of  my  opinion  is,  that  it  was  still  leR  open  to 
the  Company  to  contend  that  the  lands  actually  belonged  to  some  other  per- 
son, and  that  Mr.  Penney  was  not  the  owner.  But,  however,  I  do  not  nnean 
to  pronounce  any  opinion  upon  that  subject  now,  because  it  appears  to  me  that 
Mr.  Penney  cannot  recover  upon  this  record ;  because  even  assuming  that  he  had 
a  title  at  the  time  the  Act  passed,  it  was  competent  for  him  at  any  time  after- 
wards to  convey  that  title,  such  as  it  was,  to  any  other  person ;  and  it  appears 
to  me  to  be  perfectly  consistent  with  the  declaration,  and  with  the  second 
plea,  that  Mr.  Penney,  after  the  time  of  this  Act  of  Parliament  passing,  and 
even  before  the  time  when  the  jury  were  summoned  for  the  purpose  of 
ascertaining  the  vahie,  had  parted  with  all  he  had,  and  if  he  had  done  so,  I  do 
not  see  how  that  could  be  better  stated  than  is  done  by  this  plea.  This  has 
been  likened  to  the  case  of  landlord  and  tenant^  in  which  the  latter  cannot 
plead  nil  habuitin  tenemeniis  ;  but  that  analogy  does  not  hold.  I  think  a 
good  and  sufficient  title,  means  a  good  legal  title.  Now,  if  he  had  conveyed 
away  his  estate  to  somebody  else,  who  really  had  a  title  such  as  he  had,  could 
it  be  said  that  the  Company  undertook  to  pay  him  the  money,  upon  the  con- 
struction of  the  words,  that  such  party  is  the  party  who  is  to  bring  the  action? 
I  apprehend  that  would  not  be  a  correct  application  of  the  words  of  the  Act. 
It  does  not  mean  that  if  Mr.  Penney  should  sell  his  estate,  he  shall  receive 
its  value  from  the  jury  by  their  verdict,  or  by  private  agreement  of  the  par- 
iies,  when  he  himself  had  conveyed  his  title  away ;  for  it  is  the  same  whether 
the  value  is  ascertained  by  private  contract,  or  by  the  verdict  of  a  jury.  We 
cannot,  therefore,  I  think  pronounce  judgment  here  on  this  record  in  favour  of 
the  plain tiflf,  that  he  should  receive  a  sum  of  money  at  that  time,  when  it  may 
be  upon  the  pleadings  that  he  had  no  interest  what/ver.  I  agree,  that  by  the 
rules  of  pleading,  nothing  is  admitted  that  is  not  well  pleaded.  And  Sir  ^ 
Pollock  says,  that  if  the  fact  had  been  so,  that  the  defendants  ought  to  have 
pleaded  that;  and  said,  notwithstanding  you  had  a  title  at  the  time  when  this 
Act  passed,  yet  you  have  since  conveyed  this  title  away.  I  do  not  think  that 
was  necessary ;  it  was  sufficient  to  say  that,  at  the  time  when  this  demand 
is  made,  there  is  no  title  whntever.  It  appears  to  me  that  presents  an  issue 
which  might  have  been  taken.  I  see  no  objection  to  join  issue  upon  that ; 
but  the  plaintiff  has  demurred,  and  it  appears  to  me  that  he  is  precluded  from 
asking  the  Court  for  judgment,  upon  the  grounds  I  have  stated. 

BoLLAND,  B. — I  am  of  the  same  opinion. 


Alderson,  B. — It  appears  to  me  that  the  plaintiflTcannot  recover  upon  these 
pleadings.    On  looking  at  the  clauses  of  these  Acts  of  Parliament,  it  i 
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Tery  doubtful  whether  there  is  any  conclusive  admission  of  the  plaintiff's  title; 
and  the  inclination  of  my  mind  is,  that  the  words  **  belonging  to  William 
Penney,  Esq.''  ought  not  to  have  the  construction  contended  fur  by  the  plain- 
tiff) but  that  they  leave  it  open  to  the  parties  to  question  whether  Mr.  Penney 
had  any  title  at  all.  If  it  were  not  so,  this  absurdity  would  follow,  that  the 
party  who,  under  that  construction  of  the  Act,  would  be  entitled  to  receive 
the  money,  might  so  receive  the  value,  without  being  the  person  to  whom  the 
money  ought  to  be  paid.  And  when  we  come  to  consider  the  nature  of  the 
question,  and  also  what  the  pleadings  are,  I  think  that  the  declaration  is  not 
sufficient  in  not  properly  averring  any  default,  upon  the  existence  of  which  alone 
it  is  that  this  action  is  maintainable.  The  Act  speaks  of  "  land  lielonging  to 
fViHiam  Penney,  Esq."  and  gives  him  power,  if  he  chooses,  to  require  the 
Company  to  take  it,  and  if  the  parties  cannot  agree  as  to  the  value,  a  jury  is 
to  be  impannelled  to  determine  the  value,  not  to  determine  in  whom  the  pro- 
perty is.  Then  that  being  done,  I  consider  the  verdict  of  the  jury  just  as  if 
the  parties  had  arranged  and  agreed  between  themselves  as  to  what  should 
be  the  value  of  the  land ;  and  then  it  comes  to  this,  suppose  the  one  had  re- 
quired the  other  to  purchase,  and  the  latter  had  agreed  to  take  the  land,  and 
they  had  arranged  between  themselves  that  the  value  was  7,502/.,  does  it 
follow  from  thence,  that  within  two  months  the  Company  is  to  pay  that  sum, 
without  any  further  act  upon  the  part  of  Mr.  Penney  to  shew  that  he  has  any 
thing  to  convey  to  the  Company  for  the  money?  It  seems  to  me  that  the 
default  of  payment,  in  respect  of  which  the  action  is  to  be  brought,  is  default 
of  payment  pursuant  to  the  Act  of  Parliament;  and  if  former  clauses  of  former 
Acts  of  Parliament  apply,  there  would  be  no  default  of  payment,  until  either 
they  had  omitted  to  pay  to  Mr.  Penney  himself,  or  under  certain  circum- 
stances into  the  Bank  of  England,  subject  to  the  opinion  of  the  Court.  If 
it  stood  there,  then  it  would  seem  to  me  that  the  declaration  was  insufficient, 
in  not  averring  a  default,  upon  which  alone  the  action  of  debt  could  be  main- 
tained. But  the  case  does  not  rest  there,  because  the  plea  goes  on  to  state, 
that  alter  the  time  when  the  jury  had  assessed  the  amount  of  damages,  and 
from  that  time  until  the  commencement  of  the  action,  the  Company  have  been 
always  ready  and  willing  to  pay  to  the  plaintiff  the  sum  of  money,  upon  his 
making  or  shewing  a  good  and  sufficient  title.  Then,  upon  the  second  plea, 
the  Company  undertake  to  shew,  that  at  the  time  the  jury  ascertained  the 
Talae,  the  plaintiff  had  no  title  at  all.  Therefore,  putting  a  construction  the 
most  favourable  for  the  plaintiff,  we  cannot  go  beyond  this,  that  it  is  primd 
facie  to  be  considered  his  property,  until  the  contrary  be  shewn.  By  the 
second  plea,  the  Company  undertake  to  prove  the  contrary ;  and  they  bring 
it  within  the  rule  of  this  Court,  as  laid  down  in  the  case  of  Shepherd  v. 
Keatley,  namely,  that  when  a  party  had,  by  a  specific  agreement,  undertaken 
not  to  ask  for  the  title  of  the  lessor,  supposing  it  was  complete,  yet  it  was 
competent  for  the  party  buying  to  shew  that  the  vendor  had  no  title  at  all. 
I  cannot  carry  the  construction  of  these  clauses  further  than  in  making  it 
unnecessary  for  Mr.  Penney,  in  the  first  instance,  to  shew  a  title  ;  that  is  the 
utmost  extent;  and  it  seems  to  me  that  the  second  plea  is  a  complete 
answer. 


The  G ft RAT 
Westkrm 
Railway 
Company. 


GuRNBY,  B.,  concurred. 


Judgment  for  the  defendants,  with  liberty  for  the 
plaintiff  to  amend  en  payment  of  costs. 
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JSsJteqmer* 


Jones  v.  Rydbr. 


An  nnttamped 
promissory 
note  cannot  be 
us^  as  an  ac- 
knowledgment 
under  the  9  6. 
4,  c.  14,  to  take 
a  debt  out  of 
the  Statute  of 
Limitations. 
A  m<>re  parol 
statement  by 
the  parties 
within  six 
years  of  the 
commencement 
orthesuit,  of  a 
debt  peviously 
existing  and 
ascertained,  is 
not  sufficient  to 
support  a  count 
on  an  accouut 
sUted,  so  as  to 
defeat  the  Sta- 
tute of  Limita* 
tions. 


T\EBT  for  interest  and  for  money  due  upon  an  accoant  stated. 
Pleas :  Nunquam  indebitatus^  and  the  Statute  of  Limitations. 

Repiieaiion  to  the  last  plea,  that  the  cause  of  action  did  accrue  within  six 
years. 

At  the  trial,  before  Wiiliams,  J.,  at  the  Spring  Assizes,  1837,  for  the 
county  of  Montgomery^  the  only  witness  called  was  a  sister  of  the  plaintiff, 
who  stated,  that  on  the  5th  January ^  1832,  the  defendant  came  to  the  plain-* 
tiff's  house,  and  said  he  was  come  to  settle  with  him,  and  asked  for  the  old 
note.  The  plaintiff  said  he  wanted  the  money,  the  15/.  that  they  had  made 
an  account  of.  An  old  account  for  32/.  was  produced;  defendant  put  it  into 
the  fire.  There  was  12/.  from  the  old  account,  and  3/L  they  put  to  it ;  they 
reckoned  it  up  15/.  Then  defendant  made  a  new  note,  and  my  mark  was 
put  to  it.    The  defendant  signed  it  and  wrote  it. 

The  promissory  note,  which  was  on  a  shilling  stamp,  was  offered  in  eTi* 
dence,  as  an  acknowledgment  by  the  defendant,  to  take  the  case  out  of  the 
Statute  of  Limitations.     It  was  as  follows : 

''Upon  demand  T  promise  to  pay  to  Jeremiah  Jonee  the  sum  of  IhL  with 
lawful  interest  for  the  same,  for  value  received,  this  5th  day  of  January^ 
I8a2.  «.  Ryder. 

The  mark  X  of  Elinor  JonesP 


The  learned  judge  directed  the  jury  to  find  for  the  plaintiff;  and  they 
found  the  debt  to  be  15/.,  and  the  interest  4/.  12«.  6c/.  separately.  Leave 
was  given  for  the  defendant  to  move  to  enter  a  nonsuit,  or  to  enter  the  verdict 
for  the  amount  of  the  interest. 

Alexander  having  obtained  a  rule  accordingly, 

Jervie  shewed  cause. — The  plaintiff  was  entitled  to  recover  upon  the 
account  stated.  It  is  admitted  that  the  note,  being  on  a  wrong  stamp,  could 
not  be  read  a«  evidence  of  an  account  stated,  Chreen  v.  Daviee  {a),  Jardine 
V.  Payne  (b).  But  the  account  stated  might  be  proved  either  by  parol,  or  by 
this  note,  as  a  memorandum  in  writing,  with  9  GecA,  c.  14,  s.  8.  An  ac- 
count stated  may  be  either  a  new  debt,  or  a  winding  up  of  the  old  accounts. 
Here  there  had  been  an  original  debt  of  32/.,  then  an  account  was  stated 
between  the  parties,  by  which  the  old  debt  was  destroyed,  and  the  new  one 
created,  Smith  v.  Forty  (c).  The  cases  of  Green  v.  Daviee  only  decided  that 
the  note  could  not  be  read  to  prove  an  account  stated ;  but  it  did  not  deter« 
mine  that  the  account  could  not  be  shewn  aliunde, — [^Parke^  B. — Is  there  any 
new  consideration  ?  My  opinbn  has  always  been,  that  unless  there  be  a  new 
consideration,  evidence  of  an  account  stated  does  not  take  the  case  out  of  the 


(a)  4  B.  &  C.  235. 
{b)  1  B.  &  Add.  66a 


(t)  4C.&P.  120. 
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SUtute.] — ^The  old  note  was  asked  for»  and  the  defendant  took  it  and  put  it  ^^^^V^- 
into  the  fire,  and  then  gave  the  new  note.  There  was,  then,  some  detriment 
to  the  plaintiff,  which  would  be  a  sufficient  consideration  to  support  a  new 
promise.  The  note  was  an  acknowledgment,  signed  by  the  party  chargeable, 
and  is  exempted  frorj  stamp  duty  by  the  8th  section  of  the  9  Geo,  4,  c.  14, 
Morris  v.  Dixon(d).  But  it  is  said  that  that  section  only  applies  to  such 
instruments  as  are  in  their  nature  agreements,  and  that  if  language  be  used 
which  technkally  amounts  to  a  promissory  note,  though  on  blank  paper,  it  will 
not  fell  within  the  operation  of  this  Statute. — [Par^e,  B. — The  distinction 
between  Morrit  v.  Dixon  and  the  present  case  is,  that  there  the  instrument 
could  not  be  stamped  with  any  other  stamp  but  an  agreement  stamp.] — If  the 
debt  can  be  proved  a/iuncfo,  and  the*  instrument  is  merely  used  for  a  collateral 
purpose,  it  is  submitted  that  it  would  come  within  the  terms  of  the  Act. — 
[Pixrkt^  B. — ^The  general  rule  is,  that  an  instrument  ought  to  be  stamped 
according  to  its  legal  operation.  This  instrument  is,  to  all  intents  and  pur- 
poses, a  promissory  note.  If  the  words  of  the  9  Geo,  4,  c.  14,  had  been,  that 
'<  no  memorandum  under  this  Act "  shall  require  a  stamp,  there  cculd  have 
been  little  doubt  alwut  the  case.] — ^The  question  simply  is,  whethei  he  paper 
is  a  writing  made  necessary  by  the  Act,  and  whether  it  is  used  for  the  pur- 
poses of  the  Act ;  fur  if  so^  it  is  exempt  from  stamp  duty. 

Alexander  and  Wehhy,  contrd,  were  stopped  by  the  Court. 

Parks,  B. — I  am  sorry  to  be  obliged  to  come  to  the  conclusion  that  the 
objection  made  to  the  admissibility  of  this  paper  must  prevail,  and  that  the 
rule  must  be  absolute  for  entering  a  nonsuit.  Two  points  have  been  made : 
first,  it  is  said  that  there  was  evidence  of  an  account  stated,  independently  of 
the  promissory  note.  It  appeared  that  a  meeting  of  the  parties  took  place  at 
the  plaintiff's  house,  when  the  defendant  said,  he  was  come  to  settle,  and 
asked  for  the  old  note,  when  an  old  account  for  32/.  was  produced,  which  the 
defendant  put  into  the  fire.  12/.  was  remaining  from  that,  which  was  made 
up  to  15/.,  and  then  the  new  note  was  given.  Now,  nothing  occurred  to 
shew  that  the  parties  intended  to  convert  the  interest  into  principal ;  if  so,  it 
might  have  been  questionable  whether  there  was  not  an  intention  to  convert 
the  old  into  a  new  debt.  The  case  of  Smith  v.  Forty  may  be  supported  upon 
the  ground  that  it  was  then  agreed  that  interest  should  run,  from  the  state- 
ment of  the  account  But  it  is  clear  that  no  case  can  be  taken  out  of  the 
Statute,  where  nothing  passes  between  the  parties  but  a  parol  acknowledg- 
ment of  a  debt  before  ascertained,  and  where  there  is  no  evidence  of  such  an 
acooont  stated  as  to  create  an  original  cause  of  action. 

Then,  let  us  see  if  this  instrument  could  be  read  in  evidence.  It  is,  un- 
questuMiably,  a  promissory  note,  and  the  rule  is,  that  a  stamp  must  be  im- 
pressed, according  to  the  nature  of  the  instrument,  as  it  appears  upon  the 
face  of  it.  If  this  instrument  had  been  stamped  as  an  agreement,  it  could  not 
have  been  used.  Then,  unless  Lord  Tenterden'e  Act  applies,  it  cannot  be 
read  for  the  purpose  of  shewing  any  legal  contract.  The  words  of  the  8th 
iectkm  are,  "  that  no  memorandum,  or  other  writing,  made  necessary  by  this 
Act,  shall.be  deemed  to  be  an  agreement  within  the  meaning  of  any  Statute 

(<Q  4  A.  &  £.  845;  a  Har.  &  Well.  57. 


258  TERM  REPORTS  in  thb  EXCHEQUER. 

JSTduqner.  relating  to  daties  of  stamps ;"  the  effect  of  which  is,  that  if  the  iDstrameiit 
operates  as  an  agreement,  and  is  made  necessary  by  the  Act,  no  stamp  need 
be  imposed  upon  it.  Upon  this  instrument  no  agreement  stamp  ever  could 
have  been  imposed.  In  this  respect  the  case  is  diptinguishable  from  3forrU 
V.  Dixon,  because  there  the  promise  was  to  pay  upon  a  contingency,  and  the 
instrument  could  not  be  valid  as  a  promissory  note.  The  result  is,  that 
where  parties  intend  an  instrument  to  operate  solely  as  an  acknowledgment 
to  take  a  debt  out  of  the  Statute,  they  must  be  careful  not  to  insert  in  it  any 
terms  which  would  make  it  a  promissory  note.  I  am  of  opinion  that  this 
instrument,  being  upon  the  face  of  it  a  promissory  note,  requites  by  law  a 
promissory  note  stamp ;  and  that  it  cannot  be  used  for  any  purpose. 

BoLLAND,  B. — I  have,  very  reluctantly,  come  to  the  same  opinion  ;  because 
it  seems  to  me  an  extremely  hard  case,  that  where  a  party  is  willing  to  take 
a  debt  out  of  the  Statute,  such  intention  should  be  defeated  by  the  insertion 
of  terms,  which  have  the  effect  of  rendering  the  instrument  a  promissory 
Dote. 

Alderson,  B. — The  Stamp  Act,  31  Geo.  3,  c.  25,  s.  19,  enacts,  **  That 
no  promissory  note  shall  be  pleaded  or  given  in  evidence  in  any  Court,  or 
admitted  in  any  Court  to  be  good,  useful,  or  available  in  law  or  equity,  unless 
the  same  be  duly  stamped.^'  If,  then,  this  instrument  be  a  promissory  note, 
It  not  being  stamped,  cannot  be  received  in  evidence  at  all.  It  is  to  be 
regretted  that  there  was  not  some  provision  in  Lord  Tenterden's  Act  to  ex- 
cept promissory  notes  from  a  stamp,  in  cases  like  the  present ;  it  would  hare 
been  a  very  useful  clause. 

Rule  absolute. 


Lancaster  v.  Walsh. 


An  adrertiiie- 
ment  respect- 
iog  a  robbery  of 
bank  notes, 
promised 
'*  that  whoerer 
would  give  in- 
formation by 
which  the  sam* 
might  be 
traced,  should, 
on  conviction  of 
the  parties,  re- 
ceive a  reward 
of  201.:  Held, 
that  the  word 
"  information," 
meant  the  first 
information ; 
and,  therefore, 
though  the 
plaintiff  bad 
piven  sufficient 
information,  he 
was  not  entitled 


ASSUMPSIT.  The  declaration  stated,  that  the  defendant,  on  the  29th  of 
/ti/y,  1835,  printed  and  published  a  certain  advertisement,  by  which  it 
was  stated,  that  on  Saturday  night  then  last,  two  bank  of  England  notes,  one 
for  50/.,  dated  /i/ne  30th,  and  one  of  30/.,  dated  June  the  18th,  and  other 
monies,  had  been  and  were  stolen  from  the  person  of  the  said  defendant 
therein  described,  of  Halifax,  while  on  his  way  home ;  and  that  the  said 
defendant  did  thereby  then  promise,  that  whoever  would  give  information,  by 
which  the  same  might  be  traced,  should,  on  conviction  of  the  parties,  receive 
20/.  reward,  on  application  to  the  said  defendant ;  and  the  said  plaintiff,  in 
fact,  saith,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said 
defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  did  gire 
information,  by  which  the  said  notes  and  monies  were  traced,  and  did  give 
information  of,  and  discover  and  trace  one  Benjamin  Dyeon  to  the  said  de- 
fendant to  be  the  party  to  the  said  offence,  as  in  the  said  advertisement  meo- 
tioned ;  and  the  said  Benjamin  Dyeon  a/lerwards,  to  wit,  on  the  dav  and 
to  recover,  aa  it  was  not  given  until  after  other  sufficient  information  had  been  rcoeiTed. 
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/etr  aforesaid,  was  committed  to  prison  to  answer  for  the  same  offence ;  and  Exdte^uer. 
afterwards,  and  at  the  general  ses^iuns  of  oyer  and  terminer,  and  general 
gaol  delivery,  liolden  for  the  county  of  York,  on  the  27th  February,  1836,  the 
said  Benjamin  Dyson  was  in  due  manner,  and  by  due  course  of  law,  con- 
victed of  the  said  oflence,  of  which  said  several  premises  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice ;  and  the 
said  plaintiff  did  then  apply  to  the  said  defendant  for  the  said  sum  of  20/.,  so 
being  such  reward  as  aforesaid,  by  means  of  which  said  premises  the  said 
defendant  became^  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  20/.,  when 
the  said  defendant  should  be  thereunto  afterwards  requested. 

There  were  aUo  counts  for  work  and  labour,  and  upon  an  account  stated, 
to  which  the  defendant  pleaded  non  aesumpeit. 

The  following  were  the  pleas  to  the  first  count,  and  upon  which  issues  were 
joined: — As  to  the  first  count,  defendant  says,  that  the  plaintiff  did  not  give 
iDformation  in  manner  and  form  as  in  the  declaration  mentioned.  And  for  a 
further  plea  as  to  the  first  count,  defendant  says,  that  the  notes  and  monies 
were  not  traced  by  the  information  so  given  by  the  plaintiff  in  manner  and 
form  as  in  the  declaration  mentioned.  And  for  a  further  plea  as  to  the  first 
ODont,  defendant  says,  that  although  the  plaintiff  did  give  the  information  in 
the  first  count  mentioned,  yet  defendant  says  that  another  person,  to  wit, 
James  lUingworthy  together  with  the  plaintiff)  gave  the  said  information; 
without  this,  that  the  plaintiff  alone  gave  the  said  information  in  manner  and 
form  as  in  the  first  count  alleged. 

At  the  trial,  before  Patteson,  J.,  at  the  Summer  Assizes  for  the  county  of 
Fork,  it  appeared,  that  on  the  25th  July,  1835,  the  defendant  was  robbed  of 
90/.,  and  in  consequence  inserted  in  the  Halifax  Express  the  following 
advertisement: — 

"  Twenty  Pounds  Reward. 

"  Whereas,  on  Saturday  night  last,  two  bank  of  England  notes,  one  for 
50/,  dated  June  30,  No.  19,994,  and  one  for  30/.,  dated  June  18,  No.  5,148, 
and  other  monies,  were  stolen  from  the  person  of  Mr.  Richard  Walsh,  of 
Halifax,  on  his  way  home ;  whoever  will  give  information,  by  which  the  same 
may  be  traced,  shall,  on  conviction  of  the  parties,  receive  the  above  reward, 
00  application  to  the  said  Richard  Walsh,  Halifax. — July  29,  1835." 

Upon  the  1st  August,  1835,  Brigg,  the  deputy  constable  of  Bradford^ 
wrote  to  Brier  ley,  the  constable  of  Halifax,  as  follows :  "  I  have  this  morn- 
ing got  information  of  the  person  who  robbed  Mr.  Walsh^  and  if  the  number 
of  the  notes  can  be  got,  I  think  it  may  be  made  out."  Brigg  had  received 
this  information  from  a  person  of  the  name  of  Clark,  to  whom  Dyson  had 
confessed  that  he  had  committed  the  robbery.  Previously  to  this  communi7 
cation  by  Clark  to  Brigg,  lllingworth,  the  constable  of  Wakefield,  had  dis- 
covered that  the  notes  had  been  cashed  at  the  bank  there,  and  had  taken  the 
parties  who  cashed  them  into  custody.  On  the  6th  Augustihe  plaintiff  gave 
information  that  Dyson,  on  the  night  of  the  robbery,  brought  one  of  the  notes 
to  him,  and  that  he  was  in  possession  of  the  number.  At  that  time  Brigg 
apprehended  Dyson,  who  was  brought  to  trial  and  convicted.  The  plaintiff 
claimed  the  reward,  which  was  refused,  on  the  ground  that  he  had  not  given 
the  first  information,  or  that  which  led  to  the  conviction.    The  learned  judge 
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X^d^«9««r.      left  It  to  the  jury  to  say,  whether  DyMon  was  apprehended  and  brought  to 
LAHCAsTia     V^^^  by  the  information  of  Clark  or  of  the  plaiptifl;  and  they  found  a  gene- 
^  V.  ral  Terdict  for  the  defendant. 

Alexander  having  obtained  a  rule  to  enter  a  verdict  for  the  plaintiff  on  the 
first  and  third  issues,  and  for  judgment  non  obftante  veredicto^  on  the 
second, 

CrenoeU  and  Adduan  shewed  cause. — ^The  information  upon  which  the 
reward  was  to  be  obtained,  was  to  be  information  by  which  the  notes  tc$r$ 
traced,  and  not  by  which  they  might  be  traced.  As  the  plaintiflTs  infonnatioQ 
was  clearly  not  the  first,  it  must  be  contended  on  the  other  side  that  any  per> 
son  giving  information  at  any  time  would  be  entitled  to  the  reward,  and  thus 
it  might  be  claimed  by  twenty  different  persons.  The  learned  judge  said,  it 
was  not  sufficient  to  have  given  information  by  which  the  notes  might  he 
traced,  but  the  notes  must  be  actually  found.  It  is  immaterial  when  the 
plaintiff  first  had  any  knowledge  of  the  matter,  since  he  did  not  communicate 
it  until  after  information  had  been  given  by  others.  It  was  left  to  the  jury 
to  say  whether  Dyeon  was  apprehended  and  brought  •o  justice  by  tho  infor- 
mation of  Clark  or  of  the  plaintiff.  It  is  averred  in  the  declaration.  >hat  fae 
plaintiff  gave  the  information  by  which  the  notes  were  traced. — [Aldereon^h 
—The  word  "  traced,"  imports  that  the  plaintiff  was  the  first  person  giviag 
sufficient  information ;  if  any  other  person  had  previously  done  so,  they  were 
already  traced.] — The  information  of  the  plaintiff  was  not  such  as  the  adver- 
tisement required.  Where  an  advertisement,  respectmg  a  stolen  child,  pro- 
mised to  reward  the  person  who  would  give  information  where  the  child  was, 
80  that  it  might  be  restored  to  its  parents,  and  the  plaintiff  communicated  to 
the  defendant  her  suspicion  where  the  child  was,  in  order  to  put  the  matter 
into  his  hands  for  his  benefit,  if  he  chose  to  run  the  risk,  and  the  child  was 
afterwards  restored  to  its  parents  by  the  exertions  of  the  defendant  actmg 
upon  the  plaintiff's  communication ;  it  was  held,  that  the  plaintiff  could  not 
reooTer  from  the  defendant,  to  whom  the  reward  had  been  paid,  either  the 
whole  or  any  portbn  of  it,  Falltek  v.  Barber  {a).  Secondly,  the  plaintiff  is 
not  entitled  to  judgment  non  obetanie  veredicto  on  the  second  plea;  that  plea 
traverses  the  allegation,  that  the  plaintiff  gave  the  information  by  which  the 
notes  were  traced ;  that  was  a  material  averment ;  and  the  jury  have  found 
for  the  defendant. 

Alexander  and  W^  H,  Wataon,  in  support  of  the  rule. — It  is  clear  that 
Waleh  received  the  information  for  the  first  time  on  the  5th  Auguet  The 
letter  from  Brigga  was  not  within  the  terms  of  the  hand-bill,  nor  could  the 
offender  be  convicted  upon  it.  That  letter  was  not  admissible  in  evidence, 
but  Brigga  himself  should  have  been  called. — [Lord  Abinger,  C.  B. — Surely 
that  letter  is  evidence  that  the  information  was  previously  received  from 
Brigga.] — ^The  first  plea  only  denies  the  fact  that  the  plaintiff  had  given  in- 
formation.— [Parke,  B. — It  denies  such  information  as  is  meant  in  the  hand- 
bill.]— ^The  averment  that  the  plaintiff  did  give  information,  by  which  the 
notes  and  monies  were  traced,  means  that  he  gave  informatbn  that  one  Dvee^ 

(a)  1  M.  &  Sel.  108. 
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was  the  party  who  had  committed  the  offence. — [Parke,  B. — If  that  be  yoar 
view  of  the  case,  then  the  declaration  is  bad,  for  want  of  an  averment  that  he 
gave  the  information  by  which  the  notes  were  traced.] — ^To  entitle  the  plain* 
tiff  to  the  reward,  it  would  be  sufficient  to  prove  that  he  gave  informaticm 
which  shewed  Dyson  to  be  the  robber.  The  third  issue  is  open  to  the  same 
objection  as  the  first,  it  being  qaite  clear  that  Brigg*  did  give  the  inibrmation, 
and  there  being  no  averment  that  he  alone  gave  it. 

Lord  Abinobr,  C.  B. — The  rule  must  lie  discharged.  The  "  information 
hj  which  the  same  may  be  traced,'^  means  the  first  information  by  which  the 
robber  may  be  detected  and  punished.  By  the  evidence,  that  seems  to  me  to 
have  been  given  by  Clark  to  Brigg9,  and  by  him  to  Brierhg,  the  plea  must 
DC  understood  in  the  same  sense  as  the  declaration,  and  means  such  a  tracing 
as  will  bring  the  robber  to  detection.  I  am  clearly  of  opinion  that  the  letter 
from  Briggs  was  admissible  in  evidence ;  it  was  the  only  means  of  proving 
what  the  communication  was.  That  fixes  the  date  of  Brigg**  communication, 
which  was  the  1st  August,  whereas  the  plaintiff  *s  information  was  on  the  4th. 
All  that  was  wanted  was  information  as  to  the  party  who  had  committed  the 
robbery,  and  that  was  done  by  darks  information  to  Briggs. 

Parke,  B. — I  concur  with  the  Lord  Chief  Baron,  that  the  rule  lor  entering 
a  verdict  for  the  plaintiff  on  the  first  and  third  issues,  must  be  discharged  ;  it 
is,  therefore,  immaterial  to  consider  the  application  as  to  the  second.  The  first 
and  third  pleas  raise  the  same  question,  namely,  whether  the  plaintiff  was  the 
person  who  gave  the  information  mentioned  in  the  declaration.  If  it  had  aj^ 
peared  that  the  plaintiff  and  another  gave  the  information  at  the  same  time, 
then  the  plaintiff  could  not  have  been  alone  entitled  to  the  reward.  Upon 
looking  to  the  hand-bill,  and  to  the  heading  of  it,  it  is  clear  that  the  defendant 
only  intended  to  offer  one  reward.  It  means  the  giving  such  information  as 
shall  trace  out  the  oflender,  and  also  procure  his  conviction.  The  plaintiff 
must  shew  that  he  gave  the  information  which  traced  the  notes  to  Dyson,  and 
procured  his  conviction ;  for  it  is  clear  that  the  first  person  who  has  so  done 
is  alone  to  have  the  money.  I  think  the  learned  judge  was  right  in  saying 
that  the  plaintiff  was  not  the  first  person.  It  appears  that  the  first  information 
was  given  by  Clark,  who  had  heard  a  confession  from  the  offender  himself, 
that  he  had  sold  a  5/.  note  and  a  30/.  note.  That  was  good  evidence  to  go  to 
the  jury  of  a  communication  to  the  plamtiff;  and  the  question  is,  whether 
that  was  the  first  communication,  within  the  meaning  of  the  hand-bill.  For 
though  there  was  no  proof  that  Clark  gave  the  information  to  the  plaintiff^ 
yet  as  he  informed  the  constable,  I  think  it  was  not  necessary  to  go  further, 
and  shew  that  he  informed  the  defendant 


Bolland,  B. — I  think  it  was  properly  led  to  the  jury  to  say,  whether  the 
plaintiff  gave  the  first  information.  As  to  the  question,  whether  the  letter  was 
properly  received  in  evidence,  I  have  no  doubt  whatever,  and  perfectly  con- 
cur in  what  has  been  said.  Brierky  being  asked  whether  he  could  state  the 
time  when  he  received  the  first  information  from  Briggs,  answered,  No ;  but 
on  the  letter  being  put  ii^to  his  hands,  he  said,  he  had  no  doubt  that  it  was 
before  the  1st  August 
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^j^JjjJU^-  Aldbrson,  B. — ^The  terra  "  first  informatiOT,'*  is  a  taotologous  expression. 

The  word  "  information,'*  used  in  the  declaration,  must  mean,  **  first  informa- 
tion." It  is  perfectly  clear,  that  unless  it  is  used  in  that  sense  in  the  hand-bill, 
there  is  no  meaning  in  it.  The  true  construction  is,  the  first  person  who 
shall  communicate  such  facts  as  will  lead  to  the  conviction  of  the  oflender.  I 
concur  in  the  opinion,  that  a  communication  to  an  authorized  person,  such  ss 
a  constable,  must  be  considered  as  a  communication  to  the  defendant. 

Rule  discharged. 


Attorney  General  v.  Sbwell. 

Ad  infonnation  ¥NFORMATION  by  the  Attorney  General  against  the  defendant,  to  recover 
tL*^pulw"°^  certain  arrears  of  assessed  laxes.  The  first  count  stated  that  the  defend- 
actijn  of  debt,  ant  was  indebted  to  his  Majesty  in  the  sum  of  80/.,  for  that  before  and  at  the 
uined  for  ar-  ~  ^i*"®  ^^  ^^6  making  the  assessment  in  that  count  mentioned,  to  wit,  on  the 

li?ux°'*?n2r  ^^^  ^P"*'  ^®^^'  *'  ^^®  ^*"***  ®^  ^*'  George,  Hanover  Square,  in  the  county 

much  aa  the       o^  Middlesex^  U>  wit,  at  fVeeimineter,  the  defendant  was  a  person  charge- 

c. 20  tliS  m-  ^^'®  ^  certain  duties  of  assessed  taxes,  payable  to  his  Majesty,  by  virtue  of 

Tidea  that  the     the  Statutes  in  that  case  made  and  provided,  and  that  being  so  chargeable^ 

recoverable  "aa  afterwards,  to  wit,  at  H^t/miiMf^  aforesaid,  he  was  in  due  manner  according 

A  debt  up^n       iq  l\^Q  fQ^ji  ^f  i]^^  Statute,  &c.,  assessed  for  the  said  duties  in  the  sum  of  40/., 

proi>erproceed»  for  the  year  ending  5th  April,  1835,  whereof  he  had  notice;  and  that  aAer- 

]^Mat  ^xteniL    ^^i^^^i  ^  ^^^  ^^-f  ^  certain  warrant  for  collecting  and  levying  the  said  duties 

or  by  informa-    was,  in  due  manner,  issued  out  and  delivered  to  a  certain  collector  of  the  said 

corditaelC         duties  for  the  said  parish.     And  the  Attorney  General  further  says,  that  the 

said  sum  of  money,  being  the  amount  of  the  said  duties  assessed  as  afores^ 

on  the  defendant,  has  not  been,  nor  could,  or  can  be  levied  or  coUtHrted  under 

or  by  virtue  of  the  said  warrant,  and  that  the  same  and  every  part  thereof 

still  remains  and  is  due,  and  in  arrear,  and  unpaid  to  his  Majesty,  and  that 

the  defendant  still  owes  the  same,  and  every  part  thereof,  to  his  Majesty, 

whereby  an  action  hath  accrued  to  his  Majesty  to  demand  the  said  sum  of 

40/.     The  second  count  was  the  same  as  the  first,  except  that  the  arrears 

sought  to  be  recovered  were  for  the  year  ending  the  6  th  April,  1836.     FUa, 

the  general  issue. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after 
Hilary  Term,  1837,  the  only  evidence  on  the  part  of  the  Crown  was  the 
production  from  the  head  office  of  the  Ck>mmissioners  of  Stamps  and  Taxes, 
of  the  schedule  of  defaulters  for  assessed  taxes,  made  pursuant  to  the  43  Geo. 
3,  c.  99,  s.45(ii);  from  which  it  appeared  that  the  defendant  was  a  defaulter 

(«)  And  be  it  further  enacted.  That  lectors  shall  not  have  been  able  to  col- 

the  collectors  appointed   as  aforesaid,  lector  receive  such  duties,  for  any  of  the 

shall  make  a  due  return,  fairly  written  causeti  before  mentioned,  and  which  sluill 

on  paper,  under  their  hands,  to  such  have  been  duly  verified  on  the  oath  of 

commissioners,  containing   the  names,  such  collector  as  aforesaid,  and  thepar- 

surnamee,  and  places  of  abode  of  every  ticular  reason  for  returning  each  defaul- 

peraou   within  their  respective  collec-  ler,  and  the  sum  and  sums  charged  upon 

tions,  from  whom  such  collector  or  col-  every  such  person ;  and  such  commis- 
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in  those  two  years  to  the  amoant  of  59/.  7«.  6d.  It  was  contended,  on  the 
part  of  the  Crown,  that  by  the  5  &  6  ff.  4,  c.  20,  s.  13,  such  schedule  was 
conclusive  evidence  against  the  defendant  of  the  sums  mentioned  therein  being 
due  to  the  Crown.  For  the  defendant,  it  was  objected  that  this  information 
could  not  be  supported,  inasmuch  as  the  latter  part  of  the  13th  section  declared 
this  to  be  a  debt  upon  record,  on  which  no  personal  information,  in  the  nature 
of  an  action  of  debt,  could  be  founded,  and  that  the  proper  mode  of  proceed- 
ing was  by  writ  of  tcirtfaciatt,  which  would  give  the  party  an  opportunity  of 
putting  a  defence  upon  the  record.  The  Lord  Chief  Baron  was  inclined  to 
think  the  objection  valid  ;  and  a  verdict  was  entered  for  the  Crown,  with 
liberty  for  the  defendant  to  move  to  enter  a  verdict  for  him. 

Price  having,  in  Easter  Term,  1837,  obtained  a  rule  ni>j,  accordingly, 

The  Solieitor  General  and  Amoe,  in  Drinity  Term,  shewed  cause. — The 
case  turns  upon  the  construction  to  be  put  upon  the  Statutes  relating  to  the 
assessed  taxes,  viz.  the  43  Geo,  3,  c.  99;  the  43  Geo.  3,  c.  161  ;  and  the 
5  &  6  fF.  4,  c  20;  and  the  question  is,  whether  the  crown  can  proceed  upon 
this  information,  which  is  in  the  nature  of  a  popular  action  of  debt,  when  the 
Act  of  Parliament  declares  it  to  be  a  debt  upon  record.— [Lord  Abinger,  C.  B. 
— Formerly  the  schedule  was  a  record  o(  Exchequer,  but  the  13th  section  of 
the  5  &  6  ff^  4,  c.  20,  requires  that  it  should  be  deposited  and  remain  in  the 
head  office  of  the  Commissioners  of  Stamps  and  Taxeo,  and  be  a  record  there.] 
—Notwithstanding  that  section,  it  is  submitted  that  .the  crown  may  proceed 
to  recover  this  debt  by  the  ordinary  mode.  By  the  43  Geo,  3,  c.  99,  s.  9, 
the  commissioners  for  executing  the  Act  who  are  not  the  officers  of  the  crown 
are  to  meet  annually,  and  appoint  assessors  of  the  duties  of  the  different 
parishes  and  places,  who,  upon  a  certain  day,  are  to  bring  in  their  certificates 


2fa 


Sttkequer, 


Bioners,  after  due  examination  thereof 
on  the  oaths  or  affirmations  as  aforesaid 
of  the  collectors,  shall  ascertain  the  huiiis 
which,  according  to  the  provisions  of 
any  of  the  said  Acts  herein  mentioned, 
shall  have  been  discharged  from  assess- 
ment for  any  cause  therein  specially  al- 
lowed; and  the  said  commissioners  sliall 
aUo  make  out  their  schedules,  containing 
the  suro^  so  discharged,  and  the  sums 
with  which  each  and  every  such  defaul- 
ter ought  to  be  charged,  and  the  sums 
which  shall  not  have  been  collected  by 
occHsion  of  the  ^ullector^s  neglect,  and 
which  ought  to  be  re-assrssed  on  the 
parish,  ward,  or  place,  as  aforesaid,  and 
shall  cStuse  the  said  several  particulars 
to  be  inserted  in  a  schedule,  fairly  writ- 
ten on  parchment,  under  the  bands  and 
seals  of  such  commissioners,  or  any  two 
or  more  of  them,  containing  the  names 
and  surnames  of  the  said  collectors,  and 
the  same  to  be  delivered  to  the  receiver 
general,  to  be  returned  bv  such  receiver 
general  into  his  Majesty  s  said  CH)urt  of 
Bxekequisr,  whereupon  every  person  so 
making  default  of  payment,  and  each 


parish,  ward,  or  place  so  in  default,  may 
be  chargt^d  by  process  of  Court,  accord- 
ing tt»  the  coiii-se  thereof  in  that  behalf; 
and  in  default  of  such  schedule  made  out 
according:  to  the  directions  of  this  Act, 
it  shall  be  lawful  for  the  receiver  general 
aU'l  he  is  hereby  required  to  return  every 
sucli  parish,  ward,  or  place,  insuper  for 
all  Kunis  not  paid  to  the  receiver  general, 
and  contained  in  the  duplicate  of  assess* 
ment  to  hiui  delivered,  and  all  such  sums 
so  returned  shall,  in  such  case,  be  re* 
assessed  on  such  parish,  ward,  or  place, 
and  ail  and  every  the  proper  officers 
therein  concerned  shall,  and  they  hre 
hereby  required  to  take  care,  from  time 
to  time,  that  such  process  be  duly  issued 
and  made  effectual,  so  that  all  such  sums 
as  shall  be  in  arrear  and  unpaid  as  afore- 
said, may  be  speedily  recovered  and  paid 
into  his  Majesty *s  Exchequer;  and  If 
any  such  collector  shall  neglect  or  re- 
fuse to  make  such  return,  in  manner 
before  directed,  every  such  collector 
shall  forfeit  the  sum  of  one  hundred 
pounds. 
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ofassesument  in  writing,  verified  upon  their  oaths;  and  at  the  fiame  ttiM 
Ihey  are  to  return  the  names  of  two  persons  to  be  collectors.  By  the  12th 
section,  the  assessments  delivered  in  by  the  assessors  shall  be  signed  by  the 
commissioners,  and  they  shall  also  sign  three  copies  of  the  assessments,  and 
deliver  them  to  the  collectors,  with  warrants  under  the  hands  of  the  commis- 
sioners for  collecting  the  same,  upon  which  the  collectors  are  to  make  demand 
of  the  sums  charged  upon  the  respective  parties  at  their  last  place  of  abode, 
and  upon  payment,  to  give  acquittances,  which  shall  be  perfect  discharges. 
Then  the  20th  section  provides  that  the  crown  shall  appoint  inspectors  and 
surveyors.  Section  24  gives  a  power  of  appeal  in  cases  of  surcharge  to  com- 
missioners ;  and  by  section  29  their  decision  is  to  be  final.  The  33d  section 
gives  the  collectors  a  power  of  distraining,  upon  non-payment  of  the  duties, 
and  of  selling,  and  in  certain  cases  of  imprisoning  the  parties  making  defiialt. 
The  44th  and  45th  sections  regulate  the  proceedings  in  case  the  collectors 
cannot  obtain  the  money.  Then  the  43  Geo.  3,c.  161,  mnkes  further  provi- 
sions. The  23d  section  (6),  directs  that  such  duties  as  cannot  be  collected 
may  be  recoverable  as  a  debt  upon  record  to  the  King's  Majesty,  his  heirs 
and  successors.  In  the  present  case  the  whole  proceedings  were  conformable 
to  these  Acts ;  the  assessments  were  made  and  delivered  to  the  collectors,  and 
a  schedule  of  defaulters  made  and  returned  to  the  commissioners,  who  made 
a  copy  of  it,  and  returned  it  to  the  receiver  general,  by  whom  it  was  trans- 
mitted to  the  Court  of  Exchequer.  That  continued  to  be  the  course  until 
the  5  &  6  ^.  4,  c.  20,  s.  1 3,  by  which  it  is  enacted  that  all  such  schedules 
as  aforesaid,  which  shall  be  made  out  at  any  time  after  the  commencement  of 
this  Act,  shall  be  delivered  over  or  transmitted  by  the  receiver  generaly  receiv- 
ing inspector,  or  other  receiver,  to  whom  the  same  shall  have  been  delivered, 
to  the  G)mmissioners  of  Stamps  and  Ta.Tes,  and  shall  be  deposited  and  re- 
main in  the  head  office  of  the  last-mentioned  commissioners ;  and  the  produc- 
tion of  any  schedule  so  deposited,  and  purporting  to  contain  the  name  or 
names  of  any  such  defaulter  or  defaulters  as  aforesaid,  shall  be  conclusive 
against  any  person  named  therein,  as  making  default  of  payment;  and 


(b)  And  be  it  further  enacted,  That 
e%'erj  assessment  to  be  made  of  the  said 
duties  in  pursuance  of  tliis  Act,  in  Engr" 
landy  fFateM,  Ktid  Berwick-upon-Tweed^ 
shall  be  in  force  for  one  whole  year, 
commencing  from  the  fifth  day  of  April 
in  the  year  in  which  the  same  shall  be 
made,  and  ending  on  the  fifth  day  or 
April  then  next  following ;  and  the  said 
several  duties  shall  he  paid  by  quarterly 
infttalroenta,  on  the  days  hereinafter  men- 
tioned rthat  is  to  say),  on  the  twentieth 
day  of  June,  for  the  quarter  commencing 
from  the  fifth  day  ot  April,  and  ending 
on  the  fifth  day  of  July;  the  twentieth 
day  of  September  J  for  the  quarter  com- 
mencing n-om  the  fifth  day  of  •/u/y,  and 
ending  on  the  tenth  day  ot  October ;  and 
the  twentieth  day  of  Decembtr,  for  the 
quarter  coromencinfi:  from  the  tenth  day 
(of  October,  and  ending  on  the  fifth  day 
of  January ;  and  the  twentieth  day  of 
March^  for  the  quarter  commencing  on 


the  fifVh  day  of  January,  and  ending  on 
the  fifth  day  of  April,  in  every  year,  the 
first  payment  thereof  to  he  made  on  the 
twentieth  day  of  June,  one  thousand 
eight  hundred  and  four ;  and  it  shall  be 
lawful  for  the  revpective  commissioners, 
or  any  two  or  more  of  them,  and  they 
are  hereby  required,  as  soon  as  the  as- 
sessment shall  be  made,  to  issue  out  and 
deliver  to  the  respective  collectors  their 
warrants  for  the  speeiy  and  effectual 
levying  and  collpcting  the  said  dotics, 
as  the  same  shall  become  payable,  by 
quarterly  instalments  as  aforrsaid;  and 
such  part  thereof  as  cannot  be  s«i  levied 
and  collected  may  be  recoverable  is  a 
debt  upon  record  to  the  King^s  Majesty, 
his  heirs  and  successors,  with  full  eotti 
of  suit,  and  all  charges  attending  the 
same,  and  when  so  recovered,  the  dotiei 
shall  he  paid  to  the  receiver  general  in 
aid  of  the  narish  or  place  answerable  for 
the  same. 
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igiinst  ewetj  parisb,  ward,  or  place  named  therein  as  in  default  of  the  sum  or 
snms  mentioned  in  any  such  schedule  being  due  and  owing,  and  in  arrear 
and  unpaid  to  his  Majesty,  his  heirs  and  successors,  unless  payment  thereof 
shall  be  proved ;  and  every  such  sum  shall  be  recoverable  from  the  person 
or  persons  making  default  of  payment  thereof,  as  a  debt  upon  record  to  the 
King^s  Majesty  his  heirs  and  successors  with  full  costs  of  suit  and  all  charges 
attending  the  same."  It  is  contended  on  the  other  side,  that  if  the  proceed- 
ings had  been  by  tcire facias,  the  defendant  would  have  been  let  in  to  give 
evidence  that  the  debt  was  not  due  ;  but,  it  is  submitted  that  it  is  not  so ; 
for  the  only  question  in  that  case  would  have  been,  whether  there  was  a 
record  or  not.  The  Statute  does  not  mean  that  that  proceeding  must  be 
upon  the  schedule,  as  if  it  were  a  record,  but  only  that  the  production  of  the 
parchment  should  be  conclusive  evidence,  as  in  debt  on  a  record. — [Lord 
AbingeTy  C.  B. — It  is  very  probable  that  the  persons  who  drew  these  clauses 
had  not  any  very  accurate  knowledge  of  the  forms  of  action.] — It  is  true  that 
the  crown  might  have  proceeded  by  scire  facias,  or  extent,  but  in  neither 
way  could  the  merits  of  the  case  have  been  gone  into. — [Lord  Abinger,  C.  B. 
— ^The  43  Gso.  3,  c.  161,  s.  23,  requires  the  commissioner  to  issue  their 
warrant  to  the  collector,  and  such  part  as  cannot  be  collected  may  be  reco- 
verable as  a  debt  on  record  to  the  King ;  therefore  the  record  was  a  record  of 
this  Court.] — Then,  the  subsequent  Act  says,  it  shall  be  lodged  with  the 
commissioners,  and  not  in  this  Court.  If  it  were  a  record,  there  was  no  oc- 
casion to  say  that  it  should  be  conclusive  evidence.  Supposing  scire  facias 
were  brought,  it  would  be  necessary  first  to  lodge  the  record  in  this  Court. 
— [Aldersotiy  B. — Should  you  not  have  filed  the  schedule  in  this  Court,  in 
order  to  proceed  upon  it.] — The  crown  does  not  treat  it  as  a  debt  of  record. 


The 
Attornkt 
GxHEaAL 

r. 
Sewbll. 


Pricey  eontrd. — ^The  question  depends  upon  the  nature  of  the  debt,  and  the 
nature  of  the  proceeding,  to  recover  the  duties  given  to  the  crown.  A  debt  on 
record  to  the  King  means  a  crown  judgment,  upon  which  nothing  further  can  be 
done. — [Lord  Abinger,  C.  B. — ^A  debt  of  record  is  not  necessarily  a  judgment ; 
for  instance,  a  person  may  come  and  acknowledge  a  recognizance.] — It  is  true 
that  a  bond  to  the  King  is  only  matter  quasi  of  record ;  but  this  is  more  than  a 
bond  debt ;  it  is  a  debt  enrolled,  though  instead  of  being  in  the  King's  Remem- 
brancer's Office,  the  Act  requires  it  to  be  lodged  in  the  Head  Commissioners 
Office  of  Stamps  and  Taxes.— [y4/(^«on,  "B. — Then,  you  contend  that  the  Com- 
missioners of  Stamps  and  Taxes  are  now  officers  of  the  Court  o{  Exchequer, "l — 
Unquestionably,  every  person  concerned  in  the  collection  of  the  King's  reve- 
nue is  an  officer  of  this  Court,  and  under  its  control.  The  crown  has  a  par- 
ticular process  for  the  recovery  of  its  debts,  from  which  it  cannot  deviate. 
The  mam  object  of  the  crown's  proceedings,  is  not  only  safety  from  damage 
or  loss,  but  expedition  in  recovering  its  debts.  By  this  mode  of  pro- 
ceeding the  debt  is  delayed,  and  the  ex  pence  increased.  The  Statute  only 
makes  the  schedule  evidence  of  non-payment,  and  not  evidence  of  the  debt 
Much  useful  information,  as  to  the  nature  of  the  debt,  is  to  be  found  in  Chief 
Baron  Gilberts  Treatise  on  the  Court  of  Exchequer,  It  is  there  said  (c). 
"  Towards  the  time  of  H.  7  and  H,  8,  as  the  revenue  increased,  and  mer- 
cfaaots  were  obUgM)  to  make  payments,  the  customers  and  collectors  received 


VOL.  I. 
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bonds  from  the  parties  to  the  King.  These  collectors  were  no  more  than 
bailifis  or  receivers,  and  not  as  justices  between  the  King  and  the  party; 
and  therefore  the  acknowledgments  before  them  were  not  in  the  Court  of 
record.  And  there  was,  before  33  H.  8,  30,  this  diflerence  between  them 
and  bonds  of  record,  that  these  were  immediately  levied  by  the  levari ;  but 
those  debts  not  of  record,  could  not  be  levied  by  the  levari^  but  a  Mcirtfadat 
was  to  issue  thereupon ;  and  the  reason  of  the  diflerence  is,  that  where  an 
obligation  is  acknowledged  in  a  Court  of  record,  such  recognizance  is  the 
same  as  a  judgment ;  the  conusor  is  personally  present,  and  the  Court  is 
supposed  to  know  him  as  much  as  a  defendant,  against  whom  they  give  judg- 
ment. And  hence  it  is  that  the  levari  issues,  and  all  the  other  prerogative 
process ;  and  that  debt  cannot  be  dieeharged  until  there  be  a  receipt  upon 
record.  But  where  the  King^s  ministerial  officer  takes  an  obligation  to  the 
King,  such  obligation  is  not  of  record ;  and  when  the  officer  delivers  sudi 
obligation  into  Court,  the  time  of  delivery  is  recorded ;  so  that  if  that  obliga- 
tion be  just,  and  the  conusor  has  nothing  to  say  against  it,  nobody  can  con- 
trovert  the  time  of  its  lien,  because  the  delivery  is  of  record,  and  therefore  it 
ought  to  bind  from  that  time  ;  but  the  obligation  is  no  more  than  a  warrant 
of  attorney  for  the  ministerial  or  other  person  to  deliver  it  of  record,  for  being 
an  act  in  paie,  and  not  of  record,  the  conusor  may  come  in  at  the  return  of 
the  eeire  facias  and  traverse  the  obligation ;  but  in  this  it  diflers  from  a 
warrant  of  attorney  ;  for  if  a  man  forge  a  bond  and  warrant  of  attorney,  and 
then  confess  judgment,  the  defendant  can  never  deny  the  deed  if  a  eeire  faeiae 
issued  afYer  a  year  and  a  day ;  but  in  this  case  there  is  no  judgment  upon 
the  bond,  for  the  bond  is  only  delivered  of  record,  and  therefore  the  judg- 
ment upon  the  bond  arises  only  on  the  scire  faeiae  ,'  and  therefore,  in  Ireland 
they  often  take  a  warrant  of  attorney  to  confess  judgment,  upon  such  bond  in 
an  action  of  debt  ;  and  when  such  judgment  is  entered,  it  is  a  matter  of 
record,  and  cannot  be  dieeharged  but  by  an  act  of  equ4d  notoriety^  It  is 
difficult  to  understand  what  is  meant  by  the  schedule  being  conclusive  evi- 
dence. The  words  **  conclusive  evidence,^  would  imply  that  it  is  not  neces- 
sary to  go  into  any  evidence  at  all.  To  proceed  by  information,  is  to  make 
that  matter  in  pais^  which  is  already  matter  of  record.  For  debts  in  fieri  an 
information  is  the  proper  course  {d) ;  but  where  they  are  actually  of  record,  a 
levari  may  at  once  issue ;  and  a  debt,  recoverable  as  a  debt  of  record,  is,  in 
other  words,  leviable  by  the  sheriff.  The  nature  of  this  proceeding  is  fully 
treated  of  in  Prices  Exchequer  Practice (e),  from  which  it  appears,  that 
"  such  process,  notwithstanding  it  is,  in  its  form  and  general  force  and  eflect, 
final,  and  in  the  nature  of  an  execution,  might  be  pleaded  to  on  this  side  of 
the  Court,  both  in  bar  or  denial,  and  in  discharge  of  the  debt,  or  charge  upon 
the  roll  against  the  party  who  was  the  object  of  the  proceeding."  Blaeketone 
and  other  writers  put  the  revenue  of  taxes  upon  the  ground  of  ancient  duties 
to  the  crown,  which  were  leviable  without  any  proceeding  at  all.  It  is  there- 
fore clear  that  this  is  a  de6ned  and  settled  debt,  upon  which  the  great  privi- 
lege of  the  Court  of  Exchequer  ought  to  be  executed  "  for  its  speedy  levy 
and  for  the  soonest  satisfaction  of  the  King's  debt. — [Alderson,  B.— The  second 
rule  of  the  48  Geo.  3,  c.  141,  (class  V.)  says,  **  That  every  such  schedule, 
being  certified  under  the  hand  of  the  receiver  general,  or  his  deputy,  of  the 


(<0  Gilbert*8  Ex.  165. 
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cocDtyor  division  where  the  said  arrears  accrued  to  the -Court  of  Exchequer, 
at  Wesimnuier,  shall  be  received  and  taken  as  sufficient  evidence  of  a  debt 
due  to  his  Majesty,  and  shall  be  a  sufficient  authority  to  his  Barons  of  the 
said  Ckmrt,  or  any  one  of  them,  to  cause  process  to  be  issued  against  such 
defaulters  named  in  the  said  schedule,  to  levy  the  whole  sum  in  arrear  and 
unpaid  by  such  defaulters ;  and  the  sheriff  or  other  ofiicer  to  whom  the  said 
process  shall  be  directed,  shall,  without  delay,  cause  the  whole  sum  in  arrear 
to  be  leTied.^     Therefore,  upon  the  schedule  being  returned,  there  is  an 
express  power  to  issue  a  levari  faeias.] — The  word  "  process,"     is    used 
throughout     An  information  cannot  be  said  to  be  process,  which  shews 
that  the    present   proceeding  is  incorrect. — [Lord  Abmger,  C.  B. — It  is 
true,  that  where  the  debt  is  of  record,  the  proper  process  for  recovering  it  is 
by  kvari  fadae,  to  which  the  party  may  plead  all  equitable  matters,  or  he 
may  apply  by  motion,  which  is  the  more  ordinary  practice,  to  remove  the 
hsnds  of  the  sheriff,  and  let  in  the  equitable  claim ;  but  the  question  which 
arises  here  is  whether,  upon  the  construction  of  the  Act,  the  crown  may  not 
proceed  either  by  summary  process  or  by  information. — Alderson,  B. — The 
Statute  says,  the  schedule  shall  be  conclusive  evidence  of  the  debt  due  and 
owing  from  the  person  named  therein.    The  party  might  shew  that  he  was 
not  the  person  named  therein.]— By  the  33d  section  of  the  43  Geo.  3,  c.  99, 
a  power  of  distress  is  given  where  payment  has  been  refused.    By  the  35th 
section,  when  persons  remove  without  paying  their  taxes,  that  fact  is  to  be 
certiBed  to  the  commissioners  of  the  place  where  the  party  can  be  found,  which 
commissioners  are  to  cause  the  amount  to  be  levied  and  paid  to  the  collector 
of  the  pariah  where  the  assessment  was  made.    By  the  41st  section,  collec- 
tors refusing  to  attend  commissioners  with  their  assessments,  are  to  forfeit 
50/.;  and  if  there  is  money  in  the  hands  of  the  collectors  which  cannot  be  re- 
covered under  the  hand  of  the  commissioners,  or  the  commissioners  shall 
neglect  to  issue  such  warrant,  the  amount  shall  be  recoverable  as  a  debt  on 
record.    That  clause  shews  that  an  express  distinction  is  taken  between  debts 
recoverable  as  matters  of  record,  and  those  recoveraole  by  information.     In 
the  45th  section,  a  distinction  is  taken  between  a  person  and  the  parish ;  and 
it  makes  express  provision  that  all  sums  in  arrear  shall  be  speedily  recovered. 
The  47th  section  requires,  '*  that  where  there  has  been  a  failure  in  assessing 
the  duties,  or  returning  the  duplicates,  the  receiver  general  shall  certify  the 
same  to  the  Barons  of  the  Exchequer,  with  the  names  of  the  commissioners, 
assessors,  &c.,  who  shall  be  respectively  liable  to  process  from  time  to  time 
by  writ  of  dietringaer     Then  comes  the  5  &  6  W,  4,  by  the  13th  section  of 
which,  the  head  office  of  the  Commissioners  of  Stamps  and  Taxes  is  made  an 
office  of  the  Court  by  requiring  the  schedule,  which  was  formerly  delivered 
here,  to  be  lodged  in  that  office. — [Lord  Abinger,  C.  B. — You  contend  that 
it  was  the  intention  of  the  legislature  to  give  a  document,  not  in  Court,  the 
Bame  force  and  effect  as  formerly,  when  it  was  brought  into  Court] — ^The 
Utter  part  of  the  13th  section  says,  that  "  the  schedule  shall  be  conclusive 
evidence  against  any  person  named  therein,  &c.,  and  against  every  parish,  &c. 
and  every  such  sum  shall  be  recoverable  as  a  debt  upon  record,  with  full 
costs  of  suit  and  all  charges  attending  the  same.'*     The  making  it  a  record  is 
the  foundation  for  the  immediate  and  speedy  process,  which  throughout  the 
vhole  of  the  Act,  the  officers  of  the  Court  are  peremptorily  required  to  adopt 
It  is  submitted,  that  the  construction  contended  for  is  in  aid,  rather  than  in 
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ExtAaqiuK       derogation  of  the  right  of  the  crown ;  and  that  the  proceeding  by  inforroatioD 

"1/^'        is  not  only  repugnant  to  a  sound  construction  of  the  Act,  but  also  at  Tari* 

Attorney      ance  with  the  recognized  practice  of  the  revenue  laws. 
General 

Sbwell.  The  Solicitor  General  replied. — [Lord  Abinger^  C.  B. — Let  roe  call  your 

attention  to  this  view  of  the  question.  There  are  two  cases  provided  for  by 
the  Statute,  one  of  an  individual,  and  another  of  the  parish.  Both  are  em- 
braced in  the  13th  section  of  the  5  &  6  Will.  4,  c.  20,  and  both  schedules  are 
to  be  deposited  with  the  Comniissioners  of  Stamps.  Now,  suppose  this  had 
been  the  case  of  a  parish  in  default,  what  process  would  you  have  taken 
under  the  Act  ?] — ^The  crown  would  have  proceeded  against  the  parish  in  the 
same  mode  as  before  the  passing  of  the  Act,  and  the  production  of  the  sdie- 
dule  would  be  conclusive  evidence. — [Lord  Ahinger^  C,  B.^Then  you  must 
have  applied  to  the  Court,  or  a  judge,  and  have  produced  the  schedule,  and 
have  shewn  by  affidavit  that  it  was  duly  deposited  with  the  commissioners, 
and  then  have  applied  for  a  dietringas  against  the  parish.  As  you  must  do 
that  in  one  case  why  should  you  not  in  the  other?]— It  is  not  said  that  such 
a  proceeding  might  not  be  taken  against  an  individual,  but  it  is  submitted 
that  there  is  nothing  to  prevent  the  crown  from  adopting  the  present  mode  of 
proceeding. — [Lord  Abinger,  C.  B. — There  can  be  no  reason  why  the  crown 
should  abandon  the  summary  process  of  a  levari  facia*,  and  go  through  the 
form  of  an  information  and  trial.] — There  is  little  doubt  that  the  words  *'  re- 
coverable as  a  debt  upon  record,"  were  copied  from  the  old  act  without  con- 
sidering the  effect  of  them. 

Cur.  adv.  vuli. 


Lord  Abinoer,  C.  B.,  now  delivered  the  judgment  of  the  Court.— -This 
was  an  information  filed  by  the  crown,  not  purporting  to  be  filed  upon 
any  document  or  any  record,  but  stating,  that  the  defendant  had  been  assessed 
in  certain  taxes,  and  that  a  warrant  had  issued  against  him,  signed  by  the 
commissioners,  but  that  the  sum  had  not  been,  nor  could  be,  collected  under 
it ;  and  that  the  same  remained  due  and  in  arrear  and  unpaid,  whereby  an 
action  hath  accrued,  &c.  The  information  was  supported  at  the  trial  by  the 
production  of  the  assessment  itself  from  the  tax-ofUce,  in  which  the  party  ap- 
peared as  in  arrear  for  the  sum  sought  to  be  recovered.  It  was  contended  on 
the  part  of  the  crown,  that  by  the  5  &  6  fV.  4,  c.  20,  s.  13,  this  assessment 
was  made  conclusive  evidence  ;  but  on  the  other  hand,  it  was  objected  by 
Mr.  PHee,  that  the  same  section  made  the  debt  recoverable  as  a  debt  of  record 
which  could  only  be  recovered  by  scire  factas,  extent,  or  by  filing  an  infor- 
mation upon  the  record  itself.  My  impression  originally  at  the  trial  was, 
that  the  objection  must  prevail :  we  have  taken  time  to  consider  it,  and  have 
come  to  the  conclusion,  with  some  reluctance,  that  the  objection  must  succeed, 
and  that  a  verdict  ought  to  be  entered  for  the  defendant.  It  is  very  remark- 
able, that  by  this  Act  of  Parliament  the  assessments,  which  used  to  be  re- 
turned into  this  Court,  are  now  returned  to  the  office  of  commissioners  of 
taxes,  and  are  to  be  kept  there,  and  yet  the  person  who  is  in  arrear  is  made 
liable  to  pay  the  arrear  as  a  debt  upon  record.  The  document  which  is  made 
returnable  by  the  Act  of  Parliament,  is  kept  by  the  commissioners  in  Somer- 
set'Aouee ;  and  though,  doubtless  the  object  of  the  Act  was  very  laudable 
and  correct,  it  is  unfortunate  that  the  words,  ''  shall  be  recoverable  as  a  debt 
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upon  record,"  were  used.    We  know  of  no  means  to  recover  it  as  a  debt      ^Ssduquer, 
upon  record  but  by  teire/acitu,  or  extent,  or  filing  an  information  upon  the 
record  itself.    Here  there  is  nothing  stated,  but  that  there  was  an  assess- 
mentanda  warrant. 

Rule  absolute. 


Cowling  v.  Hiooinson. 

npRESPASS  for  breaking  and  entering  the  plaiatifl's  close,  with  horses,  carts.  Where  the 

and  other  carriages.     Pleas  :  firsi,  not  guilty ;  second,  that  the  defendant  civet^n  tres- 

was  the  occupier  of  a  certain  close,  and  that  all  the  occupiers  of  that  close  p«Mmtnsuhe 

had  actually  as  of  right,  used  and  enjoyed,  without  interruption,  for  the  breaking  and 

full  period  of  twenty  years,  the  liberty  of  going,  returning,  Ac.  on  foot  and  *J5JJ|J'°?^J" 

with  horses,  carts,  and  other  carriages,  over  the  said  close,  in  which,  &c.  horses  and  car- 

The  third  plea  was  similar  to  the  second,  except  that  it  stated  an  user  of  defe^dan"*^  **** 

forty  years.     The  replication  traversed  the  second  and  third  pleas.     At  the  pleads  a  general 

trial,  before  Coieridge,  J.,  at  the  Liverpool  Spring  Assizes,  1838,  it  appeared  ov^er  the  close 

in  evidence  that  a  right  of  way  over  the  pliantiff 's  close  for  horses,  carts,  and  ^^'  horses  and 

carriages,  had  existed  from  time  immemorial,  and  that  the  road  had  been  plaintiff  may 

used  for  all  agricultural  purposes  by  the  occupiers  of  the  farm,  to  which  it  l^^^^  TMign-* 

led.    It  was  also  proved  that  no  coals  had  ever  been  conveyed  along  the  road  nient,  that  the 

except  on  one  occasion,  about  seventy  years  ago,  when  an  attempt  was  made  notTnt1tled*o 

to  convey  them,  but  was  frustrated  bv  the  then  owner  of  the  plaintiff's  close,  convey  •' coals*' 

mi      •  •Jill  1  •     1  111  1  along  the  close 

The  jury  were  not  required  by  the  learned  judge  to  say  whether  the  road  in  question. 
had  been  used  for  all  manner  of  purposes,  or  had  been  confined  to  agricul-  proMrition^f 
tural  purposes  only ;  but  they  found  a  general  verdict  for  the  plaintiff.     The  law,  that  a  par- 
judge  stated,  in  his  report,  that  he  considered  it  to  have  been  proved  that  the  hwTighrto^^e 
road  had  been  used  for  agricultural  purposes  only ;  and  he  further  stated,  *  ^°^^  ^^^ 
that  he  gave  the  defendant  leave  to  move  to  enter  a  verdict^  if  the  G)urt  IT  cnnitle?*ur' 
should  be  of  opinion  that  such  evidence  supported  the  plea  which  declared  pirowes  ;*but 
the  road  to  have  been  used  for  all  [purposes.  the  extent  to 

which  he  has 

Alexander  having  obtained  a  rule  to  enter  a  verdict,  or  for  a  new  trial,  from  whTch  the 

jury  may  infer 

Creewell,  Starkie^and  J.  S.  Worthy  shewed  cause.— It  was  proved  at  the  '^ft"ed  right  of 

trial  that  the  road  in  question  had  been  used  by  carts  and  carriages  for  agri-  user- 
cultural  purposes  only ;  that  it  had  never,  within  the  last  forty  years  been 
used  for  the  conveyance  of  coals,  and  that  as  long  as  seventy  years  ago, 
parties  had  been  prevented  from  conveying  coals  upon  it.  The  defendant, 
however,  contended  that  proof  of  user  for  agricultural  purposes  established 
his  right  to  use  the  way  generally,  and  that  without  a  new  assignment  the 
plaintiff  was  not  entitled  to  shew  that  the  way  had  not  been  used  for  carrying 
coals.^[Lord  Abinger^  C.  B. — Now  could  the  question  of  new  assignment 
wise,  unless  the  right  to  carry  coals  had  been  first  raised  on  the  record  ?] — 
Proof  of  a  right  to  use  a  road  for  farming  purposes  does  not  support  a  plea, 
that  claims  a  right  to  use  it  for  all  purposes,  Ballard  v.  Dyeon  (a), — 

(a)  I  Taunt.  279. 
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[Parkg,  & — Gan  the  use  of  the  road  be  confined  to  those  purposes  meielj 
for  which  it  was  originally  granted?  If  it  can,  suppose  a  road  to  hare  been 
used  merely  to  convey  the  grass  from  pasture  land,  if  that  land  is  aflerwards 
rendered  arable,  would  it  not  follow  that  a  party  would  have  no  right  to 
carry  away  the  corn.  It  seems  a  consequence  of  the  plaintiff's  argument, 
that  the  agricultural  purposes  themselves  might  be  limited.] — ^That  questioQ 
may  be  answered  by  another.  Suppose  a  man  receives  a  grant  of  right  of 
way  to  his  farm,  could  he  build  a  square  upon  that  farm  and  give  all  the  in- 
habitants a  right  of  way  to  their  houses  ?  Rex  v.  Lyon  (b),  and  Tke  Mar- 
qui*  of  Stafford  v.  Coyney  (c),  shew  that  the  use  of  a  road  may  be  restricted 
to  certain  carriages  only.  Rex  v.  The  Marquie  of  Buckingham  (if),  and 
Howell  V.  K%ng(e\  prove  that  a  right  of  way  may  be  limited  in  other  res- 
pects. Jackson  V.  Stacey  (/)  establishes  that  a  right  to  use  a  road  lor  the 
purposes  of  agriculture,  is  not  a  general  and  unqualified  right.  DrwweU  v. 
TowkT(g),  and  BmioeT  v.  HiU{K),  are  in  point.  It  was  proved  that  cmls 
were  never  carried  along  the  way  in  questbn.  A  party  who  claiins  by 
prescription  ought  to  substantiate  his  claim  in  the  precise  terms  in  which  he 
flakes  it.  Pring  v.  Henley,  Bull.  Ni.  Pr.  69.  They  also  cited  Reigndds 
V.  Edwards  («),  Morewood  v.  Wood  (J),  Rogers  v.  Allen  (k),  BuUard  ▼.  JEfar- 
rison  (/),  2  Sound.  175,  b. ;  RicksUs  v.  Salwey  (m),  Taylor  v.  Whitehead  (n). 
I  Ro  Abr.  391  ;  Bright  v.  Walker  {p),  Monmouth  Canal  Company  ▼.  Har- 
ford {p\  Com.  Dig.  "Chemin,"  D.  2;  Triekeyy.  Yeandall{q). 

Alexander  Rni  Wightman,eontrd.— The  defendant's  plea,  together  with  the 
evidence  ofTered  at  the  trial,  disposes  of  all  the  cases  cited  by  the  plaintifll  The 
plea  claims  an  extensive  and  unqualified  right  of  way,  and  the  evidence  shewed 
an  absence  of  all  interruption  of  the  user  of  the  way.  The  plaintiff  assumes 
that  the  road  in  question  was  used  for  agricultural  purposes  only,  but  the 
evidence  negatives  that  assumption,  and  the  jury  were  never  required  to  say 
whether  it  was  an  agricultural  road  or  not.— [Par**,  B.— Ought  you  not  to 
have  asked  the  judge  to  submit  that  question  to  the  jury  ?]— When  an  unin- 
terrupted user  for  every  description  of  vehicle  was  proved,  the  defendant 
was  entitled  to  the  verdict.  The  circumstance  of  the  jury  not  having  found 
this  road  to  be  an  agricultural  one,  distinguishes  this  case  from  Jaeksan  ▼. 
Stacey,  Ballard  v.  Dyson,  and  Rex  v  Lyon.  According  to  the  argument 
of  the  plaintiff,  it  was  incumbent  on  the  defendant  to  shew  a  specific 
carrying  of  coals  along  the  road  in  question.  But  if  a  right  to  convey 
certain  articles  along  a  road  could  be  established  only  by  shewing  those  arti- 
cles to  have  been  conveyed  on  some  former  occasion,  no  right  of  way  could  ever 
be  proved.— [rx)rd  Abinger,  C  B.— The  jury  would  have  to  infer  whether  the 
road  had  been  used  for  all  purposes,  or  only  for  certain  articles ;  butaccord- 


(b)  Ry.  &  Moo.  151 ;  5D.  &  By.  497. 

(c)  7  B.  &  Cr.  257. 
id)  4 Campb.  189. 
:e)  1  Mod.  191. 

(/•)  Holt,  N.  P.  C.  455u 
(e)  3  B.  &  Adol.  735. 
'%)  2  Bing.  N.  C.  339 ;   1  Hodges, 
\;  1  Scott,  526. 
t)  WillcR,  282. 
')  4  T.  Rep.  157. 


(k)  1  Camp.  309. 


(0  4  M.  &  Scl.  387. 

(m)  2  B.  &  Aid.  360. 

(n)  Doug.  716. 

(o)  1  Cr.,  M.  &  Bos.  211 ;  4  Tyrw. 
502. 

(»)  1  Cr.,  M.  &  Bos.  614;  5  Tyrw. 
68. 

(q)  2  Bing.  26 ;  9  B.  Moore,  55. 
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ing  lo  your  argument,  if  you  had  stated  in  your  plea  a  prescription  to  carry 
coals,  that  prescription  would  have  been  fully  proved  by  the  evidence  oflered 
at  the  trial.] — Tlie  defendant  did  not  desire  to  use  the  road  for  the  purpose 
of  carrying  coals.  If  the  argument  of  the  plaintiffis  correct,  the  whole  ques- 
tion depends  upon  the  contents  of  the  carts ;  but  a  right  of  way  for  carriages 
was  never  made  to  depend  upon  the  description  of  articles  with  which  the 
carriages  are  loaded. — [Parke,  B. — ^You  might  have  insisted  upon  taking  the 
opinion  of  the  jury  whether  the  right  of  way  was  limited  to  agricultural  pur- 
poses or  not] 

Lord  Abinger,  C.  B. — We  cannot  lay  it  down  as  a  legal  proposition, 
(hat  where  a  party  proves  his  right  to  use  a  road  for  many  purposes,  the 
law  gives  him  a  title  to  use  it  for  all  purposes.  The  jury  are  always  at 
liberty  to  infer  a  greater  or  less  extent  of  the  right  of  user ;  and  there  must 
be  a  new  trial  in  this  case  to  give  them  an  opportunity  of  saying,  whether 
the  right  of  way  was  limited  or  general.  We  give  no  opinion  as  to  the  in- 
ference that  they  may  form  upon  the  subject. 

Parks,  B. — It  is  clear  that  the  defendant  is  not  entitled  to  succeed  on  the 
ground  of  its  being  the  duty  of  the  plaintiff  to  new  assign.  The  plea  states, 
that  the  defendant  is  entitled  to  use  a  certain  way;  he  is,  therefore,  bound  to 
prove,  not  only  that  he  has  enjoyed  that  way,  but  that  he  has  enjoyed  it  as  of 
right,  for  a  certain  period;  and  undoubtedly,  an  user  for  all  purposes  is  evi- 
dence of  his  being  so  entitled.  If  he  used  the  road  whenever  he  had  occasion, 
that  would  be  evidence  from  which  the  jury  might  infer  that  he  was  entitled 
to  use  it  for  all  purposes.  They  would  be  justiOed  in  drawing  such  an  infers 
ence,  if  they  thought  proper  to  do  sa  The  user,  therefore,  is  always  to  be 
led  to  the  jury ;  and  if  it  were  confined  to  one  purpose,  we  may  conclude 
that  they  would  not  think  a  general  right  of  way  had  been  established.  The 
rule  for  a  new  trial  must  be  made  absolute,  on  payment  of  costs. 
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Bolland,  B.,  concurred. 


Rule  absolute,  on  payment  of  costs< 


M'DONALD  V.  JOPLING. 


ASSUMPSIT  to  recover  the  sum  of  16/.  17*.  8rf.,  due  for  seaman's  wages.  To  an  action 

Pleat:  first,  non-assumpsit;  f^coiicf/y,  that  the  service  of  the  plaintiff  brought  to  re- 

of  161.  I7«.  8(i.  for  seaman's  wages,  the  defendant  pleaded  that  the  service  of  the  plaintiff  was  per- 
formed under  an  agreement  made  in  pursuance  or  5  &  6  W.  4,  c.  19,  whereby  the  plaintiff  agreed 
that  he  would  serve  on  board  the  ship  C,  from  the  port  of  London  to  C,  and  back  to  a  port  of 
delivery  in  the  United  Kingdom ;  that  afterwards,  and  before  the  period  for  which  the  plaintiff 
agreed  to  serve,  was  compiet«>d,  and  after  the  said  ship's  arrival  at  her  port  of  delivery,  and  before 
her  cargo  had  been  discharged,  to  wit,  atthe  portof  Liwrpoo/,  theplaintiff  did  wilfully  and  without 
the  leave  and  permission  of  the  defendant  or  the  master,  or  other  person  in  command  absolutely 
desert  the  said  ship,  whereby,  and  according  to  the  said  Statute,  he  the  said  plaintiff  forfeited 
to  the  defendant,  the  ownnr  of  the  said  ship,  his  «aid  wages  or  salary.  The  replication  traversed 
the  abnolute  desertion.  The  question  being,  whether  the  entire  wages,  or  onh^  a  month's  waset 
were  forfeited.  ^ 

Held,  that  that  question  was  on  the  record.  Held  also,  that  a  seaman  who,  after  the  arrival 
of  a  ship  at  her  port  of  diacharce,  but  before  her  discharge,  quits  her  and  does  not  retain  dpet 
not  forfeit  all,  but  only  a  mobtlrB  wages.  ' 
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was  performed  under  an  agreement  in  writing,  made  in  pursuance  of  the 
5  &  6  H^  4,  c.  19,  whereby  it  was,  amongst  other  things,  agreed  by  the  plaintiff 
that  he  would  serve  on  board  the  ship  Chry^tal,  in  a  voyage  from  the  port  of 
London  to  Cardiff^  ports  of  Sicily^  and  back  to  a  port  of  delivery  in  the  United 
Kingdom ;  and  that  he  would  be  obedient  to  the  lawful  command  of  the 
master  of  the  said  ship  in  every  thing  relating  to  the  said  ship,  and  the  mate- 
rials, stores,  and  cargo  thereof,  whether  on  board  such  ship,  in  boats,  or  on 
shore ;  and  that  he  the  said  plaintiff  would  not,  on  any  account  or  pretence 
whatever,  go  out  of  or  quit  the  said  ship,  by  day  or  night,  without  leave  being 
first  obtained  from  the  said  master.  That  the  plaintiff"  agreed  to  serve  on 
board  the  said  ship  in  the  capacity  of  a  mate,  at  the  wages  of  6/.  for  each 
month.  That  afterwards,  and  before  the  period  for  which  the  plain tifff  agreed 
to  serve  was  completed,  andafler  the  said  ship^s  arrival  at  her  port  of  delivery, 
and  before  her  cargo  had  been  discharged,  to  wit,  at  the  port  of  Liverpool, 
the  plaintiff  did  wilfully,  and  without  the  leave  and  permission  of  the  defend- 
ant or  the  said  master,  or  other  person  in  command  of  the  said  ship,  and 
without  any  previous  discharge,  absolutely  desert  the  said  ship  to  which  he 
so  belonged  as  aforesaid ;  and  the  said  desertion  was  then  treated  br  the  said 
master  of  the  said  ship  as  an  absolute  desertion,  whereby,  and  according  to 
the  said  Statute,  he  the  said  plaintiff  then  forfeited  to  the  defendant,  the 
owner  of  the  said  ship,  his  said  wages  or  salary,  to  which  he  might  other- 
wise have  been  entitled. 

Replication  to  the  second  plea,  that  the  plaintiff  did  not  absolutely  desert 
the  ship,  in  manner  and  form,  &c. 

It  appeared  in  evidence,  that  the  ship  Ckrystal  arrived  at  Liverpool^  her 
port  of  delivery,  on  the  2d  February,  1837 ;  that  the  plaintiff  having  previously 
applied  to  the  master  for  his  discharge,  which  was  refused,  led  the  ship  on 
the  4th  February,  without  the  leave  of  the  defendant  or  the  master,  and  never 
returned  ;  that  the  cargo  of  the  said  vessel  was  not  delivered  until  the  18th 
February  ;  that  the  delivery  of  the  cargo  belongs  exclusively  to  the  mate, 
and  that  his  services  are  in  great  requisition  during  the  delivery;  and  that 
in  the  present  case,  the  master  suffered  considerable  inconvenience  in  conse- 
quence of  the  plaintiff's  absence. 

At  the  trial  before  Coleridge,  J.,  at  the  Spring  Assizes  for  Northumberland, 
1838,  the  jury  found  a  verdict  for  the  defendant.  The  learned  judge  gave 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  11/.  Me,  Sd.,  if  Uie  Court 
should  be  of  opinion  that  the  plaintiff,  by  quitting  the  ship,  had  forfeited  no 
more  than  a  month's  pay.  Temple  having,  in  Eaeter  Term,  obtained  a  rule 
to  shew  cause  why  a  verdict  for  the  above  sum  should  not  be  entered  for  the 
plaintiff, 

W.  H,  fra/*<w  now  shewed  cause.— The  plaintiff  cannot  move  to  enter  a 
verdict,  as  the  question  arises  on  the  record.  The  motion  ought  to  have 
been  for  judgment  non  obstante  veredicto.    By  the  6  &  6  W.  4,  c  19,  s.  9  (a), 


(a)  The  9th  section  is  to  the  follow- 
ing effect  : — "  And  be  it  further  enacted. 
That  every  seaman  who  shall  absolutely 
desert  the  'ship  to  which  he  shall  belong 
■hall  forfeit  to  the  owner  or  master 
thereof,  all  his  clothes  and  effects  which 


he  may  leave  on  board,  and  all  wa^es 
and  emoluments  to  which  he  might 
otherwise  be  entitled,  provided  the  cir- 
cumstances attending  auch  desertion  be 
entered  in  the  lo^-book  at  the  time,  and 
certified  by  the  signature  of  the  master 
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•  mariner  deserting  his  ▼cssel  incurs  a  forfeiture  of  his  entire  wages.  The 
act  of  quitting  the  ship  amounted  to  an  absolute  desertion,  because  it  took 
place  before  the  delivery  of  the  cargo,  or,  in  other  words,  before  the  contract 
was  at  an  end.  Now,  it  is  plain  that  the  contract  lasts  until  the  delivery  of 
the  cargo ;  for  the  1 1th  section  (A),  of  the  Statute,  enacts  that  the  wages  need 
not  be  paid  until  three  days  after  the  cargo  has  been  delivered.— [Lord 
Ahmger,  C.  B.— By  the  7th  section  (c),  cerUin  penalties  are  imposed  on  mar- 
riners  quilting  the  Mp,  but  the  case  of  absolute  desertion  is  provided  for  by 
19th  section,  and  heavier  penalties  are  annexed  to  it ;  that  shews  that  the 
Statute  considers  a  quitting,  and  a  deserting  of  the  ship,  to  be  different 
oflences.}— The  9th  section  enacts,  that  "  an  absence  of  a  seaman  from  the 
ship  for  any  period,  however  short,  under  circumstances  plainly  showing  that 
it  was  his  intention  not  to  return  thereto,  shall  be  deemed  an  absolute  deser- 
tion.** It  is  plain,  from  the  circumstances  of  this  case,  that  the  plaintiff  had 
DO  intention  of  returning.  An  absence  from  the  ship,  during  the  existence  of 
the  contract,  amounts  to  an  absolute  desertion.  The  case  of  Frontine  v. 
Froet  (d),  which  will  be  cited  on  the  other  side,  does  not  apply  ;  because  it 
was  decided  under  the  2  Geo,  2,  c.  36.  At  common  law,  the  contract  between 
the  master  and  mariner  was  not  ended  until  the  delivery  of  the  carga  Here 
the  plaintiff  by  abandoning  his  contract,  has  precluded  himself  from  recovering 
under  it.  The  present  case  is  analogous  to  that  of  servants  hired  by  the  year, 
who  cannot  recover  a  quarter's  wages,  if  they  quit  in  the  middle  of  the  quar- 
ter. It  is  reasonable  that  a  mate  shall  not  quit  the  ship  before  her  discharge, 
because  his  services  are  particularly  required  at  that  time.  The  case  of  The 
Pearly  1  Denton  (e),  is  in  point.  It  is  laid  down  in  Abbott  on  Shipping,  p.  463, 
that  •*  desertion  from  the  ship  is  held  to  be  a  forfeiture  of  the  wages  previously 
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and  mate,  or  other  credible  witness ; 
and  that  an  absence  of  a  seaman  from 
the  ship  for  any  time  within  the  space  of 
tweDtjr-fotir  hours  immediately  preced- 
ing the  sailing  of  the  xhip,  without  per- 
mission from  the  master  thereof,  or  for 
any  period,  however  short,  under  cir- 
camstances  plainly  showing  that  it  was 
hia  intention  not  to  return  thereto,  shall 
he  deemed  an  absolute  desertion/* 

(b)  "  And  if  the  ship  shall  he  em- 
ployed in  trading  otherwise  than  coast- 
wise, then  the  wages  shall  he  paid,  at 
the  latest,  within  three  days  after  the 
cargo  shall  have  been  delivered,  or  with- 
in ten  days  after  the  seaman^s  discharge, 
whicherer  shall  first  happen." 

(e)  The  7th  section  is  as  follows: — 
•*  And  he  it  further  enacted,  That  if  any 
seaman,  after  haying  signed  such  agree- 
ment as  aforesaid,  or  after  the  ship,  on 
board  which  he  shall  have  agreed  to 
serve,  shall  have  left  her  first  port  of 
clearance,  and  before  the  period  for 
which  he  shall  have  agreed  to  serve  shall 
be  completed,  shall  wilfully,  and  without 
leave,  absent  himself  from  the  ship,  or 
otherwise  from  his  duty,  he  shall  (in  all 
cases  not  of  absolute  desertion,  or  not 


treated  as  such  by  the  master)  forfeit  out 
of  his  wages  to  the  master  or  owner  of 
such  ship,  the  amount  of  two  day's  pay 
for  every  twenty-four  hours  of  such  ab- 
sence, and  in  a  like  proportion  for  any 
less  period  of  time,  or,  at  the  option  of 
the  said  master,  the  amount  of  such  ex- 
pences  as  shall   have  been  necessarily 
incurred  in  hiring  a  substitute  to  per- 
form his  work ;  and  in  case  any  seaman 
while  he  shall  belong  to  the  ship  shall, 
without  sufficient  cause,  neglect  to  per- 
form such  his  duty  as  shall  be  reason- 
ably required  of  him  by  the  master,  or 
other  person  in  command  of  the  ship, 
he  shall  be  subject  to  a  like  forfeiture  in 
respect  of  every  such  offence,  and  of 
every  twentv-four   hours'  continuance 
thereof;  and  in  case  any  such  seaman, 
after  having  signed  such  agreement,  or 
after  the  ship's  arrival  at  her  port  of 
delivery,  and  before  her  cargo  shall  be 
discharged,  shall  quit  the  ship  without 
a  previous  discharge  or  leave  from  the 
master  thereof,  he  shall  forfeit  to  the 
master  or  owner  one  month's  jpay  out  of 
his  wages." 
(d)  3  Bos.  &  PuL  302. 
(e;  5  Rob.  Admir.  Rep.  224 
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earned,  in  all  maritime  states/^  The  Statute  5  &  6  fViii.  4,  c  19,  does  not 
abrogate  the  common  and  maritime  law.  Here  there  has  been  an  absolnte 
desertion,  which  works  a  forfeiture  of  wages. 

Temple,  cantrd, — The  plaintiff  was  not  in  a  condition  to  more  in  arrest  of 
judgment,  because  the  defendant  had  not  put  on  the  record,  the  facts  neces- 
sary to  enable  him  to  demur.  The  defendant  has  not  stated  in  his  plea,  that 
the  quitting  of  the  ship  took  place  after  the  completion  of  the  voyage,  nor  has 
he  stated  in  the  words  of  the  Statute,  that  the  plaintiff  had  no  intention  of 
returning.    The  latter  was  therefore  obliged  to  traverse  the  absolute  deeerHon. 

This  is  not  an  absolute  desertion  under  the  9th  section,  by  which  the 
entire  wages  are  forfeited  ;  but  merely  a  total  quitting  of  the  ship,  before  the 
delivery  of  the  cargo,  which  entails  a  forfeiture  of  a  month^s  wages.  The 
Statute  5  &  6  Will,  4,  c.  19,  contemplates  three  cases :  first,  a  partial  absence 
from  the  ship,  after  the  signing  of  the  agreement,  not  treated  by  the  masUr 
as  an  absolute  desertion,  by  which  the  forfeiture  of  two  days'  wages,  for  every 
day's  absence  is  incurred.  Secondly,  a  total  quitting  of  the  ship,  after  her 
arrival,  and  before  the  discharge  of  cargo,  which  entails  a  loss  of  one  month's 
pay.  Thirdly,  absolute  desertion,  which  consists  of  an  absence,  without  leave 
for  any  time  during  the  twenty-four  hours,  preceding  sailing,  or  for  any  period 
during  the  same  twenty-four  hours,  under  circumstances,  indicating  an  in- 
tention of  not  returning.  It  is  clear  that  the  Statute  meant  to  draw  adistioc* 
tion  between  a  total  quitting  of  the  ship,  after  her  arrival,  but  before  the  de- 
livery of  her  cargo,  and  an  absolute  desertion.  By  the  common  law,  the  con- 
tract of  the  seamen  terminated  with  the  ship's  arrival  in  port,  and  did  not 
extend  to  the  time  of  delivering  her  cargo.  Consequently,  an  entire  forfeiture 
of  wages,  was  not  at  common  law  incurred  by  any  seaman,  who  quitted  the 
ship  between  the  time  of  her  arrival  and  the  deliyery  of  her  cargo.  Bat 
because  it  was  found  inconvenient,  that  mariners  should  leave  their  vessel 
before  her  cargo  was  discharged,  the  Statute  2  Geo.  2,  c.  36,  s.  6,  imposed  the 
penalty  of  a  loss  of  a  month's  wages,  on  all  mariners  who  should  so  leave. 
In  the  case  cited  from  RobinsofCa  Admiraliy  Reporie,  a  total  forfeiture 
was  incurred,  because  the  voyage  was  not  terminated. — [Lord  Abinger,  C.  B. 
—The  schedule  of  the  Act  contains  a  short  agreement,  which  contains  no 
stipulation  that  the  seaman  shall  stay  till  the  discharge  of  the  vessel ;  but 
the  body  of  the  Act  declares,  that  if  he  quits  her  before  the  discharge  of  cargo, 
he  shall  forfeit  a  month's  pay. — Parke,  B.-*A  sailor  is  now  bound  to  read 
the  Act  of  Parliament,  as  well  as  his  agreement. — Lord  Abinger,  C.  B.— 
Suppose  a  seaman,  alter  the  ship's  arrival  at  her  moorings,  and  before  her 
discharge,  quits  the  ship,  and  afterwards  returns  to  her ;  would  he  forfeit  a 
month's  wages  ?] — He  would.  Absolute  desertion  is  defined  in  the  9th  sec- 
tion of  the  Act,  to  be  the  absence  of  a  seamen  for  any  time  within  the  twenty- 
four  hours  next  preceding  the  sailing  of  the  ship,. or  for  any  period  however 
short,  under  circumstanceSy  showing  an  intention  of  not  returning  to  her. 
The  words  "  twenty-four  hours"  override  the  whole  sentence,  and  then  to 
constitute  an  absolute  desertion,  the  absence,  with  an  intention  of  not  return- 
ing, must  take  place  within  the  twenty-four  hours,  immediately  preceding 
the  time  of  sailing.  It  would  be-hard,  if  a  sailor  should  be  held  to  have  for- 
feited all  his  wages,  by  reason  of  his  quitting  the  ship,  after  she  has  arrived 
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at  her  place  of  destination.    The  loM  of  a  month's  pay,  is  a  sufficient  penalty  E»'etr*er, 

for  quitting  the  vessel  before  her  cargo  has  been  discharged.  M*Oonald 

Cur.  adv.  vuli.  «. 


JOPLINO. 


Lord  ABINGBR9  C.  B.,  afterwards  deliTered  the  judgment  of  the  G>urt— - 
This  was  a  motion  for  entering  judgment  for  11/.  17«.  8^  non  obsianie  «»• 
redieio  (/).  The  Court  have  taken  time  to  consider  their  judgment,  and  are 
of  opinion  that  the  rule  must  be  absolute.  The  question  turned  upon  the 
construction  of  the  5  &  6  Will.  4,  c.  19,  s.9.  The  action  was  brought  for 
wages,  and  the  defendant  pleaded  that  aAer  the  arrival  of  the  vessel  at  the 
port  of  Liverpool^  and  before  the  discharge  of  her  cargo,  the  plaintiff  deserted* 
and  thereby  forfeited  all  wages.  The  words  of  the  Statute  are,  "That  every 
seaman  who  shall  absolutely  desert  the  ship  to  which  he  shall  belong,  shall  forfeit 
to  the  owner  or  master  thereof,  all  his  clothes  and  effects,  that  he  may  leave 
on  board ;  and  all  wages  and  emoluments,  to  which  he  might  otherwise  be 
entitled,*'  and,  "  That  an  absence  of  a  seaman  from  the  ship,  for  any  time 
within  the  space  of  twenty- four  hours,  immediately  preceding  the  sailing  of  the 
ship,  without  permission  from  the  master  thereof,  or  for  any  period,  however 
short,  under  circumstances  plainly  shewing  that  it  was  his  intention  not  to 
return  thereto,  shall  be  deemed  an  absolute  desertion.'' 

It  was  insisted  on  the  one  side,  that  an  actual  desertion  of  the  vessel 
hefore  the  final  delivery  of  her  cargo,  was  followed  by  a  forfeiture  of  all  wages ; 
on  the  other  side,  it  was  contended  that  this  clause  was  qualified  by  the  7th 
section,  and  that  the  desertion  contemplated  by  the  9th  section,  was  only  a 
desertion  before  the  actual  arrival  of  the  ship,  and  during  her  absence  in  a 
foreign  country.  In  support  of  this  construction,  the  7th  section  was  referred 
to,  which  specifically  provides  for  the  particularcase  of  desertion  after  the  arrival 
of  the  vessel,  and  before  the  delivery  of  her  cargo.  That  section  enacts  that 
*'  in  case  any  such  seaman  after  having  signed  such  agreement,  or  after  the  ship's 
arrival  at  her  port  of  delivery,  and  before  her  cargo  shall  be  discharged,  shall  quit 
the  ship  without  a  previous  discharge,  or  leave  from  the  master  thereof,  he 
shall  forfeit  to  the  master  or  owner  thereof,  one  month's  pay  out  of  his 
wages."  This  clause  then  provides,  for  the  express  case  of  quitting  the  ship, 
after  her  return  to  a  port  in  England,  and  before  the  discharge  of  her  cargo, 
and  as  the  plea  uses  the  word  desertion,  to  describe  the  case  especially  pro- 
vided for  by  that  section ;  in  order  to  render  the  clauses  consistent,  we  must 
construe  the  7th  section,  as  referring  to  a  case  of  desertion  after  the  arrival 
of  the  ship,  and  before  the  final  discharge  of  her  cargo,  which  would  be  fol- 
lowed by  a  penalty  of  one  month*s  wages ;  but  if  the  desertion  took  place  in 
foreign  parts,  then  of  the  whole  wages.  It  was  very  reasonably  urged,  that 
a  desertion  in  parts  beyond  the  seas,  should  not  be  followed  by  the  same 
penalty,  as  if  the  abandonment  had  taken  place  after  the  arrival  of  the  vessel 
in  port ;  nor  should  a  desertion  after  the  return  of  a  8hip,  be  followed  by  a 
forfeiture  of  all  the  wages  earned  during  two  or  three  jears.  These  appear 
to  us  reasonable  grounds  for  giving  the  interpretatk)n  contended  for  by  the 

(/)  The  rule,  as  originally  drawn  up,  trial,  that  the  plaintiff  had  forfeited  no 

was  to  enter  a  verdict  for  the  plaintiff  more  than  a  month*^  wages.    The  rule 

for  11/.  \7s.  Sd.,  if  the  Court  should  be  was  afterwards  altered  by  the  Court  into 

of  opinion,  upon  the  fact4  proved  at  the  its  present  form. 
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plaintiff^s  counsel;  besides  which,  upon  referring  to  the  former  Statute, 
(2  Geo.  2,  c.  36),  that  distinction  appears.  As  the  only  desertion,  in  this 
case  was  a  quitting  the  vessel  afler  her  return,  and  before  the  discharge  of 
her  cargo,  it  js  attended  by  a  loss  of  5/.  only,  and  as  the  sum  of  11/.  17«.  Sd, 
is  still  due,  and  the  plea  is  no  answer  to  the  declaration,  there  ought  to  be 
judgment  for  the  plaintiff  for  the  last  mentioned  sum,  not  wit  standing  the 
verdict  for  the  defendant.  The  2  Geo.  2,  c.  36,  which  is  repealed,  contained 
in  the  form  of  the  articles  of  agreement  referred  to,  an  enumeration  of  the 
particular  cases  likely  to  arise,  which  the  seaman  had  an  interest  in  consider- 
ing; the  last  Statute  introduces  only  a  short  form  in  the  schedule,  and  incor- 
porates those  particular  cases  in  the  enacting  clauses,  instead  of  leaving  them 
in  the  agreement  itself;  the  consequence  is,  that  the  seaman  who  wishes  to 
learn  the  conditions  upon  which  he  is  bound,  must  refer  to  the  Act  of  Parlia- 
ment. 

Rule  absolute,  for  entering  judgment  for  the  plaintiff 
for  11/.  lie.  Sd,  non  obstante  veredicto. 


In  re  Scott  v.  Sh-ver. 


Under  the 
9  Geo.  4,  c22, 
8.  60,  the 
Speaker  of  the 
House  of  Com- 
mons hat  power 
to  ascertain  and 
certify  tho 
amount  of 
costs,  in  cases 
in  which  the 
petitioner  has 
failed  to  appear 
on  the  day  ap- 
pointed for 
taking  the  pe- 
tition into  con- 
sideration. 

SenMe,  that 
the  leffisUture 
intended  to 
dve  no  remedy 
for  these  costs 
by  action,  as  it 
had  done  under 
the  53  Geo.  3, 
c71,  but  that 
the  remed]r  on 
the  recogni-  < 
ssnce  was  still 
to  continue. 


JM^  ULE  had  obtained  a  rule  to  shew  cause  why  the  recognizances  entered 
into,  and  certified  into  this  Court,  should  not  be  vacated.  In  the  year 
1837,  an  election  took  place  for  the  county  of  Merioneth,  at  which  Mr.  /2teA- 
arde  and  Mr.  Scott  were  candidates,  when  Mr.  Richards  was  returned  as 
duly  elected ;  a  petition  was  presented  to  the  House  of  Commons  against  his 
return  by  Mr.  Scott,  on  which  occasion  he  and  Silver,  as  his  surety,  entered 
into  the  recognizance  required  by  the  5th  section  of  the  9  Geo.  4,  c.  22  (a). 
The  petitioner  did  not  appear  on  the  day  appointed,  for  taking  the  petition 
into  consideration,  and  the  order  for  that  purpose,  was  in  consequence  dis- 
charged. The  Speaker  then  caused  the  costs  of  the  sitting  member  to  be 
taxed;  and  delivered  his  certificate  of  the  amount,  pursuant  to  the  60th 
section  of  the  same  Act  (6).    The  amount  not  having  been  paid,  the  Speaker 


(a)  Which  enacts,  "  That  no  proceed- 
ing shall  be  had  upon  any  such  petition, 
unless  the  person  or  persons  subscribing 
the  same,  or  some  one  or  more  of  them, 
shall,  within  fourteen  days  after  the 
same  shall  have  been  presented  to  the 
House,  or  withm  such  further  time  as 
shall  be  limited  by  the  House,  personally 
enter  into  arecognizance  to  our  sovereign 
lord  the  King,  according  to  the  form 
hereunto  annexed,  in  the  sum  of  1000/., 
with  two  sufficient  sureties  in  the  sum  of 
500/.  each,  or  four  sufficient  sureties  in 
the  sum  of  2501.  each,  for  the  payment 
of  all  costs,  expences,  and  fees  which 
shall  become  due  to  any  witness  sum- 
moned inbehalf  of  the  person  or  persons 
so  subscribing  such  petition,  or  to  any 
dark  or  officer  of  the  House,  upon  the 


trial  of  such  petition,  or  to  any  party 
who  shall  appear  before  the  House,  or 
anv  committee  of  the  House,  in  oppo- 
sition to  such  petition,  in  case  such  per* 
son  or  persons  shall  fail  to  appear  before 
the  House  at  such  time  or  times  as  shall 
he  fixed  by  the  House  for  taking  such 
petition  into  consideration ;  or  in  case 
such  petition  shall  be  withdrawn  by  the 
permission  of  the  House ;  or  in  case  such 
committee  shall  report  to  the  House, 
that  such  petition  appears  to  them  to  be 
frivolous  and  vexatious.** 

(b)  Which  enacts,  «  Tliat  the  costo 
and  expences  of  prosecuting  or  oppos- 
ing any  petition  presented  under  the 
provisions  of  this  Act,  and  the  costs,  ex- 
pences and  fees  which  shall  be  due  and 
payable  to  any  witness  summoned  to 
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certi6ed  the  recognizances  into  this  Court,  under  the  65th  section  (c).  It 
ivas  objected  that  the  terms  of  the  60th  section  limited  the  Speaker^s  power 
to  direct  the  costs  to  be  taxed  to  those  cases  in  which  there  had  been  '*  A 
determination  of  the  merits  of  the  petition." 


Sir  W.  W.  FoUett  shewed  cause,  and  Maule  supported  the  rule ;  but  as 
the  arguments  and  Statutes  cited  fully  appear  in  the  judgment,  it  is  consi- 
dered unnecessary  to  repeat  them. 

Cur.  adv.  tult 

The  judgment  of  the  Court  was  now  delivered  by 

Parks,  B.—An  application  was  made  some  time  ago,  but  not  argued  until 
late  in  the  last  Term,  to  take  a  recognizance  off  the  file,  which  had  been  cer- 
tified into  this  Court  by  the  Speaker  of  the  House  of  Commons,  pursuant  to 
the  9  Geo.  4,  c.  22,  s.  65.  The  facts  were,  that  a  petition  was  presented  against 
the  return  of  a  member  for  the  county  ofMmaneth,  and  the  usual  recognizance 
was  entered  into,  but  the  petitioner  omitted  to  appear  before  the  House  on 
the  day  fixed  for  hearing  the  petition,  in  consequence  of  which,  no  committee 
was  struck  for  the  trial  of  the  merits  of  the  election.  The  Speaker,  however 
caused  the  costs  to  be  taxed  by  the  persons  pointed  out  by  the  60th  section  ; 
and  the  petitioner  having  refused,  for  six  months  afler  the  demand  of  the 
amount,  to  pay  them  to  the  party  petitioned  against,  the  Speaker  certified 


attend  before  such  committee,  or  to  any 
clerk  or  officer  of  the  House  of  Commons, 
upon  the  trial  of  any  such  petition,  shall 
be  ascertained  in  manner  following  Tthat 
is  to  say),  that  on  application  made  to 
the  Spedcer  of  the  House  of  Commons, 
within  three  months  after  the  determi- 
nation of  the  merits  of  such  petition,  by 
any  such  petitioner,  party,  witness,  or 
officer,  as  before  mentioned,  for  ascer- 
taining such  costs,  expences,  or  fees,  the 
Speaker  shall  direct  the  same  to  be 
taxed  by  two  persons  (describing  who 
they  are  to  be),  and  the  persons  so  au- 
thorized and  directed  to  tax  such  costs, 
expences,  and  fees,  shall,  and  they  are 
hereby  required  to  examine  the  same, 
and  to  report  the  amount  thereof,  toge- 
ther with  the  name  of  the  party  liable  to 
Ely  the  same,  to  the  Speaker  of  the  said 
ouse,  who  shall,  upon  application 
made  to  him,  deliver  to  the  party  or 
parties  a  certificate,  signed  by  himself, 
expressing  the  amount  of  the  costs,  ex- 
pences, and  fees  allowed  in  such  report, 
toother  with  the  name  of  the  party 
]M\e  to  pay  the  same ;  and  such  certi- 
ficate, so  signed  by  the  Speaker,  shall  be 
conclusive  evidence  of  the  amount  of 
such  demands,  in  all  cases  and  for  all 
purposes  whatsoever.'" 

(c)  IIThich  enacts,  <<  That  if  any  pe- 
titioner or  petitioners  who  shall  have 
entered  into  such  recognizance  as  afore- 


said, shall  neglect  or  refuse,  for  the 
space  of  seven  days  after  demand  to  pay 
to  any  witness  who  shall  hare  been  sum- 
moned on  his  or  their  behalf  before  the 
House,  or  such  select  committee,  on  the 
trial  of  such  petition,  the  sum  so  certi- 
fied as  aforesaid  by  the  Speaker  to  be 
due  to  such  witness,  together  with  the 
sum  of  40f .  per  diem,  for  every  day  dur- 
ing which  such  petitioner  or  petitioners 
shall  delay  to  satisfy  the  same;  or  if 
such  petitioner  or  petitioners  shall  neg- 
lect or  refuse  for  the  space  of  six  months 
after  demand,  to  pay  to  any  officer  of 
the  House,  or  to  any  party'  who  shall 
appear  in  opposition  to  the  said  petition, 
the  sum  so  certified  by  the  Speaker  as 
aforesaid  to  T>e  due  to  such  officer  or 
party  for  their  fees,  costs,  or  expences, 
and  that  such  neglect  or  refusal  shall  be 
prored  to  the  Speaker's  satisfaction ;  in 
every  such  case  such  person  or  persons 
shall  be  held  to  have  made  default  in  his 
or  their  said  recognizance;  and  the 
Speaker  of  the  House  of  Commons  shall 
thereupon  certify  such  recognizance  into 
the  Court  of  Excheqtiery  and  shall  also 
certify  that  such  person  or  persons  have 
made  default  therein ;  and  such  certifi- 
cate shall  be  conclusive  evidence  of  such 
default ;  and  the  recognizance  being  so 
certified,  shall  have  the  same  efiect  as  if 
the  same  were  estreated  from  a  Court  of 
law." 
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Exeheqtier,  the  default  and  recognizance  into  this  Court  The  question  is,  whether  he 
had  power  to  do  so,  and  the  recognizance  can  be  enforced. 

This  question  depends  upon  the  construction  of  the  9  Geo,  4 ;  and  the 
only  difficulty  in  the  case,  upon  the  face  of  the  Statute  itself,  arises  from  the 
wording  of  the  60th  section,  which  taken  to  the  letter,  appears  to  authorize 
a  taxation  of  costs  only  in  the  case  where  there  has  been  a  determination  of 
the  merits  of  the  petition  :  and  the  Speaker  is  to  certify  such  costs  only,  and 
in  the  event  of  the  nonpayment  of  the  costs  so  certified,  and  those  cmly,  is 
he  authorized  to  certify  the  recognizance  into  the  Exchequer.  It  is  not  con- 
tended, on  the  part  of  the  Crown,  that  the  Speaker  can  certify  such  a  re- 
cognizance into  this  Court  at  common  law.  Certainly  his  certificate  of  the 
default  would  not  be  binding  and  conclusire;  and  it  is  therefore  argued,  on 
the  part  of  the  conusors,  that  in  the  event  which  has  happened,  as  the  recog- 
nizance could  not  be  certified  under  the  Statute,  it  has  never  been  forfeited  at 
all,  and  ought  to  be  taken  off  the  file. 

The  Act  in  question  is  not  very  carefully  drawn  ;  and  there  are  difficulties 
in  the  way  of  the  construction  contended  for  on  both  sides.  In  order  to  give 
efifect  to  Uiat  offered  on  the  part  of  the  Crown,  the  words  of  the  60th  section 
must  be  qualified,  and  construed  to  mean,  that  the  costs  are  to  be  taxed  within 
three  months  alter  the  determination  of  the  merits  of  such  petition,  if  such 
determination  should  take  place,  otherwise  at  any  time;  on  the  other  hand, 
the  construction  proposed  by  the  conusors,  renders  one  clause  of  the  condi- 
tion of  the  recognizance  inoperative.  The  recognizance  is  rendered  defeasible 
if  the  conusors  "  shall  pay  the  costs  and  expences  of  the  party,  who  shall  appear 
before  the  House  in  opposition  to  the  petition,  in  case  the  petitioner  shall  fiul 
to  appear  before  the  House,  at  the  time  fixed  for  taking  the  said  petition  into 
consideration,  or  in  case  the  petition  shall  be  withdrawn,  or  in  case  the  select 
committee  shall  vote  the  said  petition  to  be  frivolous  and  vexatious  ;'*  and  it  it 
not  merely  a  clause  in  the  recognizance,  slated  in  the  schedule,  which  might 
have  been  copied  incautiously  from  that  in  53  Geo,  3 ;  but  in  the  enacting  part 
of  the  Statute  itself,  section  A,  it  is  provided,  that  the  recognizance  shall  be 
so  conditioned. 

We  must,  therefore,  in  construing  the  Statute,  either  modify  the  language 
of  the  60th  section,  or  wholly  strike  out  a  part  of  the  recognizance,  and  read 
it  as  if  the  condition  were  to  pay,  only  in  case  the  petition  was  voted  frivo- 
lous and  vexatious  ;  of  these  two  courses,  if  we  are  to  determine  the  question 
of  construction  by  the  terms  of  the  Act  itself  alone,  the  one  which  does  the 
least  violence  to  the  words  of  the  legislature,  is  to  modify  the  language  of  the 
60th  section  in  the  manner  proposed,  and  that  done,  we  give  effect  to  ev&y 
enactment  of  the  Statute.  We  make  every  part  of  the  recognizance  opera- 
tive, and  enable  the  Speaker  to  direct  the  costs  to  be  taxed  in  every  case; 
and  not  only  does  this  construction  of  the  Act  do  the  least  violence  to  its 
words,  but  is  most  consistent  with  one  of  the  manifest  objects  of  the  legis- 
ture,  the  prevention  of  vexatious  petitions.  If  the  construction  contended 
for  on  the  part  of  the  petitioner  were  to  prevail,  petitions  might  be  presented 
for  the  purpose  of  vexation  and  annoyance,  or  with  a  view  of  disabling  a 
member  from  serving  on  committees,  and  abandoned  at  the  last  moment, 
without  any  evil  consequence  under  the  Act,  to  the  parties  petitioning,  or 
their  sureties  ;  and  the  petitioners  might  thus,  by  their  own  mere  authority, 
in  effect,  withdraw  a  petition,  which,  by  the  9th  section,  the  House  itself  is 
prevented  from  permitting  them  to  do,  except  in  certain  case&     The  aigu- 
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ment  on  the  other  side  is,  that  it  would  be  an  advantage  to  the  sitting  mem- 
bers, that  their  opponents  should  have  this  iocus  penitentice,  by  which  they 
might  save  both  parties  the  expence  of  litigation  before  a  committee ;  but 
this  argument  may  be  answered  on  the  other  side,  by  the  observation,  that 
according  to  the  construction  contended  for  by  the  Crown,  there  will  be  the 
same  locus  penitentia  if  the  sitting  member  chooses  to  give  it,  by  agreeing, 
that  provided  the  petitioner  should  abstain  from  appearing  before  the  House 
on  the  day  fixed,  he  would  forego  the  claim  for  his  costs,  and  not  procure 
them  to  be  taxed. 

The  view,  therefore,  that  we  take  of  the  Act  itself,  adopting  the  usual  rules 
of  construction,  and  considering  the  object  of  the  legislature  apparent  on  the 
face  of  the  Act,  is,  that  the  recognizance  has  been  forfeited  in  this  case,  and 
duly  certified  into  this  Ck)urt. 

But  it  is  said,  that  a  reference  to  the  Statutes  on  this  subject,  which  the 
9  Geo.  4,  was  to  consolidate,  amend,  and  simplify,  ought  to  lead  us  to  a  dif- 
ferent conclusion ;  and  from  that  reference,  coupled  with  the  Act  in  question, 
it  will  appear  to  have  been  the  intent  of  the  legislature,  to  have  taken  away 
from  the  party  petitioned  against,  the  right  to  his  costs,  if  the  petition  was 
abandoned,  and  the  petitioner  did  not  appear  in  the  House  at  the  day  ap- 
pointed. The  examination  of  the  provision  of  these  Statutes,  though  it  has 
induced  us  to  entertain  more  doubt,  than  we  should  have  done  on  the  pur- 
view of  the  Statute  9  Geo.  4,  alone,  does  not  lead  us  to  this  conclusion. 

The  Statutes  to  be  examined  are,  the  28  Geo,  3,  c.  52,  and  53  Geo.  3,  c.  71. 
The  28  Geo.  3,  c.  52,  is  the  first  Statute  which  requires  a  recognizance. 
Section  5,  enacts,  that  no  proceeding  shall  be  had  on  any  petition,  unless  a 
recognizance  is  entered  into  in  a  certain  time,  in  the  sum  of  200/.,  with  two 
sureties  in  100/.  each ;  the  condition  of  which  is,  that  the  petitioner  is  to  ap- 
pear on  the  day  fixed  for  the  taking  the  petition  into  consideration,  and  also 
to  appear  before  any  select  committee  that  shall  be  appointed  for  the  trial  of 
the  petition,  and  shall  renew  the  same,  until  the  committee  should  have  been 
appointed,  or  the  petition  withdrawn  by  permission  of  the  House.  This  re- 
cognizance, it  is  to  be  observed,  is  not  for  payment  of  costs,  but  becomes 
absolute  in  default  of  appearance  ;  and  section  9,  empowers  the  Speaker  to 
certify  it  to  the  Court  of  Exchequer.  Sections  19,  20,  and  21,  give  costs  to 
the  sitting  member,  if  the  petition  is  voted  frivolous  and  vexatious;  and  to 
the  petitioner,  if  the  opposition  to  the  petition  is  voted  to  be  of  that  character; 
and  also  provide  for  costs,  in  the  case  where  no  party  appears  before  the 
committee  in  opposition  to  the  petition ;  all  which  costs  the  Speaker  is  au- 
thorized, upon  application,  to  cause  to  be  taxed,  in  the  manner  pointed  out 
by  the  22d  section ;  and  the  costs,  when  certified,  may  be  recovered  by  ^n 
action  of  debt  As  the  law  stood,  therefore,  by  this  Act,  there  was  no  specific 
remedy  for  the  costs  of  a  sitting  member,  incurred  in  preparing  to  defend  his 
seat,  in  case  the  petitk)ner  did  not  appear  before  the  House  on  the  d^^y  ap- 
pointed to  take  the  petition  into  consideration,  but  the  recognizance  was 
forfeited  by  non-appearance ;  it  could  not  be  saved  by  the  payment  of  any 
costs,  and  the  penalty  became  a  debt  to  the  crown. 

The  53  Geo.  3,  c  71,  reciting  that  it  is  expedient  to  make  provision  to 
secure  the  more  punctual  payment  of  costs,  expences,  and  fees,  which  may 
become  due  to  witnesses,  officers  of  the  House,  and  parties,  by  reason  of  the 
trial  of  controverted  elections,  requires  an  additional  recognizance  in  1,000^., 
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with  two  sureties  in  600/.  each,  for  the  payment  of  costs  to  witnesses,  darks, 
and  officers,  and  likewise  to  the  party  appearing  before  the  House  in  oppoo- 
tion  to  such  petition,  in  case  the  petitioner  shall  fail  to  appear  before  the 
House  at  the  time  fixed  for  taking  the  petition  into  consideration^  as  also  ir 
the  petition  shall  be  withdrawn,  as  well  as  for  the  payment  of  costs  in  case 
the  committee  shall  vote  the  petition  frivolous  and  vexatious.  This  Statute 
also  provides,  by  section  9,  that  in  all  cases  where  the  petitioner  shall  fail  to 
appear  before  the  House,  at  the  time  fixed  for  the  appointment  of  the  select 
committee,  the  order  for  taking  the  petition  into  consideration  shall  be  there- 
upon discharged,  and  the  parties  attending  in  opposition  to  the  petition,  shall 
be  entitled  to  recover  from  the  petitioner  the  expences  which  they  shall  have 
incurred  by  reason  of  the  petition ;  and  they  are  to  be  recovered  in  the  same 
manner  as  the  other  costs  provided  for  by  that  Statute,  that  is,  as  costs  were 
levied  under  the  former  Statute  when  the  petition  was  voted  frivolous  and 
vexatious.  By  section  1 2,  in  default  of  payment,  the  recognizance  is  to  be 
estreated.  By  section  13,  the  Speaker's  certificate,  with  respect  to  costs  under 
that  Act,  or  the  28  Geo.  3,  was  to  operate  as  a  warrant  of  attorney. 

The  effect  of  this  Act  was  to  give  a  remedy  for  the  costs  incurred,  in  case 
of  non-appearance,  both  by  the  forfeiture  of  the  recognizance,  and  by  action  of 
debt  on  the  Speakers  certificate.  The  Act  also  provides,  for  the  first  time, 
by  the  form  of  the  recognizance,  for  the  payment  of  costs,  in  case  the  petitkm 
should  be  withdrawn,  which  is  permitted  by  section  8,  the  former  Statute  of 
28  Geo,  3,  having  prohibited  the  House  from  allowing  it,  unless  in  the  event 
of  the  vacancy  of  the  seat  by  death  or  otherwise.  But  it  is  worthy  of  remaric, 
that  the  53  Geo,  3,  nowhere  gives  any  power  in  express  words  to  the  Speaker 
to  tax  the  costs  in  this  case.  The  9  Geo.  4  was  then  passed,  in  order  to  con- 
solidate the  law  relating  to  the  trial  of  controverted  elections.  At  the  time  it 
passed,  two  recognizances  were  required  (and  they  are  reduced  into  one),  and 
the  provisions  for  the  taxing  and  recovery  of  costs  were  contained  in  difi^rent 
sections  of  the  two  Acts  of  the  28  Geo.  3,  and  53  Geo,  3.  The  19tfa,  20tfa, 
and  21st  sections  of  the  former  Act  provided  for  the  case  of  a  committee  sit- 
ting, and  voting  the  petition  or  opposition  as  frivolous  and  vexatious,  or  the 
return  corrupt  or  vexatious ;  in  which  several  cases  application  is  to  be  made 
to  the  Speaker,  and  the  costs  taxed.  The  7th  section  of  the  53  Geo.  3,  ap 
plied  to  the  costs  and  fees  of  witnesses,  clerks,  and  officers  ;  and  the  9thy  lOth, 
and  11th  sections  of  the  same  Statute,  provided  for  the  case  of  the  petitioner 
failing  to  appear  before  the  House  on  the  day  fixed ;  and  there  was  no  pro- 
vision at  all  for  such  taxation,  in  the  case  of  the  petition  being  withdrawn. 
The  57th,  58th,  and  59th  sections  of  the  9  Geo.  4,  re-enact  the  provisions  as 
to  costs  given  in  case  the  committee  meet.  By  the  19th,  20th,  and  21st  sec- 
tions of  the  28  Geo,  3,  then  the  mode  of  taxatk>n  of  costs  of  prosecuting  or 
opposing  a  petition,  which,  in  the  28  Geo.  3,  c.  52,  s.  22,  is  confined  to  the 
three  cases  before  mentioned,  is,  by  the  60th  section  of  9  Geo.  A,  left  at  large; 
and  this  last  section  provides  for  "  the  costs  and  expences  of  prosecuting  and 
opposing  any  petition  ;''  not  for  the  costs  and  expences  in  the  several  cases 
before  mentioned,  as  had  been  done  by  the  22d  section  of  the  28  Geo,  3.  The 
same  60th  section  also  provides  for  the  costs  due  to  witnesses,  clerks,  or 
officers,  which  had  been  provided  for  by  section  7  of  the  53  Geo.  3 ;  thus  in- 
corporating the  two  sections  together,  and  providing  for  the  taxation  of  costs, 
whether  payable  to  parties,  witnesses,  clerks,  or  officers.    There  is,  however. 
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no  clause  corresponding  with  the  9th  section  of  the  53  Geo,  Z,  expressly  mak- 
ing the  petitioner  liable  to  the  costs,  in  case  ofnot  appearing  in  the  House  on 
the  day  fixed;  and  it  is  on  the  absence  of  such  provision,  that  much  stress 
was  laid  on  the  part  of  the  petitioner.  We  do  not  mean  to  say  that  the 
argument  is  not  entitled  to  much  consideration,  and  that  it  has  not  created 
some  doubt  in  our  minds  upon  the  present  question  ;  but  we  think  that  its 
omissioQ  may  be  accounted  for,  by  supposing  that  the  legislature  may  have 
intended  to  give  no  remedy  for  these  costs  by  action,  as  it  had  done  under  the 
53  Cho.  3 ;  but  the  remedy  on  the  recognizance  would  still  continue. 

Upon  the  whole,  we  think,  Chat  upon  the  true  construction  of  the  9  Geo.  4, 
the  recognizance  has  been  forfeited  ;  and  this  view  of  the  case  is  fortified  by 
the  opinion  of  theCourtof  irtii^'#  Bench,  expressed,  though  extra-judicially, 
in  the  case  of  Bruyeree  v.  Hakomb  (d). 

Rule  discharged. 

(d)  3  Ad.  &  £.  381 ;  1  Bar.  &  Wol.  410. 


Serlb  V,  Waterworth, 

I^EBT  upon  a  promissory  note,  made  by  the  defendant  in  favour  of  the  To  tn  action  on 

plaintiff,  dated  the  8d  of  January,  1837,   for  24/.  1*.  Ad.,  *' value  •P~n'»«>T 
,■  •  ■  1  .1        A       1  4        Mvi  •  note,  It  tweiTO 

received,'   payable  twelve  months  after  date.    There  was  also  a  count  upon  nonths*  dat«» 

an  account  sUted.  ^'.ffi' 

PUae:  And  the  defendant,  as  to  the  first  count  of  the  declaration,  says  <>»«/•  ^-^•^ 

that  one  Joseph  Waterworth,  before  and  at  the  time  of  his  death,  to  wit,  on  deatb^wu  inn 

the  2d  of  January,  1837,  was  indebted  to  the  plaintiff  in  a  certain  sum  of  ^^^^^9  ^^ 

money,  to  wit,  24/.  le.  Ad,,  for  the  price  and  value  of  goods  by  the  plaintiff  sum  of  money 

then  sold  and  delivered  to  the  said  Joseph  Waterworth,  which  sum  was  due  {Jid^d^Iel^Jd; 

and  owing  to  the  plaintiff  at  the  time  of  making  the  said  promissory  note  in  »d  that  the 

the  first  count  mentioned;  and  that  the  plaintiff,  after  the  death  of  the  said  theuMth'^f^ 

Joseph  WateruHMrih,  and  before  the  making  of  the  said  note,  to  wit,  on  the  2d  ^  ^**  *"^ 

of  January,  1837,  applied  to  the  defendant  for  payment  thereof,  whereupon  making  of  the 

in  compliance  with  the  said 'request,  the  defendant,  after  the  death  of  the  said  defendaoffor^ 

Joseph  Waierworth,  for  and  in  respect  of  the  said  debt  so  then  remaining  due  payment; 

to  the  plaintiff  as  aforesaid,  and  for  no  other  consideration  whatever,  then  made  To^ptTan^*  "^ 

and  delivered  the  said  note  to  the  plaintiff.    And  the  defendant  fuHher  says,  ^^^^  ^^^  ^' 

that  the  said  Joseph  Waierworth  died  intestate,  to  wit,  on  the  same  day  and  ?ra7an^  after 

year  aforesaid ;  and  that  at  the  time  of  the  making  and  deliveiy  of  the  said  V^^^^^l^  ^^  ^ 

note  as  aforesaid,  to  the  plaintiff  as  aforesaid,  no  administration  had  been  in  reipect  of 

granted  of  the  estete  and  effects  of  the  said  Joseph  Waterworth,  nor  was  there  L^foilio  other 

at  that  time  any  executor  or  executrix  of  the  estate  and  effects  of  the  said  consideration 

made  and  delirered  the  note  to  the  plaintiff;  that  J.  W,  died  intestate,  and  that  at  the  time  of 
the  making  anddelirery  of  the  note  no  administration  had  been  mnted  of  the  estate  and  effects 
of  /.  W.^  nor  was  there  at  that  time  anv  person  liable  for  the  said  debt.  RefUcaHon^  dsimund  : 
^^HMt  that  as  the  plea  did  not  state  that  there  were  no  asseta,  the  forbearance  to  sue  during 
tha  time  the  note  had  to  run,  was  a  sufficient  consideration,  and  that  the  plaintiff  was  entitlea 
to  ind^ent  non  obitaKU  veredicto, 

A  widow  does  not  become  executrix  de  ton  tort  by  occupying  for  three  months  her  late  hus- 
band's house  and  shop,  if  she  no  way  carries  on  the  business. 

▼OL.   I.  U 
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jQ99pk  Waierworthf  nor  was  there  at  any  time  any  person  liable  for  the  said 
.    debt,  so  remaining  due  to  the  plaintiff  as  aforesaid ;  and  the  defendant  fur- 
*  ther  says,  that  there  never  was  any  consideration  for  the  said  note,  except  u 
aforesaid.     VerifieaHon.    To  the  last  count,  never  indebted. 

RepUeaiion  to  the  first  plea,  de  injuria  ;  on  which  issue  was  joined. 

At  the  trial,  before  Patteson,  J.,  at  the  last  Spring  Assizes  for  the  county 
of  Tarkt  it  appeared  that  the  husband  of  the  defendant  had  carried  on  the 
business  of  a  hair-dresser,  and  had  died  intestate,  on  the  3d  October,  1836. 
After  his  death  the  defendant  continued  to  reside  in  a  house  which  adjoined 
his  shop,  but  there  was  no  evidence  of  her  having  interfered  in  the  basioess. 
On  the  3d  January,  1837,  the  plaintiff  sent  to  the  defendant  an  account  of  t 
debt  due  from  her  late  husband,  in  consequence  of  which  she  gave  the  note 
upon  which  the  present  action  was  brought.  Letters  of  administration  were 
granted  to  the  defendant  on  the  6th  March,  1837.  It  was  contended,  on  the 
part  of  the  plaintiff)  that  the  defendant  was  executrix  de  son  tori;  and  fur- 
ther, that  she  was  liable  on  the  note,  whether  she  filled  that  character  or  not. 
A  verdict  was  found  for  the  defendant,  with  liberty  to  move  to  enter  a  verdict 
for  the  plaintiff  for  the  amount  of  the  note. 

Wightman  having  obtained  a  rule  accordingly,  and  also  for  judgment  aoa 
obatante  veredicto, 

CreeweO  and  Addieon  shewed  cause.— There  was  no  evidence  of  such  an 
intermeddling  with  the  affidrs  of  the  deceased  as  to  make  the  defendant  exe- 
cutrix de  eon  tort.  It  is  true,  that  after  her  husband^s  death  she  continued 
to  live  in  the  house  which  adjoined  the  shop,  but  she  never  attempted  to 
carry  on  the  business.  In  Hooper  v.  Summereett  (a),  the  defendant  not  only 
lived  in  the  house  of  the  deceased,  but  continued  to  carry  on  his  trade  of  a 
victualler.  The  trade  of  a  hair-dresser  is  a  personal  occupation,  and  would 
cease  with  the  death  of  the  person  carrying  it  on.  Secondly,  the  plea  is  good 
in  law ;  it  is,  in  eflfect,  that  there  was  no  consideration  for  the  note.  The 
lact  of  giving  the  note  could  create  no  personal  liability  to  pay  the  debt  A 
promise  to  pay  the  debt  of  another,  must  be  founded  on  a  good  and  valid 
consideration,  Jonee  v.  AaUumkam  {b).  The  mere  existence  of  a  debt  due 
flom  il.  is  no  consideration  for  a  promise  from  B.  If,  indeed,  the  defendant 
had  been  liable  as  executrix  de  eon  tort,  then  the  forbearance  would  have 
'been  a  sufBdent  considemtion.  RidmU  v.  Brietow  (e),  will  perhaps  be  cited 
on  the  other  side ;  but  there  the  note  was  expressed  to  be  "  for  value  received 
by  my  kte  husband."'  Here  the  defendant  is  not  stated  to  be  the  widow,  and 
ahe  may  be  considered  as  a  mere  stranger.  It  is  admitted  that  a  note  prima 
fmm  imports  consideration;  but  that  may  be  met  by  evidence.  Here  none 
was  proved,  and  the  want  of  it  is  averred  in  the  plea. 

Wightmrnn,  in  support  of  the  rule. — ^The  defendant  was  dearly  execrutrix  de 
%tm  tori.  Her  husband  died  on  the  8d  October,  and  she  remained  in  pos- 
session from  that  time  until  the  January  following,  when,  upon  application 
being  made  to  her  for  payment  of  the  debt,  she  gave  the  note  in  question. 
She  had  the  goods  valued,  and  aflterwards  sold  them.    Much  less  hatenned- 

(a)  Wightwieir,  16.  (c)  1  C.  &  J.  231. 
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dling  will  make  a  person  liable,  Noy,  69.  But,  secondly,  the  plaintiff  is  en- 
titled to  judgment  ncn  obstante  veredicto.  By  giving  the  note,  the  defend- 
ant protected  herself  from  any  suit  for  the  recovery  of  the  debt  during  the 
time  the  note  had  to  run. — [Lord  Abinffer,  C.  B. — Vie  cannot  presume  uf  on 
this  plea  that  there  were  no  assets.] — Suppose  an  action  had  been  broiu  ht 
against  the  defendant  for  the  recovery  of  the  debt,  and  she  had  pleaded  that 
she  was  in  possession  of  her  husband's  goods,  and  was  about  t{>  take  out  ad- 
ministration, and  that  in  consideration  of  forbearance  she  gave  the  note,  could 
it  be  doubted  that  such  would  be  a  good  plea.  In  Ridout  v.  Bristow,  the 
jury  found  that  there  was  consideration  for  the  note ;  but  that  was  not  lefl 
to  them  in  this  case.  The  circumstances  of  her  being  entitled  to  administra- 
tion, and  being  in  possession  of  the  goods,  and  admitting  the  claim  of  the  plain- 
tiff, are  sufficient  to  render  her  liable  on  the  note. 

Lord  Abinger,  C.  B. — I  think  there  was  no  ground  for  saying  that  the  de- 
fendant was  executrix  de  son  tort.  The  only  question  then  is,  whether  upon 
the  face  of  the  plea,  there  appears  any  consideration  for  this  note,  as  between 
the  plaintiff  and  the  defendant.  1  think  there  is ;  and  that  the  plaintiff,  by  receiv- 
ing it,  has  precluded  himself  from  suing  for  the  debt  of  the  husband  so  long  as 
the  note  has  to  run.     It  is  not  stated  in  the  plea  that  there  were  no  assets. 

Parke,  B. — Prima  facie  there  is  a  good  consideration  for  the  note;  and  the 
question  is,  whether  the  plea  distinctly  shews  that  there  was  no  consideration. 
If  it  had  shewn  that  there  were  no  assets,  the  case  might  have  been  different; 
but  is  it  not  a  sufficient  consideration  that  the  effect  of  taking  the  note,  is  to 
tie  up  the  plaintiff's  hands  as  against  the  defendant  for  twelve  months? 
There  is  an  agreement  to  forego  all  remedy  for  the  debt  for  twelve  months, 
in  case  the  defendant  took  out  administration,  or  intermeddled  with  the  effects 
of  her  late  husband.  Whether  or  no,  the  effect  of  the  note  would  be  to  con- 
clude the  plaintiff  from  suing  a  third  person  who  might  take  out  administra- 
tion: upon  that  point  I  give  no  opinion.  There  can  be  no  doubt  that  if  a 
person  give  a  promissory  note  to  another,  the  latter  is  precluded  from  suing 
the  former  while  the  note  is  running.  That  being  so,  there  is  here  a  suffi- 
cient forbearance  to  constitute  a  consideration.  This  view  of  the  case  accords 
with  the  opinion  expressed  by  Bailetf,  B.,  in  Ridout  v.  Bristow.  Judgment 
must  be  entered  for  the  plaintiff,  non  obstante  veredicto. 

BoLLAND,  B.,  concurred 

Aldbrson,  B. — ^AU  the  averments  contained  in  the  plea  were  satisfactorily 
proved.  Then,  the  only  question  is,  whether  or  no  the  plea  is  good.  Primd 
faeie^  a  promissory  note  imports  consideration  ;  and  Ridout  v.  Bristow  shews 
that  unless  you  negative  all  possible  consideration,  the  holder  of  the  note  is 
entitled  to  recover.  It  is  consistent  with  this  plea  that  there  was  a  good  con 
sideration ;  namely,  that  the  plaintiff,  by  taking  it,  was  precluded  from  siung 
for  twelve  months. 

Judgment  for  the  plaintiff,  non  obstante  veredicto. 
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Stewart  and  others  v.  Aberdein. 


Where  »n  in- 
■urance  broker 
or  other  mer- 
cantile agent, 
has  been  em- 
ployed to  re- 
ceive money 
for  his  principal 
in  the  general 
course  of  his 
business,  and 
where  the 
known  general 
course  of  busi- 
ness is  for  the 
agent  to  keep  a 
running  ac- 
count with  the 
princinal,  and 
to  credit  him 
with  sums 
which  he  may 
have  received  i 
by  ci  etiits  m 
account  with 
the  debtors, 
with  whom  he 
also  keeps  run- 
ni  g  accounts, 
and  not  merely 
with  monies 
actually  receiv- 
ed, and  a  settle- 
ment takes 
place  according 
to  that  usage, 
the  origins 
debtor  is  dis- 
charged, and 
the  agent  be- 
comes the 
debtor,  accord- 
ing to  the 
meaning  and 
intention,  and 
with  the  autho- 
rity of  the  prin- 
cipaL. 


^HIS  was  an  action  to  recover  a  total  or  salvage  loss  of  97/.  I1#.  8dL  po 
cent  on  the  defendant's  subscription  of  100/.  to  a  policy  of  assurance  on 
the  Vroto  Elizabeth,  at  and  from  Liverpool  to  Narva^  during  the  vessel*! 
stay  there,  and  thence  to  Dantzig,  There  were  also  counts  for  money  had 
and  received  for  interest,  and  upon  an  account  stated. 

First  plea  to  first  count.  As  to  97/.  11 «.  8i/.,  parcel,  &c.,  that  Messrs. 
DouglaSy  Anderson,  &  Co.,  as  agents  for  the  plaintiffs,  adjusted  a  loss  on  the 
policy  to  that  amount,  and  being  indebted  to  the  defendant  exceeding  that 
amount,  the  defendant,  by  the  consent  of  the  plaintiffs,  paid  that  sum  to 
Messrs.  Douglas,  Anderson,  &  Co.,  by  giving  them  credit  in  their  account  to 
thai  amount,  which  settlement  and  payment  the  plaintiffs  accepted  in  full 
satisfaction  of  the  sum  of  97/.  1  \s.  Hd. ;  and  as  to  the  residue  of  the  sum  in 
the  first  count,  that  no  loss  was  sustained  on  the  policy  beyond  the  sum  of 
97/.  lis.  Sd.  so  paid  as  aforesaid. 

Second  plea  to  the  first  count.  As  to  97/.  l\s.  Sd.,  that  Messrs.  Z>oti^ 
^as,  Anderson,  &  Co.  were  insurance  brokers^  and  the  defendant  was  an 
underwriter  in  the  city  of  London  ;  that  accounts  existed  between  them,  and 
on  which  Messrs.  Douglas,  Anderson,  &  Co.  were  indebted  to  the  defendant 
exceeding  the  sum  of  97/.  1  Is.  Sd.  Ihe  plea  then  stated  a  usage  and  cus- 
tom amongst  underwriters  and  insurance  brokers  on  the  settlement  of  losses 
on  policies,  to  set  off  the  premiums  due  to  the  underwriter  against  the  loss; 
and  that  the  broker  should  hold  himself  accountable  to  the  assured  for  the 
payment  of  the  loss,  of  which  custom  the  plaintiffs  had  notice.  That  the  loss 
was  settled  and  adjusted  at  the  amount  of  97/.  lis.  Sd  (as  in  the  first  plea), 
and  that  the  defendant  set  off  against  the  loss  premiums  for  which  he  had 
credit  in  the  account  with  Messrs.  Douglas,  Anderson,  &Co.,  who  held  them- 
selves accountable  to  the  plain  tiff  to  that  extent;  that  the  plaintiffs  acquiesced 
in  the  premises,  and  relinquished  their  claim  against  the  defendant  in  respect 
of  that  sum,  and  accepted  Messrs.  Douglas,  Anderson,  &  Co.  as  their  debtors 
in  lieu  of  the  defendant,  who  was  thereby  induced  to  give  fresh  credit  to  them, 
whereby  the  cause  of  action  with  respect  to  97/.  lis.  Sd,  became  extinguished. 
And  as  to  the  residue  of  the  cause  of  action,  that  the  loss  in  the  first  count 
mentioned,  was  a  partial  loss  only,  and  did  not  exceed  the  rate  of  97/.  1  Is.  Sd. 
on  the  100/  insured  by  the  plaintiffs.  To  the  residue  of  the  declaration,  non 
assumpsit. 

At  the  trial,  before  Lord  Ahtnger,  C.  B.,  and  a  special  jury,  at  the  Sittings 
after  Michaelmas  Term,  1837,  it  appeared  that  the  plaintiffs  were  general 
merchants  residing  at  Liverpool,  and  that  the  defendant  was  an  underwriter 
at  Lloyd's  Coffee-house  in  London.  The  policy  was  effected  on  the  26th 
September,  1835,  by  Douglas,  Anderson,  &  Co.,  brokers,  in  London,  as 
agents  fcr  the  plaintiffs,  and  the  defendant  subscribed  his  name  upon  it  for 
100/.  It  appeared  from  the  books  at  Lloyds*,  that  the  loss  took  place  in 
May.    At  that  time  Douglas,  Anderson,  &  Co.  were  indebted  to  the  defend- 


TRINITY  TERM.  1838. 


285 


•nt  in  a  balance  of  217/.  3«.  8</.  on  their  underwriting  account  of  the  pi evious 
year,  up  to  March,  IB'iS,  and  in  the  month  of  June,  1836,  their  clerk  paid 
the  defendant's  clerk  1 00/.  on  this  account,  leaving  the  balance  of  1 1 7/.  3».  Sd. 
to  meet  the  loss  on  the  Frow  Elizabeth,  The  documents  to  establish  the 
OSS,  were  not  brought  forward  until  September,  1836,  and  upon  the  20th  of 
that  month  it  was  adjusted  by  the  defendant  and  all  the  underwriters,  except 
two,  at  97/.  I U.  Sd.  per  cent.  A  memorandum  was  written  on  the  policy, 
stating  the  loss  to  be  payable  at  one  month  ;  and  the  defendant's  signature 
was  struck  through;  and  the  loss  was  then  passed  into  the  accounts  of 
Douffiat,  Anderson,  &  Co.  and  the  defendant,  in  their  respective  books ;  but 
the  accounts  were  not  formally  agreed  between  them. 

Messrs.  Douglas,  Anderson,  &  Co.  had  a  general  account  current,  as  well 
as  an  insurance  account,  with  the  plaintiffs,  each  being  kept  quite  distinct, 
and  the  balance  of  the  insurance  account  being,  at  certain  periods,  carried 
into  the  general  account  as  cash.  The  further  information  required  by  the 
two  underwriters,  who  had  not  adjusted  the  loss  in  September,  was  laid  before 
them  in  the  early  part  of  November,  and  Douglas,  Anderson,  and  Co.  having 
advised  the  plaintiffs  of  the  loss  being  about  to  be  settled  by  them,  the  plain- 
tiffs drew  two  bills  for  600/.  each,  on  the  16th  and  17th  November  j  and  on 
the  1 9th,  Douglas,  Anderson,  &  Co.  enclosed  them  a  credit  note  on  account 
of  the  settlement  of  the  whole  loss,  the  amount  of  which,  1,155/.  Zs,  I0d,f 
they  put  down  to  the  credit  of  the  insurance  account,  of  which  they  sent  an 
extract,  and  then  debited  them  with  the  premiums  to  the  end  of  September, 
leaving  a  balance  of  886/.  I2s.  Id  due,  the  21st  February,  in  the  plaintiff's 
favour,  which  was  transferred  to  the  credit  of  the  general  account  At  the 
bottom  of  the  credit  note  was  written,  **  Above  is  the  credit  note  of  the  loss 
per  Fraw  Elizabeth,  1,155/L  3«.  lOd,,  but  without  our  prejudice  until  in 
cash  from  the  underwriters." 

On  the  21st  November,  1836,  the  plaintiffs  acknowledged  the  receipt  of 
these  accounts,  and  stated  that  they  would  be  examined.  On  the  26th  No- 
vember,  in  the  same  year,  Douglas,  Anderson,  &  Co.  stopped  payment ;  and 
as  soon  as  the  plaintiffs  were  aware  of  this  circumstance,  one  of  them  came  up 
to  London,  and  demanded  payment  of  the  underwriters,  when  this  and 
other  actions  were  brought.  The  usage,  as  stated  in  the  second  plea,  was 
proved,  and  was  said  to  be  well  known  at  Liverpool. 

It  was  contended,  on  the  part  of  the  plaintiffs,  that  the  setoff  between  the 
brokers  and  underwriters  was  not  binding  upon  the  plaintiffs,  who  were  not 
expressly  shewn  to  have  any  knowledge  of  the  usage ;  and  it  was  also  con- 
tended that  the  memorandum  at  the  foot  of  the  credit  note  shewed  that  the 
brokers  did  not  treat  the  settlement  as  conclusive.  The  learned  judge  left  it 
to  the  jury  to  consider,  whether  parties  effecting  insurances  for  their  own 
benefit  through  an  agent,  must  not  be  taken  to  know  what  is  the  habit  of 
dealing  between  the  brokers  and  the  underwriters ;  and  whether  the  term 
**  to  settle,"  must  not  mean,  that  the  broker  should  settle  in  the  same  way  as 
is  the  custom  to  settle  with  underwriters.  If  so,  he  considered  the  broker  to 
be  liable  to  his  principal  after  such  settlement,  and  that  the  pleas  were  proved; 
but  if  it  was  only  expected  that  the  payment  should  be  a  payment  in  cash, 
then  the  plaintifis  were  entitled  to  a  verdict.  The  jury  found  for  the 
defendant. 
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Cre9%DeU  obtained  a  rule  to  set  aside  the  verdict,  and  for  a  new  trial,  oa 
he  ground  that  there  was  no  evidence  of  the  plaintiffs'  knowledge  of  the 
usage ;  and  also  that  the  learned  judge  had  misdirected  the  jury  as  to  the 
credit  note. 


Maule  shewed  cause. — There  was  sufficient  evidence  of  the  usage  to  go  to  the 
jury ;  and  in  that  respect  the  case  differs  from  Tood  v.  Reid  (a).  This  mode  of 
conducting  business  is  not  contrary  to  reason  or  to  common  sense,  but  is  the 
general  practice  in  mercantile  aflairs.  The  broker  becomes  a  debtor  to  the 
underwriter  in  respect  of  the  premiums  of  insurance,  and  the  underwriter 
becomes  the  debtor  of  the  assured  in  respect  of  the  loss.  Is  there,  then,  any 
thing  unlawful  in  an  agreement,  that  the  assured  should  receive  his  money 
from  the  broker,  and  that  the  debts  due  from  the  underwriter  to  the  assured, 
and  from  the  broker  to  the  underwriter,  should  both  be  discharged.  Rugtell 
T.  Baugley  (Jb),  was  decided  on  the  ground  that  the  name  of  the  underwriter 
had  not  been  struck  off  the  policy.  In  ScoU  v.  Irving  (c),  Lord  Tenterden, 
C.  J.,  in  delivering  judgment,  says,  **  If  the  usage  relied  on  in  this  case  were 
tllowed  to  prevail,  it  would  have  the  effect  of  making  the  broker,  and  nut  the 
underwriter,  the  debtor  to  the  assured  for  the  loss.  Such  a  usage,  howeTer, 
can  be  binding  only  on  those  who  are  acquainted  with  it,  and  have  consented 
to  be  bound  by  it."  Here  there  was  distinct  evidence  of  the  usage.  The 
same  learned  judge,  in  Bartlett  v.  Pentland(d),  says,  "  Merchants  residing 
in  London,  and  effecting  insurances,  may  reasonably  be  expected  to  be  ac- 
quainted with  the  usage.'and  to  act  upon  it.''  That  observation  is  equally 
applicable  to  merchants  at  LaverpooL  In  the  cases  cited,  it  appeared  that  the 
plaintiffs  were  ignorant  of  the  usage  ;  but  here  there  was  strong  evidence  to 
go  to  the  jury  that  it  was  known  and  adopted  by  the  plaintiffs,  and  the  jury 
have  found  it  was  so. 

<  Secondly,  there  was  no  misdirection  respecting  the  letter  containing  the 
credit  note.  It  is  said  that  the  expressk>n,  "  without  prejudice  until  in  cash 
from  the  underwriters,"  shews  Xhdi  Dougku  SlCo.  had  no  authority  to  receive 
except  in  cash  ;  and  that  therefore  the  set-off  in  account  between  them  and  the 
defendant,  does  not  bind  the  plaintiffs.  But  the  whole  meaning  of  the  letter 
was  left  to  a  jury  of  merchants,  who  have  put  their  construction  upon  it.  The 
jury  were  told,  that  if  a  broker  choose  to  settle  in  account  with  the  under- 
writer, as  between  him  and  the  underwriter,  the  broker  would  be  liable,  and 
could  not  defend  himself  in  an  action  by  him  for  money  had  and  received, 
'Andrews  v.  Robinson  (e), 

Creswtiimd  Cowling,  in  support  of  the  rule. — It  was  not  proved  that  any 
actual  adjustment  of  accounts,  which  could  amount  to  a  payment,  tsver  took 
place  between  Dovglat  &  Co.  and  the  defendant,  nor  was  such  agreement 
shewn  as  is  alleged  in  the  6rst  plea.  The  custom  is  beneficial  only  to  the 
broker  and  underwriter,  and  is  extremely  inconvenient  to  the  assured,  who 
has  to  take  the  security  of  the  broker,  instead  of  that  of  several  underwriters. 
'  .^Parke,  B.— When  does  the  broker  consider  himself  indebted  to  the  prin- 


(a)  4  B.  &  Aid.  210. 
(6)  4  B.  &  AM.  SO.*), 
(c)  ia&Adol.612.. 


(rf)  10  B.  &  C.  760. 
(r)  3  Camb.  199. 
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cipali  as  between  him  and  the  underwriter ;  is  it  necessary  that  the  account 
should  be  actually  gone  into  by  them?] — The  jury  should  have  been  asked 
whether  they  found  that  the  plaintiffs  had  a  specific  knowledge  of  the  custom, 
and  adopted  it  The  only  dealing  of  the  plaintilf  is  an  authority  to  the  broker 
to  apply  a  certain  sum  in  a  particular  way,  and  upon  certain  events  to  receive 
money  for  him.  This  is  a  mere  private  arrangement  between  the  broker  and 
underwriters,  which  cannot  bind  the  plaintiffs  without  express  notice. — [Lord 
Abinger,  C.  B. — The  underwriter  is  discharged  when  the  broker  is  charge- 
able ;  he  has  had  authority  from  his  principal  to  settle  with  the  underwriter, 
and  up  to  the  time  of  the  settlement  the  principal  may  interfere.] — Tood  r. 
Reid  shews  the  opinion  of  the  Court  upon  such  a  custom.  There  it  was  dis* 
tinctly  held,  that  an  insurance  broker  was  only  entitled  to  receive  payment 
for  the  assured  from  the  underwriter  in  money  ;  and  that  a  custom  to  set-off 
the  general  balance  due  from  the  broker  to  the  underwriter,  in  the  settlement 
of  a  particular  loss,  was  illegal,  on  the  ground  that  it  was  an  attempt  to  pay 
the  debt  of  one  person  with  the  money  of  another. — [Parke,  B. — That  case  is 
not  correctly  reported,  as  I  perceive  by  a  note  of  mine.  There  it  did  not 
appear  that  the  account  had  been  allowed  between  the  broker  and  the  under* 
writer.] — No  doubt  a  custom  exists  for  the  broker  and  underwriter  to  settle 
for  their  own  convenience;  but  in  order  to  6x  the  plaintiffs,  it  ought  to  have 
been  shown,  not  only  that  they  knew  the  custom,  but  also  agreed  to  be  bound 
by  it.  It  is  clear,  from  the  case  of  Russell  v.  Baugley,  that  the  mere  fact  of 
the  broker  having  made  himself  responsible,  does  not  bind  the  plaintiffs.  In 
BartUu  V.  Psnlland,  an  attempt  was  made  to  distinguish  that  case  from 
Russell  V.  Baugley,  because  there  the  underwriter's  name  had  not  been 
struck  out  of  the  policy  ;  but  the  Court  thought  that  circumstance  made  no 
difference,  unless  it  were  done  with  the  consent  of  the  assurpd.  In  Seoit  v. 
irmng  this  question  was  again  discussed,  arid  the  Court  came  to  the  same 
conclusion.  There  was  nothing  to  shew  any  agreement  on  the  part  of  the 
plaintiffs  to  be  bound  by  this  arrangement 

Secondly,  as  to  the  misdirection.  From  the  words  of  the  credit  note, 
'*  without  prejudice  until  cash,*'  it  is  clear  that  there  was  no  such  settlement 
as  to  dbcharge  the  underwriters.  If  every  thing  were  settled,  that  expres- 
sion could  have  no  meaning.  It  is  said  that  this  resembles  the  case  where 
an  underwriter  is  presumed  to  have  under  his  consideration  the  nature  of 
the  voyage  to  be  performed,  and  the  usual  course  and  manner  of  doing  it, 
Pelley  V.  The  Royal  Exchange  Assurance  (/).  But  here  the  policy  contains 
no  stipulation  that  the  underwriter  may  settle  in  this  manner  to  the  prejudice 
of  the  assured. 

Cur.  adv,  vuli. 
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Lord  Abikger,  C.B. — This  was  an  action  on  a  policy  of  insurance  on  the 
Frow  Elizabeth,  The  defendant  pleaded,  15rst,  that  Douglas,  Anderson,  &  Co. 
were  the  insurance  brokers  and  agents  of  the  plaintiffs.  That  after  the  loss 
had  occurred,  they  were  authorized  by  the  plaintiffs  to  adjust  and  settle  the 
loss,  which  they  did,  at  the  sum  of  97/.  lls.Sd,:  that  Douglas,  Anderson, 
&  Co,  (as  such  brokers)  were  indebted  to  the  defendant  at  the  time  of  such 
adjustment,  in  a  larger  sum  of  money  than  the  amount  so  settled,  and  that  by 
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the  authority  and  with  the  sanction  of  the  plaintiffs,  Dauffku  &  Co.  aoceptea 
a  credit  in  account  with  the  defendant,  as  a  satisfaction  and  payment  of  tbe 
sum  of  97/.  \\9.  S(L,  and  made  themselves  liable  to  the  plaintiiSs  for  the  same, 
who  discharged  the  defendant  therefrom.     This  is  the  substance  of  the  plea, 
or  all  that  need  be  proved  to  entitle  the  defendant  to  a  verdict  in  regard  to 
the  97/.  1 U.  Sd,   There  is  a  second  plea,  which,  in  addition  to  these  material 
facts,  sets  forth  a  custom  between  the  insurance  brokers  and  the  underwriten 
in  London,  to  make  these  settlements  in  account,  by  way  of  payment  and 
discharge,  according  to  a  certain  usage  set  forth  in  the  plea.     It  then  alleges, 
that  the  plaintifls  had  knowledge  of  that  custom,  and  assented  to  it,  and  that 
the  settlement  was  made  accordingly.     The  jury  found  a  verdict  for  tiie  de- 
fendant, upon  which  there  was  a  rule  to  shew  cause  why  there  should  not  be 
a  new  trial,  on  the  ground  that  there  was  no  evidence  that  the  plaintifls  had 
any  knowledge  of  the  custom  alleged,  or  had  assented  to  it ;  and  secondly, 
that  there  had  been  a  misdirection  aa  to  the  interpretation  of  a  letter  of  the 
plaintiffs'  to  the  defendant,  containing  what  was  called  the  credit  note.    This 
case  has  been  very  fully  and  ably  argued  on  both  sides ;  and  in  the  course 
of  the  argument  a  point  has  been  discussed  which  was  not  suggested  on  the 
original  motion  for  a  new  trial,  and  which  was  not  brought  into  controversy 
at  the  trial  at  all ;  namely,  whether  there  was  any  evidence  that  the  defend- 
ant ever  did  come  to  such  a  settlement  in  account  with  the  insurance  brokers, 
as  is  by  him  in  the  pleading  alleged.     The  Court  has  taken  the  whole  aigu- 
ment  into  full  consideration,  and  has  come  to  the  conclusion,  that  there  was 
evidence  of  the  settlement  in  account ;  that  there  was  no  misdirection  upon 
the  letter,  the  meaning  of  which,  as  part  of  a  mercantile  correspondence,  using 
mercantile  and  technical  expressions,  was  left  to  the  judgment  of  a  jury  of 
merchants,  nor  was  it  material  to  the  issue.     And  finally,  that  even  if  the 
custom  was  not  specifically  proved,  as  alleged ;  or  if  it  was  not  proved,  that 
the  plaintiff  had  a  precise  knowledge  of  the  custom,  as  alleged,  yet  there 
was  sufficient  evidence  to  prove  the  first  plea,  if  not  the  second,  of  a  custom 
between  the  brokers  and  underwriters  to  make  settlements  in  account,  by 
taking  credits  as  payments,  and  also  of  the  knowledge  of  the  plaintiffs  of  such 
a  custom,  and  of  their  authorizing  the  brokers  to  settle  with  the  underwriters, 
and  to  give  them  (the  plaintiffs)  credit  in  account  for  the  loss,  and  to  permit 
them  to  draw  on  the  brokers  for  the  amount.     It  must  not  be  considered  that 
by  this  decision  the  Court  means  to  overrule  any  case  by  deciding  that  whore 
a  principal  employs  an  agent  to  receive  money,  and  pay  it  over  to  him,  the 
agent  thereby  acquires  any  authority  to  pay  a  demand  of  his  own  upon  the 
debtor,  by  a  set-off  in  account  with  him.    But  the  Court  is  of  (pinion,  that 
where  an  insurance  broker,  or  other  mercantile  agent,  has  been  employed  to 
receive  money  for  his  principal,  in  the  general  course  of  his  business,  and 
where  the  known  general  course  of  business  is  for  the  agent  to  keep  a  ruo- 
ning  account  with  the  principal,  and  to  credit  him  with  sums  which  he  may 
have  received  by  credits  in  account  with  the  debtors,  with  whom  he  also  keeps 
running  accounts,  and  not  merely  with  monies  actually  received,  the  nile  laid 
down  in  those  cases  cannot  properly  apply ;  but  that  where  an  account  is 
bond  fide  settled  according  to  that  known  usage,  the  original  debtor  is  dis- 
charged, and  the  agent  becomes  the  debtor,  according  to  the  meaning  and 
intention,  and  with  the  authority  of  the  principal.     The  rule,  therefore,  must 
be  discharged. 

Rule  discharged. 
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King  v.  Bennett.  Ext^uovsr. 

rpHE  following  case  was  stated  for  the  opinion  oPthe  Court,  by  the  consent  The  tMtatnz, 
•*•   of  the  parties;  the  Court  being  at  liberty  to  refer  to  the  pleadings,  as  h^rA7»ute 
part  of  the  case.  |J^  ^•.^•°d 

On  the  25th  of  May,  1837,  the  plaintiff  put  up  for  sale,  by  public  auction,  for  fife,  if  he 
a  dwelling-house  and  premises,  in  the  county  of  Gloucetter,  subject,  among  *"Je ]^^  jgj;,. 
others,  to  the  following  conditions  of  sale: — That  the  vendor  should,  before  ed  theMme 
the  Ist  of  Juiy  next,  prepare  and  have  ready  for  delivery,  an  abstract  of  his  t^^ndl^Iwd 
title  to  the  property,  and  should  deduce  a  good  title  thereto.     That  the  pur-  the  heirs  and 
chaser  should,  on  or  before  the  1st  of  Aupvsi  then  next,  deliver  a  statement  IJ^'d  8on*for 
in  writing  of  his  objections,  if  any,  to  the  title,  and  in  default  thereof  should  IJ^'lf^l^^ 
be  considered  as  having  accepted ;  and  all  objections  not  then  made  should  the  will  they 
be  considered  as  waived ;  and  in  case  any  objection  should  be  taken  to  the  ^q,^  huVonlj 
title,  it  sitould  be  in  the  power  of  the  vendor  to  annul  the  sale,  and  to  return  o^e  ^u  li? ing, 
the  deposit  money  to  the  purchaser,  in  full  satisfaction  of  all  damages,  costs,  suncethetestL 
and  charges  which  such  purchaser  should  sustain.  S "/fterroSL 

Sarah  Hewitt  being  seised  in  fee  of  certain  premises,  and  among  others,  ud  before  the 
those  put  up  for  sale  as  aforesaid,  by  her  will,  bearing  date  the  23d  of  Z>*-  £*i^rij[,*^|fc* 
cember,  1811,  and  duly  executed  to  pass  real  estates,  devised  the  said  pre-  fourth  son  wm 
mises  so  put  to  sale,  as  follows ;  **  I  give  and  devise  my  messuages,  outhouses,  and  there  wat« 
courts,  gardens,  orchards,  and  three  closes  of  ground,  with  the  tithes  and  ap-  *^^  *urri?ed* 
purtenances  thereof,  situate  at  Ktllcott  aforesaid,  now  in  the  occupation  of  the  testatrix : 
HUeaXf  unto  the  said  John  Morris,  and  jinn  his  wife,  and  the  survivor  of  5e*de\*th  oiT*' 
them,  for  and  during  their  lives,  and  the  life  of  such  survivor ;  and  from  and  S.  K.  and  /.  K. 
aAer  the  death  of  such  survivor,  I  give  and  devise  the  said  last  mentioned  entitled  to^tTke 
messuages,  outhouses,  courts,  gardens,  orchards,  closes,  tithes,  and  premises  «n^'^« terms 
luito  Sarah  the  wife  q{  John  King,  esq.,  and  one  of  the  daughters  of  the  said 
WilUam  Holborow,  the  elder,  for  and  during  her  life,  and  after  her  decease 
unto  the  said  John  King,  if  he  survives  her,  for  and  during  his  life ;  and  from 
and  after  the  decease  of  the  survivor  of  them,  the  said  John  King,  and  Sarah 
King  his  wife,  I  give  and  devise  the  same  last-mentioned  messuages,  out- 
heuses,  courts,  gardens,  orchards,  closes,  tithes,  and  premises,  unto  the  second 
son  of  them,  the  said  John  and  Sarah  King,  and  the  heirs  and  assigns  of  such 
second  son  for  ever.''     At  the  time  of  making  this  will,  the  said  John  and 
Sarah  King,  in  the  said  will  named,  had  had  three  sons,  that  is  to  say,  Elisha, 
John,  and   William  George,  but   William  George  was  the  only  one   then 
living,  Elieha  having  died  in  the  month  o(  August,  180B,  and  John  having 
died  in  the  month  of  May,  181 1.     At  the  time  of  making  her  will,  the  testa- 
trix was  acquainted  with  the  state  of  the  family.     She  died  in  the  year  1821. 
In  the  month  of  May,  1813,  the  said  John  and  Sarah  King  had  a  fourth  son, 
Henry  King,  who  died  in  the  month  oi  April,  1814;  and  in  the  year  1815 
they  had  a  fifth  son,  John  Henry  King,  the  present    plaintiff.      William 
George  King  is  now  alive.     John  Morris,  and  Ann  •  his  wife,  and  John  and 
Sarah  King,  who  are  respectively  named  in  the  will,  were  all  dead  some  time 
before  the  said  sale.     At  the  sale  the  defendant  was  the  highest  bidder,  and 
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the  plaintiO)  within  the  time  mentioned  in  the  conditions,  prepared  and 
delivered  an  abstract  of  title  to  the  premises,  wherein  he  assumed  himself  to 
be  entitled  thereto  in  fee,  as  the  second  von  of  John  and  Sarah  King^  by  vir- 
tue of  the  will  of  Sarah  Hetciii  ;  and  the  defendant,  within  the  time  mentioned 
in  the  conditions,  objected  to  the  title  so  produced,  on  the  ground  that  the 
plaiBtifT  was  not  the  second  son  of  John  and  Sarah  King,  according  to  the 
true  construction  of  the  will  of  Sarah  Hewitt. 

The  question  for  the  opinion  of  the  Ck>urt  is,  whether  the  plaintiff  has  a 
good  title,  in  fee  simple,  to  the  premises  so  put  up  to  sale.  If  he  has,  a  judg- 
ment is  to  be  entered  for  the  plaintiff,  by  confession,  for  814/.  10#.  If  the 
Ck)urt  shall  be  of  opinion  that  he  has  not,  judgment  of  nolU  prosequi  is  to  be 
entered  for  the  defendant. 


R.  F.  Richards,  for  the  plaintiff. — This  being  a  question  of  intention  only, 
roust  be  governed  by  that  which  appears  on  the  face  of  the  will.  The  pre- 
sent plaintiff  takes  the  estate  in  fee  as  the  second  son.  The  state  of  the 
family  must  be  looked  at,  either  at  the  time  of  the  making  the  will,  or  at  the 
time  of  the  testatrix^s  death.  In  Lomax  v.  Hoimden  (a),  Lord  Hardttieke 
says,  "  It  must  be  admitted  the  general  rule,  in  the  construing  of  a  will  is, 
that  the  time  of  making,  not  of  the  death  of  the  testator,  is  to  be  regarded. 
The  making  and  the  death,  and  not  the  intermediate  time,  are  only  to  be  re- 
garded in  construing  wills.  If  the  testator  could  not  mean  the  time  of  mak- 
ing, he  must  mean  the  time  of  his  death,  when  the  instrument  would  be 
complete.**  Now,  here  the  state  of  the  family  exclude  the  time  of  making  the 
will,  as  that  which  was  to  be  looked  at,  as  there  was  then  no  second  son ;  the 
time  of  the  death  must  therefore  be  resorted  to,  when  the  plaintiff  was  the  se- 
cond son.  Driver,  d.  Frank  v.  Frank  (A),  will  perhaps  be  cited  on  the  other 
side ;  but  there  the  only  question  was,  whether  a  particular  estate  vested. 

Stephen,  for  the  defendant. — ^The  term,  "  second  son,*'  must  mean  the 
person  who  should  be  born  second  son  after  the  date  of  the  will :  that  was 
Henry  King,  and  if  he  had  survived  the  testatrix,  there  can  be  no  doubt  that 
he  would  have  been  entitled  to  the  estate.  The  plaintiff  must  contend  that 
the  term  <'  second  son,"  means  any  one ;  but  as  the  intention  is  to  govern  in 
these  cases,  it  is  more  reasonable  to  suppose  that  the  testatrix  meant  the  son 
who  should  be  second  born  after  the  date  of  the  will,  Ulriek  v.  Litchfield  (e). 
If  the  devise  had  been  to  a  second  son,  and  there  had  been  none  at  the  time, 
but  a  second  son  had  been  bom  afterwards,  who  ultimately  became  the  eldest 
son,  he  would  still  retain  the  property,  Traffotd  v.  Ashton  {d).  In  West  r. 
The  Lord  Primate  of  Ireland  {e),  the  case  of  Lomax  v.  Hoimden  was  referred 
to,  but  the  principle  was  not  supported.  Supposing  Henry  had  left  issue,  could 
that  issue  have  been  excluded,  under  the  devise  to  the  second  son,  *'  his  heirs 
and  assigns  for  ever  ?  "  Formerly,  a  will  as  to  personal  property,  was  under- 
stood to  speak  from  the  death  of  the  testator ;  and  as  to  real  property,  from, 
its  date ;  but  since  the  recent  Act,  7  WUL  4,  and  1  Vict.,  c.  26,  s.  24,  the 
time  of  the  death  is  to  be  regarded  in  both  cases.     The  testatrix  in  mentkm- 


(a)  1  Ves.  gen.  290. 
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(c)  2  Atk.  372. 
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ing  the  second  son,  speaks  with  reference  to  William^  who  was  then  the  first      jSrehetfuer. 
Driver,  d.  Frank  v.  Frank,  shews  that  the  parties  are  to  be  connected  in  the 
order  of  their  birth. 

R.  F.  Richards  replied. 

Lord  Abinger,  C.  B. — I  think  this  case  must  be  governed  by  the  autho- 
rities cited  on  behalf  of  the  plaintiff;  and  that  all  the  argument  on  the  part  of 
the  defendant  is  put  aside,  when  once  you  cease  to  take  the  second  son  in  the 
order  of  birth.  It  is  clear  that  the  testatrix  could  never  have  meant  the  second 
son  in  the  order  of  birth,  as  she  knew  he  was  dead  at  the  time  she  made  her  will. 
Supposing  the  eldest  son  had  died,  and  that  afterwards  three  sons  were  born, 
two  of  whom  were  living  at  the  time  of  the  testatrix^s  death,  the  second  then 
alive  would  take  under  the  terms  of  this  will.  The  second  son  in  the  order  of 
birth  being  excluded,  the  question  is,  what  did  the  testatrix  mean  ?  I  am  of 
opinion  that  she  meant  the  one  next  the  eldest,  whoever  he  might  be.  Sup- 
posing the  second  son  had  died  before  the  testatrix,  and  had  left  issue,  we 
might  perhaps  have  been  obliged  to  look  further,  to  see  whether,  under  those 
circumstances,  she  meant  to  make  provision  for  the  whole  branch.  However, 
that  does  not  appear  in  the  present  case.  We  cannot  construe  the  will,  with 
reference  to  any  other  time,  than  either  its  date  or  the  death  of  the  testatrix. 
At  the  time  of  making  her  will  there  was  no  second  son  in  existence ;  then, 
she  must  clearly  have  meant  such  person  as  should  be  second  son  at  the  time 
of  her  death. 

BoLLAND,  B. — I  am  of  the  same  opinion.  At  the  time  of  making  the  will 
there  was  only  one  son  alive;  he  never  could  be  considered  the  second  son. 
Then,  in  1813  another  was  born,  who  died;  and  then  the  present  plaintiff, 
who  was  the  fifth  son  in  the  order  of  birth,  but  the  second  at  the  time  of  the 
4eath  of  the  testatrix,  claims  the  property.  The  testatrix  might  have  thought 
that  the  eldest  son  was  provided  for,  and  there' fore  she  left  this  property  to 
such  person  as  should  be  the  second  son  at  the  time  of  her  deatli. 

Alderson,  B. — If  you  take  the  time  of  making  the  will,  it  is  quite  clear 
that  the  testatrix  never  contemplated  leaving  the  property  to  the  son  then 
living,  but  to  a  person  thereafter  to  be  born ;  for  at  that  time  there  was  no 
person  who  could  answer  the  description  of  "  second  son.*'  Then,  the  rule 
laid  down  by  Lord  Hdrdwick  is,  that  you  must  look  at  the  state  of  the  family 
at  the  time  of  the  testator's  death.  At  that  time  John  Henry  was  the  second 
son.  It  was  suggested  by  the  defendant,  that  an  intermediate  brother  Henry 
answered  the  description  ;  but  Lomaa:  v.  Holmden  shews  that  he  is  not  to  be 
so  considered.  In  the  case  of  West  v.  The  Lord  Primale  of  Ireland,  the 
plaintiff  was  clearly  out  of  the  question,  as  he  was  neither  the  seventh  child 
nor  the  youngest.  No  seventh  child  was  living  at  the  time  of  the  testator's 
death.  Upon  the  death  of  the  seventh  child,  who  was  bom  afterwards,  no- 
body but  Lady  Matilda  could  answer  the  terms  of  the  bequest. 

GuRNEY,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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The  plaintiff 
sent  a  mare  to 
the  defendant, 
a  fanner,  to  be 
covered  by  a 
stallion  belong- 
ing to  him;  the 
contract  was 
performed  on  a 
Swtday,    The 
defendant 
afterwards 
claimed  to  de- 
tain the  mare 
until  he  was 
paid  a  sum^  of 
money,  which 
consisted  of  the 
fee  due  on  that 
occasion,  and 
also  of  other 
monies  due  to 
the  defendant 
on  ihcir  gene- 
ral accounL 

Held,  Fint, 
that  the  de- 
fendant was 
entitled  to  a 
lien  for  the 
costs  of  corer- 
ing  the  mare. 

StfcoiuUy.that 
this  was  not  a 
contract  within 
the  29  Car.  2, 
c.  1,  s.  1,  it  not 
being  made  in 
the  exercise  of 
the  defendant's 
ordinary  call- 
ing; and  that 
even  if  it  were, 
the  contract 
having  been 
executed,  the 
lien  would 
attach. 
Tkirdl^,  that 
the  claim  by 
the  defendant 
to  retain  the 
mare  in  respect 
of  two  sums, 
for  one  of  which 
the  lien  could 
not  be  support- 
ed, was  not  a 
waiver  of  his 
lien  as  to  the 
other,  nor  did 
it  dispense  with 
the  necessity  of 
a  tender  of  that 
turn. 


ScARFB  V.  Morgan. 

nnROVER  for  a  mare.  Pleat:  not  ^ilty,  and  tl^at  the  plaintiff  was  not 
possessed  of  the  mare.  At  the  trial,  before  Parke,  B.,  at  the  Spring 
Assizes  for  the  county  of  Nor/oik,  it  appeared  that  the  mare  in  question  had 
been  several  times  sent  to  the  defendant  for  the  purpose  of  being  covered  by 
a  stallion  of  his,  and  for  the  last  occasion,  the  sum  of  10#.  became  due  to  the 
defendant.  On  the  mare  being  demanded  back  by  the  plaintiff,  the  defendant 
claimed  to  detain  it,  until  he  was  paid  the  sum  of  9/.  le.,  which  consisted  of 
the  defendant's  charges  for  the  covering  of  other  mares  of  the  defendant,  and  also 
included  the  claim  of  10#.  The  plaintiff  made  no  tender.  It  also  appeared 
that  Sunday  was  the  day  on  which  the  mare  was  covered.  The  jury  found 
that  the  mare  was  in  the  possession  of  the  defendant.  It  was  urged,  on  the 
part  of  the  plaintiff,  first,  that  no  lien  could  arise  in  such  a  case ;  eeemHy, 
that  contract  having  been  performed  on  a  Sunday,  was  void  ;  and  laiUy, 
assuming  that  a  lien  existed,  that  the  defendant  had  waived  it  by  claiming 
his  general  balance.  A  verdict  was  found  for  the  plaintiff  for  2bL,  with  liberty 
to  move  to  enter  a  nonsuit. 

Bylee  having  obtained  a  rule  accordingly, 

Kelly  and  (rtiitmVi^  shewed  cause. — Though  there  are  numerous  precedenfs 
of  actions  for  services  of  this  nature,  yet  thpre  is  no  instance  of  a  right  of  liftn 
having  been  set  up.  The  nature  of  the  transaction  is  totally  inconsistent 
with  such  a  claim.  The  only  case  in  favour  of  the  defendant  is  Bevan  v. 
Waters  (a),  which  is  a  Nisi  Prius  decision.  There  it  was  held,  that  a  tiainer 
has  a  lien  on  a  race  horse  for  the  expences  and  skill  bestowed  in  the  keeping 
and  training  him,  upon  the  principle,  that  when  a  bailee  bestows  labour  and 
skill  in  the  improvement  of  the  subject  delivered  to  him,  he  has  a  lien  for  the 
charge.  The  correctness  of  that  ruling  seems,  however,  to  have  been  doubted 
in  the  subsequent  case  of  Jacobs  v.  Latour  (5).  Such  a  right  has  been  dis- 
allowed in  the  case  of  a  livery  stable-keeper,  Judson  v.  Etheridge  (c\  It  is 
doubtful  whether  a  farrier  has  a  lien  on  a  horse  for  shoeing  him.  It  is,  indeed, 
so  said  in  argument,  in  Muspratt  v.  Gregory  {d ) ;  but  that  assertion  seems 
at  variance  with  the  judgment  of  Lord  Ellenhorough,  in  Ruskforth  v.  Had- 
field  (e).  This  claim  cannot  rest  upon  the  ground  of  any  labour  bestowed  by 
the  groom,  since  he  has  a  distinct  remuneration  on  the  occasion.  If  the  bailee 
be  entitled  to  the  lien,  the  amount  due  to  him  would  be  continually  increasing 
according  to  the  accumulation  of  the  charge  for  keep.  Besides  it  would  be 
impossible  to  say  when  the  lien  attached. 

Secondly,  this  is  a  contract  in  the  way  of  a  man^s  ordinary  calling,  and 
having  been  made  on  Sunday,  is  void.  On  that  ground  no  lien  could  attach. 
The  object  of  the  29  Car,  2,  c.  7,  s.  1,  would  be  frustiated  unless  it  be  made 
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(b)  2  M. 
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to  emhrace  cases  like  the  present.     Ex  parte  Middleton  (/). — [Parhe,  B.— >      tuht^mer. 
Here  the  contract  is  executed,  and  the  parties  are  in  pcni  delicto^ 

Thirdly,  the  defendant  claimed  to  detain  the  mare,  not  in  respect  of  the 
particular  lien,  but  on  account  of  a  general  lien  for  a  lai^ger  sum  of  money.  It 
is  well  established,  that  if  a  party  insist  upon  detaining  property,  either  for 
a  different,  or  for  a  larger  sum  than  that  to  which  he  is  entitled  by  law,  the 
right  to  lien  is  lost|;  and  in  that  case,  a  tender  of  the  smaller  sum  is  unnecessary 
Knight  Y.  Harr%9on  (y). — [Par^e,  B. — Must  you  not  make  out  that  there  has 
been  a  waiver  of  the  lien  ? — Aldersan,  B. — ^How  can  it  be  said,  that  if  a  man 
claim  sum  A.  and  also  sum  B.,  he  therefore  waives  his  claim  to  sum  B.?  If 
an  action  be  brought  for  20/.,  the  fact  of  10#.  only  being  due,  would  not  dis- 
pense with  the  necessity  of  tendering  the  latter  sum.] — ^The  circumstance  of 
there  being  a  particular  sum  named,  makes  no  distinction  on  the  prin- 
ciple ;  in  each  of  the  cases  the  smaller  sum  has  been  included,  Ayling  v. 
Williams  {h),  Boardman  v.  Sill{i).  The  true  question  is  not  whether  there 
has  been  a  waiver  of  the  lien,  but  a  waiver  of  a  tender  of  the  smaller  sum,  in 
in  respect  of  the  particular  lien. — [Bolland,  B.,  referred  to  Green  r. 
Farmer  ( J  ).] 

ByUe  and  G*Malleyi  in  support  of  the  rule,  were  requested  to  address 
themselves  to  the  first  point  only. — The  right  to  lien  in  this  case  is  sup- 
ported by  analogy.  There  is  an  express  authority  in  Yelverion,  67  (k),  that 
a  farmer  is  entitled  to  a  lien.  With  respect  to  carriers.  Lord  Ellenborovgh, 
in  Ruehforth  v.  Hadfield  {I)  says  "  In  many  cases  it  would  happen  that 
parties  would  be  glad  to  pay  small  sums  due  for  the  carriage  of  former  goods 
rather  than  incur  the  risk  of  a  great  loss  by  the  detention  of  goods  of  value.'* 
A  carriage  sent  to  a  builder,  is  subject  to  his  lien  for  repairs  done  to  it.  In 
Green  v.  SheweU,  before  Parke,  B.,  at  Niei  Priue,  a  claim  of  lien  was  urged 
in  respect  of  repairs,  some  of  which  had  been  ordered  and  some  not,  and  it 
was  objected  that  the  party  claiming  it  had  lost  his  right,  because  he  had  not 
severed  the  portions  of  his  claim ;  but  the  learned  judge  held  otherwise.—- 
[Parke,  B. — I  have  referred  to  my  note,  and  find  that  the  point  did  arise,  and 
was  disposed  of  as  stated.] — In  Kirkman  v.  Shawcross  (m),  Lord  Kenyon 
states  it  to  be  consistent  with  the  spirit  by  which  the  Courts  are  guided,  not 
to  abridge  this  right;  and  the  same  expression  is  attributed  to  Best,  J., 
in  Jacobs  v.  Latour,  Before  the  case  of  Chace  v.  Westmore  (n),  it  was  con- 
sidered that  an  agreement  for  the  payment  of  a  fixed  sum,  was  a  waiver  of 
the  right  of  lien,  but  that  case  established  a  diflerent  doctrine,  namely,  that 
though  such  lien  might  be  waived  by  special  agreement  as  to  the  time  or  mode 
of  payment,  yet  it  could  not,  by  the  mere  agreement,  to  pay  a  fixed  sum. 
If  any  value  were  communicated,  it  matters  not  that  it  was  not  done  through 
the  instrumentality  of  human  labour;  for  instances  maybe  cited  of  recognized 
liens,  though  no  work  be  done  upon  the  chattel,  as  in  the  case  of  warehouse 
room,  the  King  v.  Humfrey  (o).  The  expression  of  Lord  EtUnhorough  to 
the  contrary,  in  Boardman  v.  SiU,  amounted  only  to  a  doubt.     There  is  no 
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^"^y*  doubt  that  an  agister  of  cattle  has  a  lien.  The  ground  of  the  decision  m 
Chapman  ir.  AlUn  ( />),  must  be  considered  as  overruled  by  Ckaee  v.  WetU 
fnor§.  There  a  difficulty  was  suggested  as  to  the  increasing  claim  for  the 
charges  of  keep ;  but  why  should  not  the  owner  provide  food,  as  in  the  case 
of  beasts  distrained  and  impounded  at  common  law  (^). 

Parks,  B. — ^With  respect  to  the  principal  point,  the  Court  will  take  time 
to  consider ;  as  to  the  two  other  questions,  we  feel  no  difficulty.  First  we 
think,  that  if  the  defendant  had  a  lien,  he  did  not  waive  it  by  claiming  the  whole 
of  the  unsettled  demands.  The  only  way  in  which  that  could  be  made  use  of 
was,  either  to  show  that  he  waived  his  lien  in  respect  of  the  smaller  sum,  or 
that  he  dispensed  with  a  tender  of  that  sum  ;  but  looking  at  the  mode  in  which 
the  demand  was  made,  it  is  clear  that  he  neither  did,  nor  intended  to  do, 
one  or  the  other.  The  cases  referred  to  by  Mr.  Kelfy  are  distinguishable. 
In  Boardman  v.  Sil/,  the  defendant  did  not  set  up  his  lien  at  all,  but  claimed 
to  retain  the  goods,  on  the  ground  that  he  had  a  property  in  them.  So  in 
Knight  v.  Harrisany  a  right  of  property  was  claimed  in  a  third  person,  against 
whom  the  defendant  had  a  lien  for  his  general  balance.  In  this  case  it  is  im- 
possible to  say  that  the  defendant  meant  to  waive  his  lien  for  the  1 U.,  when 
that  was  one  cause  for  which  he  expressly  held  the  mare.  So  the  circumstances 
would  equally  exclude  the  notion  that  he  meant  to  dispense  with  a  tender, 
to  which  no  allusion  was  made.  There  may,  no  doubt,  be  circumstances 
which  would  dispense  with  a  right  of  lien,  but  they  are  not  strong  enough  in 
the  present  case  to  have  that  effect  It  seems  to  me  therefore  that  the  de- 
fendant cannot  be  deprived  of  his  right  of  detaining  the  mare  by  any  thing 
which  passed  on  the  occasion  of  the  demand  being  made.  With  respect  to 
the  other  point,  that  this  was  an  illegal  contract,  we  think  it  does  not  fiill 
within  the  Statute  of  Charlei,  as  the  business  of  a  person  in  his  ordinaiy 
calling.  The  defendant,  who  was  a  farmer,  only  occasionally  employed  the 
stallion  which  he  possessed.  Besides,  this  is  not  the  case  of  an  executory 
contract,  but  one  which  has  been  executed,  and  though  in  the  former  case, 
when  both  parties  are  in  peri  delicto,  the  law  will  not  assist  either  to  enforce 
the  performance  of  the  illegal  contract;  yet  where  the  contract  is  executed, 
the  property  passes  and  must  remain. 

BoLLAND,  B.,  concurred. 

Aldbrson,  B. — It  appears  to  roe  a  monstrous  proposition,  that  a  party 
who  claims  a  lien  in  respect  of  two  sums,  is  supposed  to  have  waived  it  in 
respect  of  one  of  them.  The  more  natural  conclusion  is,  that  he  intended  to 
insist  on  both.  It  was  the  duty  of  the  plaintiff  to  have  tendered  either  one 
sum  or  the  other.  If  he  had  said,  I  tender  this  specific  sum,  it  might  have 
caused  the  defendant  to  reflect  whether  he  had  a  right  to  detain  the  mare  for 
the  other  claim. 

On  the  main  point  the  judgment  was  subsequently  delivered  by, 

Parke,  B. — The  question  that  awaits  our  determination  is,  whether  a 

(p)  Cro.  Car.  271  (y)  See  6  &  6  W.  4,  c.  59,  a.  4. 
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specific  lien  exists  in  this  case,  the  jury  having  found  that  the  mare  was  de- 
livered into  the  possession  of  the  defendant  for  the  purpose  specified,  and 
remained  there  until  the  money  became  due,  and  the  demand  was  made  to 
restore  her.  The  circumstances  of  the  case  are  new ;  but  it  must  be  decided 
by  the  genera!  principles  which  regulate  the  law  of  lien.  It  was  correctly 
laid  down  in  Bevan  v.  Waters,  that  where  a  bailee  spends  labour  and  skill  in 
the  improvement  of  the  chattel  bailed,  he  has  a  lien  upon  it,  for  his  remunera- 
tion. Many  instances  may  be  given  to  illustrate  this  doctrine ;  and  such 
specific  liens  being  consonant  with  the  principles  of  natural  equity,  are 
favoured  by  Ihe  law,  and  regarded  liberally  for  the  bailee.  The  question 
then  is,  does  the  present  case  fall  within  the  general  principle.  And,  as  the 
mare  may  become  with  foal  by  the  stallion  belonging  to  the  defendant,  we 
think,  that  when  delivered  to  him  for  the  purpose  mentioned,  she  answers  the 
description  of  a  chattel  delivered  to  a  particular  person,  in  order  to  be  im- 
proved by  his  labour  and  skill.  But  there  is  another  question  necessary  to 
be  considered  ;  that  is,  whether  there  is  any  thing  in  the  nature  of  the 
present  contract,  inconsistent  with  the  existence  on  a  lien.  Previously  to  the 
case  of  Chaee  v.  We9tmoT§,  it  was  thought  that  liens  could  exist  only  in  the 
case  of  implied  contracts,  but  it  was  there  established,  that  a  lien  may  be 
upheld,  even  if  there  be  an  express  contract,  provided  there  be  nothing  in 
the  nature  of  that  contract  inconsistent  with  it.  And  this  exception  is 
shewn  in  the  instance  of  a  livery  stable  keeper,  who  is  not  entitled  to  a  lien 
upon  the  horse,  which  has  been  given  into  his  possession,  because,  from  the 
very  nature  of  the  contract,  he  is  bound  to  re-deliver  the  animal  to  the  bailor, 
whenever  required.  In  Jacobs  v.  Latcur,  a  doubt  was  expressed,  whether 
a  training  groom,  had  a  lien  upon  a  horse,  delivered  to  him  to  be  trained,  but 
the  question  in  that  case,  turned  on  this,  whether  there  was  any  stipulation, 
that  the  animal  should  be  re-delivered,  when  required  for  the  purpose  of  run- 
ning the  race.  Here,  however,  there  is  nothing  in  the  nature  of  the  contract, 
at  all  inconsistent  with  the  existence  of  a  lien,  the  contract  being,  that  the 
mare  was  to  be  covered  by  the  stallion,  for  a  specific  sum  ;  and  it  was  laid 
down  in  Cooper  v.  Andrews  {r),  that  "in  all  personal  contracts,  the  word /or 
works,  as  a  condition  precedent,  s,  g,  if  I  sell  you  my  horse  for  10/.,  you 
shall  not  take  my  horse,  unless  you  pay  me  10/.,"  &c.  A  difficulty,  however, 
presented  itself  in  the  course  of  the  argument,  who  should  feed  the  animal 
during  the  continuance  of  the  lien,  supposing  it  to  exist  ?  -  That  difficulty 
has  been  satisfactorily  answered,  by  a  reference  to  the  liability  of  preserving 
the  chattel,  which  arises  in  the  case  of  beast  impounded,  and  com  detained 
by  way  of  lien.  On  the  whole,  we  think,  that  a  lien  in  this  case  does  exist, 
and  that  our  judgment  should  therefore  be  for  the  defendant. 

Rule  absolute  to  enter  a  nonsuit 


Exdtequer, 


(r)  Hob.  41. 
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Bsditquer.  LoUISA  CuRSHAM,   SuSANNAH  W.  MeRRICKS,   Rod  HaRROBT 

Merricks  v.  Wiluam  Charles  Newland  and  others. 


TesUtOT  devis- 
ed his  freehold, 
copyhold  and 
leasehold  es- 
tates to  his  wife 
for  life,  and 
from  and  after 
her  decease,  to 
his  son  and 
daughters, 
",  and  their  law- 
ful usiM  respec- 
tively in  tau 
Seneral,  with 
enefit  of  aur- 
vivonhip  to 
and  amongst 
the  issue  res- 
pectively, as 
tenants  in  com- 
mon, and  not  as 
joint  tenants : 
— He(<i,thatby 
the  word 
"issue,"  the 
testator  must 
be  taken  to 
have  meant 
"  children,** 
and  that  his 
children  took 
life  estates  as 
tenants  in  com- 
mon, in  the 
freehold  and 
copyhold  lands, 
with  contingent 
remainders  to 
their  children 
by  purchase,  as 
tenants  in  com- 
mon in  tail, 
with  cross  re- 
mainders over; 
and  that  the 
children  and 
grand-childreo 
took  corres- 
ponding inte- 
rests in  the 
leasehold,  by 
way  of  execu- 
tory bequest. 


UY  order  of  th^,  Maiter  of  the  RdU,  the  foUowing  case  was  sent  for  (he 
opinion  of  this  Court  (a). 
Richard  Merricks  made  his  will,  duly  executed  and  attested,  and  bearing 
date  the  2d  day  of  June,  1821,  and  thereby  (amongst  other  things,)  gare  and 
devised  his  undivided  third  part  of  certain  messuages,  lands,  tenements, 
hereditaments,  and  premises,  situate  in  the  parish  of  HeUingfy,  in  the  county 
of  Sussex,  in  the  occupation  of  his  nephew,  B.  W.  Giiberi,  or  his  underten- 
ants or  'assigns,  unto,  and  to  the  use  of  his  nephews,  B,  W.  Giiberi  and 
G,  F,  Gilbert,  and  their  assigns  respectively,  during  their  natural  lives,  and 
the  life  of  the  longest  liver  of  them ;  and  alter  the  determination  of  those 
estates  by  forfeiture  or  otherwise  in  the  lifetime  of  his  said  nephews,  or  the 
survivor  of  them,  to  the  use  of  his  trustees,  W,  C.  Newland,  W.  W.  Holland, 
and  H.  Hall,  and  the  survivors  and  survivor  of  them,  and  the  heirs  of  such 
survivor,  during  the  natural  lives  of  his  said  nephews,  and  the  life  of  the  sur- 
vivor of  them,  upon  trust  to  preserve  the  uses  therein  limited  from  being 
defeated,  &c. ;  and  fromt  and  after  the  decease  of  his  said  nephews,  or  the 
survivor  of  them,  to  the  use  of  all  and  every  the  lawful  children  of  them^  his 
said  nephews,  and  their  heirs  and  assigns  for  ever,  as  tenants  in  common ;  and 
in  case  there  should  be  only  one  such  child,  then  to  such  only  child,  and  his 
or  her  heirs  and  assigns  for  ever ;  but  in  the  event  of  there  being  no  such  child, 
or  there  being  children  of  his  said  nephews,  or  such  only  child,  and  they  or 
he  or  she  dying  in  the  lifetime  of  the  said  B.  W,  Gilbert,  and  G,  F.  Gilbert, 
or  the  survivor  of  them,  without  having  lawful  issue,  then  from  and  after  the 
decease  of  the  said  B.  W,  Gilbert,  and  G,  F.  Gilbert,  and  the  survivors  of 
them,  the  testator  gave  and  devised  all  the  said  messuages,  &c,  to  the  same 
uses  as  he  had  thereinafter  directed,  as  to  the  disposal  of  his  residuary,  real 
and  personal  estate,  and  effects.  And  the  testator  directed  that  his  trustees, 
should,  within  three  calendar  months  after  hn  decease  lay  out  and  invest  m 
their  names,  in  some  of  the  government  funds,  the  sum  of  4,000/.,  steriing, 
and  stand  possessed  of  the  stocks  and  funds  so  purchased,  upon  the  trusts 
following,  that  is  to  say,  (in  trusts  for  his  son,  Richard  Merricks,  and  any 
wife  surviving  him,  for  life) ;  and  fitmi  and  after  the  decease  of  the  survivor 
of  them,  upon  trust  to  pay  the  principal  of  the  said  trust  monies,  stocks,  or 
funds,  in  equal  shares,  unto  and  amongst  all  and  every  the  children  of  his 
said  son  Richard  Merricks,  lawfully  begotten,  who  should  live  to  attain  the 
age  of  twenty-one  years,  being  a  son  or  sons,  or  being  a  daughter  or  danghters 
should  live  to  attain  that  age  or  be  married  with  the  consent  of  parents  or 
guardians  ;  and  if  there  should  be  only  one  child  of  his  said  son  who,  being 
a  son  should  live  to  attain  the  said  age,  or  being  a  daughter,  should  attain  the 
said  age,  or  be  married  with  such  consent  as  aforesaid,  then  upon  trust  to  pay 


(a)  The    same  case  had  previoasly      Common  Pleas,    See  2  Bing.  N.  C. 
been  sent  for  the  opinion  of  the  Court  of     2  Scott,  105. 
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assign,  or  transfer  the  whole  of  the  said  trust  stocks  or  funds  to  such  only      ««J2«f. 
child,  for  his  or  her  own  use  and  benefit  absolutely.     But  in  case  his  said  son, 
Richard  Merrick*,  should  die  without  leaving  lattful  issue,  or  leaving  lawful 
issue,  such  issue,  being  a  son,  should  not  live  to  attain  the  age  of  twentj- 
one  years,  or  being  a  daughter,  should  not  attain  that  age,  or  be  married  as 
aforesaid,  then  upon  trust,  immediately  after  the  decease  of  his  the  testator's 
said  son  Richard  Merricks,  and  his  wife,  and  the  survivor  of  them,  to  pay, 
assign,  and  transfer  the  said  principal  trust  stocks,  and  funds,  in  equal  shares 
between  and  amongst  the   testator's  four   daughters,   Elizabeth  Buckton, 
Louisa  Merricks,  Susannah   W.   Merricks,    and   Harriet  Merricks,  who 
should  be  then  living,  or  the  lawful  issue  of  such  of  them  as  should  be  then 
dead,  such  issue  taking  the  part  or  share  which  their,  his,  or  her  mother 
would  have  been  entitled  to,  had  she  been  then  living;  such  share  to  be 
divided  in  equal  parts,  shares,  and  proportions  amongst  the  children  of  such 
of  his  daughters,  who  should  be  then  dead,  if  more  than  one,  and  if  but  one, 
then  the  whole  of  such,  his  deceased  daughter's  share  should  go  and  \ye  paid 
to  such  only  child ;  and  if  neither  of  the  testator's  said  daughters  should  be 
living  at  the  decease  of  his  said  son,  Richard  Merricks  and  his  wife,  with- 
out leaving  lawful  issue  as  aforesaid,  then  he  directed  that  the  whole  of  the 
said  trust  stocks  and  funds  should  be  divided  between  and  amongst  all  his 
grandchildren,  being  children  of  his  aforesaid  daughters,  equally  between  them. 
The  testator  then  directed  the  investment  of  three  other  sums,  of  3,000/. 
each,  for  the  benefit  of  his  unmarried  daughters,  and  their  respective  issue 
lawfully  begotten,  "  upon  exactly  the  same  trusts,  and  to  and  for  the  same 
ends,  intents,  and  purposes,'  with  regard  to  his  said  daughters  and  any 
husbands  they  might  leave  surviving  them,  and  the  lawful  issue  of  them  his 
said  daughters  respectively,  with  remainder  over,  on  failure  of  issue,  to  his 
said  son  and  his  other  daughters,  and  their  issue,  as  were  before  declared 
with  respect  to  the  said  sum  of  4,000/.  thereinbefore  directed  to  be  laid  out 
for  the  benefit  of  his  said  son  Richard  Merricks,  and  any  wife  and  issue  he 
might  leave."     After  a  similar  trust  declared  of  a  further  sum  of  1,000/. 
limited  to  the  separate  use  of  the  testator's  daughter  Elizabeth  Bucklon,  the 
will  contained  the  following  residuary  devise.   "  I  give,  devise,  and  bequeath 
all  the  rest  of  my  freehold,  copyhold,  and  leasehold  estates,  with  all  my 
household  goods,  plate,  linen,  china,  and  all  other  my  real  and  personal  estate, 
with  their  appurtenances,  according  to  the  nature  and  quality  of  such  estates 
respectively,  to  my  dear  wife,  Elizabeth  Merricks,  for  her  own  absolute  use 
and  benefit  for  and  during  the  term  of  her  natural  *life;  and  from  and  imme- 
diately after  her  decease,  unto  my  said  son  and  daughters,  Richard  Merricks 
and  Elizabtth,    the  wife  of  the  said  George  Buckton,   Louisa  Merricks^ 
Susannah   Woodier  Merricks,  and  Harriet  Merricks,  and  their  lawful  issue 
respectively,  in  tail  general,  with  benefit  of  survivorship  to  and  amongst  their 
issue  respectively,  as  tenants  in  common,  and  not  as  joint  tenants :  provided 
always,  that  such  issue  not  to  have  a  vested  interest  until  they  attain  the  age 
of  twenty-one  years,  being  sons,  and  being  daughters,  until  they  shall  attain 
that  age  or  be  married ;  but  during  the  minority  of  the  said  issue  of  my  said 
son  and  daughters  respectively,  I  do  hereby  authorize  my  said  trustees,  or 
the  survivors  or  survivor  of  them,  or  the  heirs  of  such  survivor,  after  the 
death  of  either  my  said  son  or  daughters  respectively,  to  apply  the  whole  or 
any  part  of  the  rents,  issues,  and  profits  of  the  said  estates,  and  not  exceed- 
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Estdi^uir,  log  the  interest  or  such  presumptive  share  of  each  cMld  therein,  for  and 
towards  his,  her,  or  their  maintenance,  education,  and  advancement  in  life 
during  minority ;  and  in  case  my  said  son  and  daughters,  or  any  or  either  of 
them,  shall  die  in  my  lifetime,  or  aAer  my  decease,  without  leaving  lawful 
issue,  or  with  lawful  issue  which,  being  a  son  or  sans,  shall  not  live  to  attain 
the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters,  shall  not  live 
to  attain  that  age  or  be  married,  then  the  part  or  share,  or  parts  or  shares  of 
him,  her,  or  them  so  dying  to  be  for  the  benefit  of  the  survivors  and  their 
issue,  in  the  same  manner  as  their  original  parts  and  shares  are  hereinbefore 
given  to  them  respectively  as  aforesaid." 

And  the  testator  appointed  the  said  IV.  C.  Newland,  W.  W,  Holland,  and 
Henry  Hall,  executors  of  that  his  will. 

The  testator  departed  this  life  on  26th  day  of  June,  1822. 

The  said  B.  W.  Gilbsrt  has  one  child  only,  the  defendant  Thomas  Gilbert 
The  said  G.  F,  Gilbert  never  has  had  any  child.  The  said  Richard  Merrieks, 
the  son  of  the  testator,  has  never  had  any  child.  The  said  Louisa  Merrieks^ 
now  Louisa  Cursham,  (one  of  the  plaintifls,)  never  had  any  child.  The  said 
Elizabeth  Buekton,  (one  of  the  defendants,)  has  seven  children,  all  of  whom 
are  infants  under  the  age  of  twenty«one  years. 

Elizabeth  Merrieks,  the  devisee  for  lite,  died  in  the  month  o{  April,  1823. 

The  question  for  the  opinion  of  the  Court  is,  what  estates  the  children  of 
Richard  Merrieks,  the  testator,  took  in  the  freehold,  copyhold,  and  leasehold 
lands  respectively,  devised  by  his  will,  and  whether  the  grandchildren  take 
by  purchase  any  and  what  estates  m  the  same  lands  respectively,  or  any  of 
them. 

The  following  were  the  points  for  argument  stated  on  each  side. 

The  plaintiffs  will  submit,  that  they  take  estates  tail,  in  the  residuary 
freehold  and  copyhold  estates,  subject  to  limitations  over  by  way  of  contin- 
gent remainder,  and  that  they  take  corresponding  interests  in  the  residuary 
leasehold  estates  held  for  years,  subject  to  a  limitation  over  by  executory 
bequest,  and  that  there  are  interests  in  the  nature  of  cross-remainders  in 
favour  of  the  plaintiffs,  as  between  them  and  their  co-devtsees,  Richard 
Merrieks  and  EUzaheth  Buekton, 

The  defendants  will  contend,  that  the  residuary  freehold  and  copyhold 
estates,  are  devised  to  the  testator^s  son  and  daughters,  as  tenants  in 
common,  for  their  respective  livefi  only,  with  contingent  remainders  of  their 
respective  shares  to  their  respective  children,  by  purchase,  as  tenants  in  com- 
mon in  tail,  with  cross-remainders  between  the  children  in  tail,  with  cross- 
limitations  between  the  families :  and  that  the  residuary  leasehold  estates,  t.  e. 
chattels  real,  are  subject  to  corresponding  limitations. 

The  case  was  argued  in  Hilary  Term,  1837,  by, 

Hodgson,  for  the  plaintiff. — ^The  plaintiffs  who  are  the  three  daughters  of 
the  testator,  take  under  the  will  estates  tail,  subject  to  certain  limitatwns 
over,  by  way  of  contingent  remainder  to  their  children.  The  question  iff, 
whether  the  words  "  lawful  issue,"  are  to  be  considered  as  words  of  "  inhe- 
ritance,** or  of  '*  puivhase."  The  general  rule  for  construing  these  words  is 
bid  down  in  Doe,  d  Jesson  v.  h  right  (^b),  and  in  Lees  v.  Morley(e).     It 
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mnst  be  admitted  that  the  construction  put  upon  them,  in  the  latter  ctLse,  is 
advene  to  the  plaintiffs ;  but  this  case  is  distinguishable,  from  the  peculiar 
language  of  the  will ;  and  it  is  submitted,  that  the  Court  may  here  construe 
them  as  words  of  inheritance.     It  is  a  principal  well  established,  that  where 
the  testator  uses  words  which  haire  a  technical  meaning,  they  shall  be  con- 
strued in  conformity  therewith,  unless  it  clearly  appears  that  he  intended 
that  they  should  have  a  diflerent  meaning.    The  residuary  clause  is  very  in- 
artificially  framed;  yet  the  testator's  intention  may  be  extracted  from  it. 
He  evidently  contemplated  that  he  had  given  different  estates  to  different 
parties,  and  that  some  would  have  only  life  estates.    The  general  intention  of 
the  testator  must  have  been  to  give  an  estate  tail ;  but  he  wished  to  give  it  in 
a  particular  form,  and  has,  in  consequence  introduced  some  inconsistency  in  his 
devise.     The  term   "  vested  interest**  means  a  vesting  in  possession,  and  that 
is  not  to  take  effect  until  certain  events  shall  happen.     The  testator  intended 
to  provide  for  the  personalty,  and  has  inadvertently  app1ie<l  the  words  to  all 
his  property.     The  word  "  issue"  is  merely  used  to  point  out  in  which  way 
the  remainder  is  to  go ;  it  cannot  be  said  that  there  is  any  gid  or  limitation 
over.     On  etamination,  the  cases  on  this  subject  will  be  found  to  range 
themselves  into  five  classes ;  first,  when  there  is  a  devise  to  a  man  and  the 
heirs  of  his  body,  Wright  v.  Pearson {d),  Goodright  v.  PuUen{e),   Doe, 
d.  Candler  v.  Smith  (y).  Doe,  d.  Boenally,  Harvey  (g),  Doe,  d.  Jeeeon  v. 
Wright,    Secondly,  where  there  is  a  provision  made  for  the  devisee  dying 
under  twenty-one.   Doe,  d.  Candler  v.  Smith,   Doe,  d.  Strong  v.  Goff{h). 
Crump  yr.  Norwood  (i),  the  former  of  which  is  overruled  by  Jesson  v.  Wright, 
and  the  latter  cannot  be  supported  since  that  decision.    Thirdly,  when  (he 
word   ''children"  is  used,  as  in  Woollen  v.  Andrews  (j),  Mortimer   v. 
West  (*).    Fourthly,  when  the  word  "  issue"  occurs,  as  in  Doe,  d.  'Bland- 
ford  V.  Appein  (/),  Doe,  d.  Dodson  v.  Grew{m),  Doe,  d.  Coeh  v.  Cooper  {n). 
The  fifth,  is  where  the  term  "  heir  male,"  has  been  used  with  superadded 
words  of  limitation,  as  in  Archer* t  Case  (o),  T%e  King  v.  Burchell{p),  Frank-- 
lin  V.  Lay  {q),  Denn  v.  Fuckey  (r),  Murthwaite  v.  Jenkinson  (*),  Frank  v. 
Stovin  (f),  Mogg  v.  Mogg  («),  and  Harvey  v.  Harvey  (r).     In  all  these 
cases  it  was  determined  that  an  estate  tail  was  created,  Ryan  v.  Cowley  (w), 
before  Lord  Chancellor  Sugden,  in  which  there  was  a  contrary  decision,  is  dis- 
tinguishable, because  there  was  a  power  of  appointment.    And  Doe,  d.  Davy 
V.  Bumsall  (x),  and  Bumsall  v.  Davey  (y),  both  turned  upon  the  fact  of  there 
being  a  contingent  remainder.    It  is  conceded,  that  by  holding  this  to  be  an 
estate  tail,  a  parent  might  defeat  the  devise  over  to  his  children ;  but  it  is  by 
no  means  clear  that  the  testator  would  have  refused  to  give  them  that  power. 
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There  is  one  clear  estate  tail  given  to  each  of  the  children,  with  cross-re- 
mainders between  them,  as  in  Doe,  d.  Bean  v.  HaUey{z),  and  Doe,  d.  Gal- 
lini  v.  Galltnt(a).  The  defendants  say,  that  there  are  cross-remainders 
between  the  grand-children.  Now,  there  is  no  such  provision  in  the  will; 
and  if  it  be  read  as  giving  life-estates  only  to  the  testators,  it  will  be  neces- 
sary to  add  something  to  the  will,  in  order  that  it  may  have  that  eflect.  That 
part  of  the  certificate  of  the  Court  of  Common  Pleas,  which  says,  that  cross- 
remainders  in  tail  were  g-iven  among  the  parents,  is  right ;  but  the  prior  part, 
that  cross-remainders  in  tail  are  given  among  the  grand-children  respectively, 
is  wrong. 

Teed,  for  the  defendants. — The  true  construction  of  the  will  is,  that  the 
testator^s  children  take  estates  for  life,  with  contingent  remainders  to  their 
children,  as  tenants  in  common  in  tail,  with  cross-remainders  in  tail  amongst 
them  ;  and  if  any  of  the  testator's  children  die  without  children  capable  of 
taking  them,  their  shares  are  to  go  over  to  the  other  children  in  the  like  man* 
ner.  The  first  question  is,  whether  the  devise  to  the  children  of  the  testator 
is  for  life  or  in  tail,  and  that  undoubtedly  turns  on  the  meaning  of  the  word 
"  issue ;"  and  it  may  be  fairly  inferred  from  the  other  parts  of  the  will,  that 
the  testator  meant  by  it,  **  children.'"  The  issue,  to  take  the  share  of  the 
mother,  must  clearly  be  a  child  or  children.  So  in  the  provision  for  the  main- 
tenance, during  the  minority  of  the  issue  of  his  son  and  daughters,  he  refers 
expressly  to  the  use  of  the  term  *'  said  issue,"  (as  to  which,  see  Sibley  v. 
Perry  (b)),  the  testator  has,  therefore,  himself  explained  the  sense  in  which 
he  has  used  the  word,  and  shewn  that  he  did  not  mean  to  express  an  inde- 
finite line  of  descendants,  but  only  the  children  of  his  children.  Harvey  v. 
Harvey  is  the  only  case  cited  on  the  other  side,  in  which  there  was  a  clause 
for  maintenance  during  the  minority  of  the  issue.  But  Hampson  v.  Brand- 
XDood{c\  Lees  v.  Moseley,  Ryan  v.  Cowley,  and  Home  v.  Barton  (d),  are 
authorities  in  support  of  the  construction  contended  for  by  the  defendants. 
If  here  the  will  contains  a  giil  over  on  failure  of  issue,  and  the  intention  of  the 
testator  can  only  be  effectuated  by  construing  the  devise  as  an  estate  tail,  the 
Court  will  put  that  construction  upon  it.  Here  there  is  no  gifl  over,  and 
the  intention  of  the  testator  will  be  fulfilled,  if  an  estate  tail  be  given  tc 
the  grand-children.  On  the  other  hand,  the  construction  contended  for  by 
the  plaintiffs  would  altogether  defeat  his  presumed  intention  of  an  equal 
division  of  the  property  amongst  his  sons  and  daughters;  for  if  any  of 
them  had  died  in  his  life  time,  the  share  of  the  child  so  dying  would  have 
lapsed. 

li^  The  other  point  is  not  of  so  much  importance  to  the  defendants ;  but,  it 
is  submitted,  that  the  gid  over  on  failure  of  any  of  the  issue,  is  to  take  eflect 
in  the  same  manner  as  their  original  shares ;  that  is,  cross-remainders  for  life 
are  created  among  the  children  of  the  testator,  with  cross-remainders  in  tail 
among  their  children. 

Hodgson,  in  reply.— The  testator  has  certainly  used  the  word  "  issue,"  in 
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the  clauses  relating  to  the  personalty  somewhat  loosely,  but,  nevertheless,  in  ErrUqiter. 
the  devise  of  the  realty  it  has  a  certain  and  definite  signification ;  and  although  cursham 
the  succeeding  provisions  create  some  confusion,  they  do  not  contradict  the 
previous  express  devise.  Home  v.  Barian,  is  the  case  of  an  executory  trust 
in  which  a  Court  of  equity  uclopta  a  greater  latitude  than  a  Ck)urt  of  law 
can  admit  in  the  construction  of  a  legal  devise. 

Cur.  adv.  vult. 

Lord  Abingkr,  C.  B.,  now  delivered  the  judgment  of  the  Court. — This  was 
a  case  sent  by  the  Master  of  the  Rolle  for  the  opinion  of  this  Court ;  and  the 
question  was,  what  construction  was  to  be  put  upon  the  words  made  use  of 
by  the  testator  in  the  residuary  devise  contained  in  the  will.  We  find  no 
possible  mode  of  construing  this  will  which  does  not  present  considerable 
doubt  and  embarrassment ;  but,  upon  the  whole,  we  ihink  the  most  rational 
interpretation,  and  that  which  comes  the  nearest  to  the  intention  of  the  testa- 
tor is,  to  construe  the  word  **  issue,"  as  meaning  children.  The  result, 
therefore,  is,  that  the  children  took  estates  for  life,  with  remainder  to  their 
children  in  tail,  cs  tenants  in  common. 


The  following  Certificate  was  accordingly  sent  ; 

"  We  have  heard  this  case  argued  by  counsel,  and  considered  it ;  and  we 
are  of  opinion,  that  the  testator's  son  and  daughters  took  estates  for  their 
respective  lives,  in  remainder  afler  the  death  of  the  testator *s  widow,  as 
tenants  in  common,  in  the  freehold  and  copyhold  lands  devised  by  the  resi- 
duary clause,  with  contingent  remainders  in  their  respective  shares  to  their 
respective  children,  by  purchase  as  tenants  in  common  in  tail,  with  cross- 
remainders  in  tail  between  such  children  in  such  respective  shares;  with 
cross-remainders  over  in  the  whole  of  each  of  such  shares  respectively,  on 
failure  of  all  the  children  of  any  one  son  or  daughter,  and  their  issue,  to  the 
survivors  or  survivor  of  the  testator's  sons  or  daughters  for  life ;  remainder 
in  tail  general  to  the  children  of  (each)  such  surviving  son  or  daughter  res- 
pectively, in  like  manner,  as  in  the  original  share  given  to  such  son  or  daugh- 
ter respectively ;  and  that  the  sons  and  daughters,  and  their  children  respec- 
tively, took  corresponding  interests  in  the  leaseholds,  by  way  of  executory 
bequest.     Dated  this  5th  day  of  June,  1838. 

''  Abinger. 
J.  Parke. 

W,  ROLLANO. 

J.  Gurney.'* 
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SstheifJtr, 


Smedlby  17.  Philpot,  Executor. 


ASSUMPSIT  on  a  special  conlroct  The  declaration  stated,  that  in  con- 
sideration of  the  plaintiff's  withdrawing  the  record  in  a  certain  action 
then  pending  between  him  and  the  defendant,  as  executor  of  Jane  Carter, 
the  defendant,  on  December  12lh,  1884,  undertook  to  pay  him  100/.  at  that 
time;  and  to  pay,  out  of  the  first  assets  of  Jane  Carter  that  should  come  to 
his  hands,  a  further  demand  which  the  plaintiff  had  against  the  said  Jtme 
Carter,  deceased.  The  declaration,  after  averring  that  assets  had  come  to 
the  hands  of  the  defendant,  as  executor,  after  the  agreemert,  stated,  as  a 
wUhilwng^***  breach,  the  non-payment  of  the  money  by  the  defendant.  The  defendant 
been  abandon-  pleaded,  ^rt/,  non  assumpsit;  secondly,  that  no  assets  had  come  to  bis  hands 
since  the  agreement;  and  upon  these  pleas  issue  was  joined.  At  the  trial, 
before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  THnity  Term, 
1837,  the  following  facts  appeared  in  evidence.  The  defendant's  testatrix, 
Jane  Carter,  twenty-seven  years  before  this  action,  had  filed  a  bill  in  equity 
eitor  of  tiie  tea-  for  distributing  the  estate  of  a  deceased  person,  to  which  she  had  certain 
claims.  Her  suit  was  first  conducted  by  a  solicitor,  named  Janee,  who  refin. 
quished  it  during  her  life,  his  bill  remaining  unpaid.  The  suit  was  then 
undertaken  by  the  present  plaintiff,  and  he  aiso  abandoned  it  before  his  de- 
mand was  satisfied.  It  was  then  taken  up  by  a  Mr.  Johnson,  who  acted  as 
tinuedl).  aahia  the  Solicitor  of /eifitf  Carter  to  the  time  of  her  death.  The  suit  was  afterwards 
coDductefTit^to  i^vi^^^  hy  the  defendant,  as  her  executor,  and  conducted  by  Johnson,  as  his 
solicitor,  to  a  decree.  In  1 832  the  Master  of  the  Rolls  made  a  decree,  by 
which  he  ordered  the  costs  of  the  parties  to  the  suit  to  be  taxed  by  the  pro- 
vvo»  per  officer,  and  paid  out  of  the  fund  in  Court.  The  costs  of  the  present 
which  included  defendant  were  ordered  to  be  paid  to  Mr.  Johnson,  his  solicitor,  and  the  costs 
three  toliciton,  ^^  ^^®  other  defendants  in  the  Chancery  suit,  to  their  respective  solicitors. 
-^M.thepreaent  ^nd  it  was  also  ordered,  that  if  the  fund  should  prove  insufficient,  the  balance 
B.,tobe'paidto  should  be  paid  by  the  receiver  of  the  estates  devised,  in  proportions,  to  be 
settled  by  the  master.  It  was  also  declared,  that  the  costs  ought  to  be  borne 
by  the  persons  interested  in  the  annuities  l)equeathed  by  the  testator's  will, 
and  the  residuary  estate  of  the  testator,  and  by  the  personal  representatives 
of  the  parties  so  interested,  rateably  and  in  proportion  to  the  amounts  of  the 
several  annuities  and  shares  of  the  residue.  Accordingly,  the  costs  of  the 
Chancery  suit,  including  those  of  the  three  solicitors,  Jones,  the  present  plain* 
tiff,  and  Johnson,  were  taxed  to  the  amount  of  678/.  Zs.  6d.  But  the  fund 
in  Court  proving  deficient,  a  proportionate  reduction  was  made  in  the  costs 
of  these  parties,  and  ultimately  the  sum  of  485/.  3«.  lid.  was  paid  by  the 
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solicitor.  The  present  plaintiff  having  brought  an  action  for  his  costs  agairst  the  p;*esent  de- 
fendant, as  executor  of  tne  testatrix,  and  having  recovered  judgment  of  assets  ijvando  cuxiderint, 
sued  upon  that  judgment,  but  withdrew  the  record  on  the  defendant's  agreeing  to  pay  him  a 
certain  sum  at  tKat  time,  and  the  res  dne  of  his  claim  out  of  the  first  assets  of  the  testator 
whicb  should  come  into  his  hands.  £.,  after  the  date  of  th?  agreement,  had  received  from  the 
officer  of  the  Court  of  Cluincfry  the  sum  of  84/.  St.  8d.  in  respect  of  the  costa,  and  by  the  deaiiB 
of  the  defendant,  had  paid  to  A.  the  amount  of  his  bill,  aa  well  as  tbe  demaiM  of  other  | 
accounting  to  the  defendant  for  the  residue. 

HeU,  by  Parke,  B.,  and  Aldtrtcn,  B.,  Lord  Abimgcr,  C.  B.,  diiteniienU,  that  tbe  fuiii  of 
841. 8t.  M.  wu  assets  in  the  hands  of  the  defendant. 
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Accountant  General  of  the  Court  o^  Chancery  to  Johnson,  as  the  defendant'f  Sg^^gutr. 
costs  in  the  Chancery  suit,  including  the  whole  costs  incurred  in  the  lifetime 
of  the  testatrix.  The  receiver  afterwards  paid  to  Mr.  Johnson  the  sum  of 
135/.  bs,  Sd. ;  and  subsequently  to  the  date  of  the  agreement  mentioned  in 
the  declaration  two  further  sums,  amounting  to  84/.  Ss.  8<L  The  present 
plaintiff,  afler  the  date  of  the  agreement,  brought  an  action  against  the  defend- 
ant, as  executor  of  Jane  Carter,  for  the  amount  of  his  bill  of  costs,  and  had 
judgment  of  assets  quwido  acciderint  He  then  brought  an  action  upon  the 
■udgmcnt,  but  withdrew  the  record  on  receiving  a  written  agreement  from  the 
defendant  to  pay  him  the  sum  of  100/.  at  that  time,  and  the  remainder  out  of 
the  first  assets  that  should  come  to  him  as  executor.  Johnson  bad,  by  the 
defendant's  direction,  paid  the  amount  of  Jones*  bill,  together  with  other  sums 
due  to  different  persons,  and  had  settled  the  remainder  in  account  with  the 
defendant.  Lord  Abinger,  C.  B.,  being  of  opinion,  at  the  trial,  that  none  of 
the  sums  received  by  Johnson  were  assets  in  the  hands  of  the  defendant, 
directed  a  nonsuit  to  be  entered. 

Kelly  having,  in  the  following  Term,  obtained  a  rule  niti  for  a  new  trial, 
on  the  ground  of  misdirection, 

PlaU  and  Humfrey  shewed  cause  ;  and 

Kelly  and  Mansell  were  heard  in  support  of  the  rule. 

Judgment  was  postponed  till  Easier  Term  of  the  present  year,  when  there 
being  a  difference  of  opinion  between  the  learned  Barons,  they  delivered  their 
opinions  seriatim. 

Aldbrson.  B. — In  this  case  the  defendant,  by  the  agreement  stated  in  the 
declaration,  undertook  to  pay  the  debt  due  to  the  plaintiff  from  the  estate  of 
Jane  Carter,  out  of  the  first  assets  that  should  come  to  his  hands  as  executor; 
and  the  question  is,  whether,  subsequently  to  this  agreement,  any  such  assets 
have  come  to  his  hands.  The  contract  was  made  on  the  1 2th  of  December, 
\  834.  It  appeared,  that  many  years  ago  the  testatrix  had  filed  a  bill  in  equity 
for  relief,  in-  respect  of  certain  claims  which  she  had  upon  the  estate  of  a 
deceased  person.  This  suit  was  at  first  conducted  by  a  solicitor  named  Jones, 
who  had,  during  her  life,  discontinued  proceeding  with  it.  his  bill  remaining 
unpaid.  The  cause  was  then  taken  up  by  the  plaintiff,  as  her  solicitor,  and 
a  similar  result  took  place.  Lastly,  it  was  conducted  by  Mr.  Johnson,  who 
remained  solicitor  till  the  death  of  the  testatrix.  The  suit  was  then  revived 
by  the  defendant,  as  her  executor,  and  conducted  by  Johnson,  as  his  solicitor. 
to  a  decree.  A  decree  was.  made  in  1 832,  by  the  Master  of  the  Rolls,  by 
which  he  ordered  the  costs  of  the  parties  to  the  suit  to  be  taxed  by  the  proper 
officer,  and  paid  out  of  the  fund  in  Court.  This  decree  directed  that  the 
defendant's  costs  should  be  paid  to  his  solicitor,  Mr.  Johnson,  Under  this 
decree  the  costs,  which  included  those  of  Jones,  of  the  plaintiff,  and  of  Mr. 
Johnson^  were  accordingly  taxed,  altogether  amounting  to  678/. ;  but  the 
fund  in  Gmrt  proving  insufficient,  the  costs  of  the  difierent  parties  were 
reduced  rateably ;  and  ultimately  the  sum  of  485/.,  or  thereabouts,  was  paid 
by  the  officer  of  the  Court  of  Chancery  to  Mr.  Johnson,  as  the  defendant's 
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costs  (including  the  whole  cost  incurred  in  the  lifetime  of  the  te^itatrix),  in 
that  suit.  And  after  deducting  the  whole  amount  of  the  cost  due  to  Mr.  John' 
son,  both  as  solicitor  fur  the  defendant  in  that  suit,  and  as  solicitor  for  the 
testatrix  in  her  lifetime,  there  remained  in  Mr.  Johnson's  hands  a  sum  con- 
siderably  exceeding  the  plaintiff's  demand,  and  out  of  which,  by  the  defend- 
ant's desire,  Johnson  paid  the  bill  to  Jones,  and  afterwards  settled  the  re- 
mainder in  account  with  the  defendant,  either  by  paying  it  to  him,  or  to  other 
persons  by  his  desire.  It  distinctly  appeared  that  Johnson  had,  subsequently 
to  the  1 2th  of  Decemhery  1 834,  received  84/.  8*.  8c?.,  part  of  the  money  in 
question,  from  the  officer  of  the  Court  of  Chancery, 

Now,  upon  these  facts,  the  plaintiff*  contends  that  all  the  amount  received 
by /oAnjto/i,  exceeding  his  lien  for  his  own  bill,  was  assets  in  the  hands  of  the 
defendant ;  and,  afler  full  consideration,  I  have  come  to  that  conclusion.  In 
Sheppards  Touchstone ,  496,  assets  are  thus  defined :  ''All  those  goods  and 
chattels,  actions  and  commodities,  which  were  of  the  deceased  in  right  of 
action  or  possession  as  his  own,  and  so  continued  to  the  time  of  his  death,  and 
which,  afler  his  death,  the  executor  doth  get  into  his  hands,  as  duly  belonging 
to  him  in  the  right  of  his  executorship,  and  all  such  things  as  do  come  to  the 
executor  \a  lien  or  by  reason  of  that,  and  nothing  else,  shall  be  said  to  be 
assets  in  his  hands,  to  make  him  chargeable  to  a  creditor  or  legatee." 

It  is  perfectly  clear  that  it  is  not  necessary  in  all  cases  that  the  money  or 
chattels  shall  have  come  to  the  actual  possession  of  the  executor;  it  is  suffi- 
cient if  it  be  in  his  power  to  receive,  and  he  has  actually  dealt  with  them  as 
received :  as,  if  damages  to  the  testator's  estate  under  an  award,  be  released 
by  the  executor,  the  release  is  equivalent  to  a  receipt ;  so,  if  the  money  come 
into  the  hands  of  his  agent,  and  he  directs  him  to  pay  it  over  to  a  third  person, 
the  payment  by  the  agent  is,  in  fact,  a  payment  by  him,  and  the  money  so 
paid,  must  be  considered  as  having  come  to  the  hands  of  the  executor. 

Here,  therefore,  if  the  monies  paid  to  Mr.  Johnson  were  in  the  nature  of 
assets,  the  direction  to  pay  a  part  over  to  Jones,  and  the  settling  the  balance 
afterwards  in  account  between  Johnson  and  the  defendant,  would  make  this 
money  assets  in  the  hands  of  the  defendant.  The  question  then  is,  what  was 
the  nature  of  this  money  which  came  to  the  hands  of  Johnson, 

Let  us  see  how  the  estate  of  the  testatrix  stood  at  the  time  of  her  death. 
It  was  liable  to  the  three  attornies  for  the  amount  of  costs  ;  no  doubt  can  be 
entertained  as  to  that.  On  the  other  hand,  the  estate  had  a  claim  to  be  reim- 
bursed in  respect  of  these  bills,  out  of  the  fund  in  the  Court  of  Chancery, 
depending  on  the  course  of  that  Court,  and  to  be  determined  by  the  judge  of 
that  Court,  on  the  principles  governing  Courts  of  equity.  It  seems  to  roe, 
that  this,  according  to  the  definition  above  cited,  was  "  a  commodity  which 
was  of  the  deceased,  in  right  of  action,  as  her  own,  at  the  time  of  her  death." 
It  can  make  no  difference,  I  think,  in  principle,  whether  ihe  testatrix  had  paid, 
or  was  still  liable  at  the  time  of  her  death  to  (>ay  those  bills,  the  amount  of 
which  constituted  this  claim.  In  an  action  for  damages,  arising  out  of  an 
injury,  a  plaintiff  recovers  equally  the  damages  which  have  been  paid,  and 
those  which  he  has  incurred  a  liability  to  pay.  No  distinction  is  ever  drawn 
between  them.  Then,  if  so,  this  claim,  when  recovered,  fulfils  almost  to  the 
letter,  the  definition  of  assets,  which  I  have  cited  from  the  Touchstone,  It  was 
said  in  the  argument,  that  costs  in  equity  differ  materially  from  costs  at  law, 
being,  as  it  is  called,  in  the  discretion  of  the  Court.     And  so,  in  one  sense, 
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they  are;  that  is  to  say,  they  do  not  follow  the  decision  of  the  cause  as  at  law, 
and  are  not  governed  by  any  such  general  rule.  But  in  no  other  sense  are 
they  in  the  discretion  of  the  Court.  They  form  the  subject  of  a  distinct 
adjudication,  depending  on  the  particular  circumstances  of  each  case,  applied 
to  certain  rules.  But  they  are,  of  right,  according  to  the  proper  application 
of  those  rules.  This  is  fully  discussed  by  Lord  Eidon,  in  the  cai$e  of  Fan- 
couver  y.  Bliss  (a).  In  this  case,  therefore,  the  claim  of  the  estate  to  be 
indemnified  from  the  liability  incurred  by  it  in  the  lifetime  of  the  testatrix, 
WBS  equally  a  right  of  action  at  the  time  of  her  death,  whether  such  claim 
were  to  be  enforced  at  law  or  in  equity,  although  the  principles  on  which  such 
claim  would  be  allowed  might  differ  in  the  two  Courts.  Nor  do  I  think  that 
the  circumstance,  that  the  costs  are  directed  to  be  paid  to  Mr.  JokMtm^  can 
make  any  difference,  except  as  to  the  costs  due  to  him.  That  portion  of  the 
sum  awarded,  although  in  the  nature  of  assets,  so  far  as  regards  the  amount 
due  to  him  from  the  testatrix,  is  not  assets  which  have  come  to  the  hands  ot 
the  defendant;  for,  by  the  decree,  the  defendant  never  had  the  right  to  re- 
ceive them.  But  as  the  decree  is  wholly  silent  both  as  to  Mr.  SmedUy  and 
Mr.  Jones,  the  defendant,  and  the  defendant  alone  as  I  think,  had  the  right  to 
demand  the  surplus  from  Johnson,  The  decree  is,  that  the  defendant's  costs 
shall  be  paid  to  Mr.  Johnson,  This  only  gives  Johnson  a  limited  lien  for  his 
own  costs — no  more;  as  to  all  the  surplus,  it  is  the  defendant^  and  to  be 
paid  to  him.  And  so  the  parties  have  acted,  for  it  has  been  disposed  of  by 
Johnson  according  to  the  defendant's  directions.  It  is  said  that  inamvenient 
results  will  follow  from  holding  this  to  be  assets,  liable  to  the  general  distribu- 
tion, according  to  the  rules  of  law ;  and  that  this  money,  intended  by  the 
Chancellor  for  Mr.  Smedleydud  Mr.  Jones,  will  be  intercepted  in  that  case  by 
creditors  of  a  higher  degree.  If  the  estate  he  insolvent,  it  will  be  so ;  but  in 
that  case  these  gentlemen  had  only  to  apply  to  the  Lord  Chancellor,  who 
would  hare  saved,  in  his  decree,  their  lien  by  a  special  direction.  To  treat 
Johnson  as  the  trustee  for  the  other  two  solicitors,  will  involve  the  case  in 
great  difficulties.  In  the  first  place,  he  will  lose  his  own  lien  in  part,  or  else 
be  trustee  for  the  surplus  only.  Now,  surely  the  Chancellor  could  not  mean, 
in  making  him  trustee,  to  give  him  a  preference  over  the  other  solicitors. 
Secondly,  if  trustee,  he  must  be  trustee  for  the  estate  as  to  the  surplus,  in 
case  the  other  solicitors  have  been  previously  paid,  either  wholly  or  in  part, 
and  then  he  cannot  safely  pay  over  the  residue  to  the  other  solicitors  without 
taking  the  account  between  them  and  the  estate.  How  is  he  to  do  that  ?  Is 
it  reasonable  to  suppose  that  the  Chancellor  meant  this  decree  to  be  the  foun- 
dation (or  two  other  suits  in  equity  ?  Or,  if  this  be  money  had  and  received 
to  the  use  of  the  other  solicitors,  how  much  is  so  received  ?  It  is  impossible 
not  to  see  that  the  apparently  inconvenient  consequences  must  follow,  if  we 
should  depart  from  the  plain  words  of  the  decree,  and  if  we  do  not  hold  it  to 
mean  an  award  of  a  given  sum  of  money  to  the  defendant  for  his  costs,  as  the 
representative  of  Jane  Carter,  but  to  be  paid  to  Johnson,  in  order  that  John' 
son  might  retain  thereout  the  amount  of  his  own  bill,  and  pay  over  the  balance 
to  the  defendant  himself,  as  an  indemnity  to  the  estate  for  the  liabilities  in- 
curred in  the  suit  with  the  two  other  solicitors.  If  so,  then  this  surplus  is 
assets  in  his  hands. 


(a)  11  Vc8.jun.  462. 
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^jj^-  But,  then,  there  ib  another  question,  whether  the  whole  of  the  surplus  be 
assets,  which  fall  within  this  agreement.  And  as  to  that,  I  think  that  only 
the  portion  receiTed  by  Johmm  9ub$equetUly  to  the  agreement,  is  within  the 
terms  of  the  agreement ;  that  amount  was  84/.  8«.  8J. ;  and  to  this  extent  I 
think  the  defendant  was  responsible.  And  it  is  satisfactory  to  roe  to  find,  that 
this  view  of  the  law  meets  the  exact  justice  of  this  case ;  for  if  SmedUy  bad 
proceeded  in  his  original  suit,  he  would,  as  a  judgment  creditor,  have  obtained 
a  preference ;  and  the  agreement  of  the  defendant  only  gives  him  the  same 
advantage.  If  the  defendant,  in  so  agreeing,  has  pUiced  himself  in  adisadvan. 
tageous  situation  as  to  other  creditors,  it  is  his  own  fault,  for  not  letting  the 
law  take  its  course  in  the  case  of  an  insolvent  estate.  I  think,  therefore,  that 
there  should  be  a  new  trial. 

Parks,  B. — ^In  this  case  the  plaintiff  had  a  claim  on  /me  CarUr^  the  de- 
fendant's testatrix,  for  a  bill  of  costs  of  817/.  odd,  and  having  brought  an 
action  thereon  against  the  defendant,  whuji  was  at  issue,  and  stood  for  trial, 
an  agreement  was  entered  into  between  the  pkuntiff  and  the  defendant,  by 
which,  in  consideratk>n  of  the  phiintiff 's  withdrawing  the  record,  the  defend- 
ant promised  to  pay  100/.  in  party  and  the  residue  whenever  assets  of  J<m$ 
Carter  should  come  into  his  hands.  This  agreement  was  the  subject  of  the 
present  action ;  and  the  pleadings  raised  the  single  question,  whether,  after  the 
making  of  that  agreement,  any  such  assets  had  come  to  the  hands  of  the 
defendant.  On  the  trial,  my  Lard  Chief  Baron  was  of  opinion  that  there  was 
no  proof  of  that  &ct,  and  therefore  directed  a  nonsuit. 

Upon  the  argument,  on  a  rule  nut  for  a  new  trial,  the  only  question  was, 
whether  a  sum  of  615/.  1 U.  Sd.,  paid  by  order  of  the  Court  of  Chancery  to 
Mr.  JohMon,  the  solicitor  of  the  defendant,  or  any  part  of  it,  was  assets.  It 
seems  to  me^  that  a  part  of  that  sum  was  assets. 

In  order  to  understand  the  question,  it  is  not  necessary  to  give  more  than 
a  short  outline  of  the  Chancery  suit.  It  was  not  instituted  originally  by 
JoM  Carter  against  the  executors  and  legatees  of  annuities  under  the  will  of 
her  lather,  for  the  purpose,  amongst  other  things,  of  having  her  rights,  and 
those  of  the  other  l^atees,  declared,  and  for  an  account  of  the  testator's 
estate.  The  suit  was  aflerwards  revived  against  the  representatives  of  some 
of  the  defendants,  and  by  the  now  defendant,  as  executor  of  the  plaintiff, 
some  of  the  defendants,  and  the  plaintiff,  having  died  during  the  progress  of 
the  suit;  and  in  1813  a  decretal  order  was  pronounced  by  the  Maeier^tkB 
Rolls,  declaring  the  rights  of  the  parties,  and  ordering  that  the  Master  shoald 
settle  the  costs,  charges,  and  expences  of  all  the  parties,  and  that  the  same, 
when  taxed  and  settled,  should  be  paid  out  of  the  fund  in  Court,  in  the  Ibl- 
lowing  manner :  the  plaintiff's  costs,  to  Mr.  Johnson  his  solicitor,  and  the 
costs  of  the  difierent  defendauts,  to  their  respective  solicitors  (naming  (hero); 
and  if  the  fund  was  insufficient,  the  balance  was  to  be  paid  by  the  receiver  of 
the  estates  of  the  different  solicitors,  in  proportions,  to  be  settled  by  the  Mas- 
ter. And  it  was  also  declared,  that  the  costs  ought  to  be  borne  by  the  several 
persons  interested  in  the  annuities  bequeathed  by  the  testator's  will,  and  the 
residuary  estate  of  the  testator,  and  the  personal  representatives  of  such  of 
the  persons  so  interested  as  were  dead,  rateably  and  in  proportion  to  the 
amounts  of  their  several  annuities  and  shares  of  the  residue ;  so  that  the  parties 
contribute  to  the  fund  in  di&rent  proportions  than  those  of  the  expeoces 
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actually  incurred  by  them  respectively  in  the  suit  Many  other  directions 
were  given,  immaterial  to  the  present  purpose. 

The  Master  taxed  the  costs  of  the  plaintifTin  equity,  the  now  defendant,  at 
678/.  8«.  6(Lt  pursuant  to  this  order,  and  aflerwards  there  was  paid  to  Mr. 
JohMon  for  those  costs,  out  of  the  fund  in  Court,  485/1  8«.  Wd,^  and  by  the 
receiver,  at  a  subsequent  date,  135/.  5«.  8dL ;  and  after  the  date  of  the  agree- 
ment, 84/.  %$,  Sd.  The  bill  of  costs  so  taxed,  was  made  up  of  the  costs  of 
Jime  Carter  in  her  lifetime,  who  employed,  first,  Mr.  Jones,  and  afterwards 
the  plaintiff,  as  her  solicitors ;  and  of  the  now  defendant's  costs,  as  executor, 
who  had  employed  Mr.  Johneon.  The  question  is,  whether  any  part  of  that 
sum  so  received,  was  assets  received  by  the  defendant. 

For  the  purpose  of  having  a  clear  understanding  of  this  question,  it  is 
necessary  to  bear  in  mind  what  the  relative  situation  of  solicitor,  or  attorney 
and  party  is,  as  to  costs.  The  party  employs  the  solicitor,  whose  remedy  for 
the  bill  of  costs  is  against  his  employer,  by  an  action  for  his  work,  labour,  and 
skill,  which  lies  equally,  if  the  solicitor  has  done  his  duty,  whatever  the  event 
of  the  suit  be.  He  has  a  lien  upon,  but  no  interest  in,  the  costs  recovered. 
These  costs,  which  are  payable  from  the  adverse  side,  are  only  by  way  of  an 
indemnity  to  the  party  for  the  costs  incurred  by  him,  and  the  receipt  of  them 
by  the  party  in  no  way  afiects  the  right  of  action  of  the  attorney  or  solicitor, 
who  could  not  sue  his  client  for  money  had  and  received.  It  is  wholly  imma- 
terial to  the  right  of  action  of  the  solicitor  against  the  client,  whether  the  client 
has  received  costs  from  the  adverse  side  or  not ;  and  wholly  immaterial  to 
the  right  of  the  party  to  recover  his  costs  from  his  antagonist,  whether  the 
party  has  paid  them  to  his  solicitor  or  not.  Upon  these  points,  I  apprehend, 
there  is  no  doubt. 

If,  therefore,  a  person  recover  a  judgment  at  law  for  his  debt  and  costs,  both 
become  a  duty  payable  to  him ;  and  if  he  die,  both  are  payable  to  his  execu- 
tor, and  are  assets  when  received  by  him.  But  if  the  attorney,  employed  by 
the  deceased,  is  unpaid,  he  retains  a  lien  on  the  judgment  for  his  unpaid  costs. 
If  the  testator  recover  a  judgment  for  debt  and  costs,  and  his  executor  sue  out 
a  eci.  fa,  upon  that  judgment,  the  debt  and  costs  due  to  the  testator  are 
assets,  when  received :  the  sum  due  for  costs  to  the  executor,  is  only  by  way 
of  indemnity  to  himself,  and  is  not  assets.  Upon  this  part  of  the  case  also, 
I  conceive  that  no  doubt  exists. 

But,  not  only  are  debts  or  duties,  to  which  a  deceased  had  a  right  of  action, 
and  which  come  to  the  executor's  hands,  assets,  but  also  such  things  as  come 
to  the  executor  by  reason  of  his  executorship,  although  they  were  never 
rested  in  right  or  possession  in  the  testator. 

Therefore,  although  the  testatrix  had  no  decree  for  costs  in  this  case,  the 
amount  decreed  to  be  paid  out  of  the  fund  to  the  executor  in  that  character, 
by  way  of  indemnity  for  the  costs  incurred  by  the  testatrix  and  himself  (for 
such  is  the  real  nature  of  the  transactbn),  would,  so  far  as  related  to  the  costs 
of  the  testatrix,  be  assets  when  received  by  the  executor ;  and  if  the  decree 
had  directed  the  amount  of  the  testatrix's  costs  to  be  paid  to  the  executiH*, 
and  they  had  been  paid  to  the  defendant,  there  would,  I  conceive,  have  been 
no  doubt  but  that  they  would  have  been  assets. 

The  doubt  which  has  arisen  is  created  entirely  by  the  language  of  the 
decretel  order,  which  directs  the  plaintiff's  costs  to  be  paid  to  Mr. /oAiMon, 
his  solicitor ;  and  it  is  contended,  that  this  has  the  effect  of  making  him  a 
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trustee  for  both  the  solicitors  employed  by  the  testatrix ;  and,  therefore,  the 
receipt  by  him  is  no  receipt  by  Mr.  Phiipot,  the  defendant.  But  I  cannot 
see  any  proof  of  such  intention  in  any  part  of  this  decretal  order.  Prima 
facief  where  a  plaintiff's  costs,  or  any  other  sum  due  to  him,  is  ordered  to  be 
paid  out  of  a  fund  in  Court  to  his  solicitor,  I  should  say  the  only  reason  is. 
because  the  solicitor  is  the  person  who  represents  the  litigant  party  for  ail 
purposes  before  the  Court,  and  is  the  person  to  whom  the  actual  payment  by 
the  Court  would  be  made ;  and  the  only  consequence  of  such  an  order  is,  that 
if  the  solicitor  be  unpaid  for  the  costs  of  the  cause,  or  have  any  other  demand 
on  his  client,  he  has  a  more  effectual  mode  of  securing  his  lien,  for  he  may 
retain  the  amount  of  such  costs  or  demand  out  of  the  money  received  by  him. 
There  is  nothing  in  this  case  to  shew  that  more  was  intended  than  a  payment 
of  a  part  of  the  fund  in  Court  to  the  solicitor,  as  representing  the  party.  The 
solicitors  employed  by  the  testatrix  were  not  before  the  Court ;  they  have  not 
applied  to  have  any  part  of  the  amount  to  be  taxed  for  costs,  secured  or 
appropriated  for  their  use,  on  the  ground  that  they  could  not  obtain  from 
their  own  client,  or  her  representatives^  the  amount  due  to  them  for  their 
labour  and  skill  in  conducting  the  suit  in  an  earlier  stage.  If  they  had,  the 
Court  would  have  dealt  with  the  application  as  it  thought  equitable  ;  but  it 
seems  to  me  to  be  a  very  forced  construction  of  such  an  order  as  this,  to  say, 
that  the  Court  meant  to  protect  the  interests  of  persons  who  had  never  sought 
protection,  and  who,  it  may  be  presumed,  never  wanted  it ;  for  as  they  had 
ceased  to  be  the  solicitors  employed,  they  would,  prima  facie,  be  taken  to 
have  been  either  paid  or  satisfied,  by  their  own  client,  the  amount  of  their 
demand,  or  to  have  been  content  to  look  to  the  personal  responsibility  of  that 
client  for  it. 

The  conclusion,  therefore,  to  which  I  come  is,  that  all  the  money  received 
by  Johnson,  over  and  above  what  paid  the  amount  of  his  own  bill,  was  re- 
ceived on  account  of  the  executor,  and  was  equivalent  to  a  receipt  by  Aim  in 
point  of  law ;  and  for  that  amount  the  defendant  would  have  been  responsible, 
86  executor,  in  an  ordinary  action,  and  liable  in  this  action,  on  his  special 
agreement,  for  whatever  Johnson  received  over  and  above  the  amount  for 
which  he  had  a  lien,  afler  the  date  of  the  agreement  on  which  the  action  was 
brought,  for  he  is  bound  by  that  agreement  to  apply  all  future  assets  received 
by  him  to  the  payment  of  the  plaintiff*s  demand  only.  But,  without  doubt, 
any  part  which  Johnson  paid  over  to  the  defendant  PMlpot,  either  actually 
or  constructively,  by  payment  on  account  (and  of  this,  from  my  lord's  note, 
there  is  evidence  for  the  consideration  of  the  jury),  would  be  assets. 

If  it  should  appear  that  Johnson  had  agreed  with  the  plaintiff  Smedley  or 
Jones  in  such  a  way  as  to  preserve  their  respective  liens  on  the  papers,  given 
by  the  act  of  the  testatrix,  in  the  same  manner  as  if  they  had  continued  to 
have  them  up  to  the  time  of  the  receipt  of  the  money  (supposing  (his  could 
have  been  done),  then,  indeed,  the  amount  fur  which  such  liens  existed  would 
be  a  charge  on  the  fund,  created  by  the  act  of  the  testatrix  herself,  and  the 
balance  only  (if  any)  after  satisfying  such  liens,  would  be  assets.  But  it  is 
enough  to  say,  for  the  present,  that  no  such  agreement  was  made  out  in  point 
of  evidence.  I  think,  therefore,  that  the  rule  should  be  absolute  for  a  new 
trial. 


Lord  AbinobRi  C.  B. — The  declaration  was  upon  a  special  contract,  bearing 
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date  the  12th  o{  December,  1834,  whereby,  in  consideration  of  the  plaintiff 
withdrawing  a  record  in  an  action  then  pending  against  the  defendant,  as 
executor  oi  Jane  Carter,  the  defendant  undertook  to  pay  100/.  then,  and  to 
pay  the  further  demand  which  the  plaintiff  had  against  Jane  Carter,  deceased, 
out  of  the  first  assets  of  Jane  Carter,  which  should  come  to  his  hands.  It 
then  averred,  that  assets  had  come  to  his  hands,  and  assigned  a  breach  of  non- 
payment. The  defendant  pleaded  that  no  assets  had  come  to  his  hands  since 
the  agreement,  upon  which  issue  was  joined.  There  was  also  a  plea  of  non** 
assumpsit,  on  which  the  plaintiff  proved  the  contract  as  alleged,  which  was 
made  and  dated  12th  December ^  1834.  It  appeared  that  Jane  Carter,  to 
whom  the  defendant  was  executor,  had  filed  a  bill  in  equity  twenty-seven 
years  ago^  for  taking  the  account  and  distributing  the  estate  of  a  deceased 
person,  in  which  she  had  an  interest  as  one  of  the  next  of  kin  among  whom 
the  estate  of  the  testator  was  to  be  divided,  aAer  the  payment  of  various  in- 
cumbrances. The  plaintiff  had  been  employed  as  her  solicitor  during  part  of 
the  proceedings,  but,  for  some  reason  which  did  not  appear,  had  given  up  the 
suit,  which  had  been  transferred  to  another  solicitor,  Mr.  Johnson,  in  her  life- 
time, who  conducted  it  to  the  period  of  the  decree,  in  1833.  The  plaintifTs 
bill  had  not  been  paid  when  he  transferred  the  papers  to  Mr.  Johnton,  Jane 
Carter,  died  in  prison  a  few  months  after  Mr.  Johnson  became  her  solicitor, 
leaving  no  property  or  claim  to  any  property,  except  that  which  might  be 
expected  upon  the  result  of  the  suit  in  equity,  in  case  there  should  be  any 
surplus  of  the  testator^s  estate  to  be  divided.  The  defendant,  Philpot,  as  her 
executor,  filed  a  bill  of  revivor  to  continue  the  suit,  which  was  conducted 
for  him  also  by  Johnson.  A  final  decree  was  made  in  the  suit  some  time  in 
1833,  by  which  certain  sums  of  money  were  ordered  to  be  paid  into  the 
Bank,  to  the  account  of  the  Accountant  General,  as  part  of  the  testator's 
estate;  a  receiver,  who  had  been  before  appointed,  was  to  continue  to  re- 
ceive certain  annuities  and  leasehold  rents,  part  of  the  estate,  and  a  certain 
leasehold  interest  was  to  be  sold.  It  appeared  by  the  recitals,  that  the  estate 
was  liable  to  various  incumbrances,  which  need  not  be  specified,  which  were 
all  to  be  satisfied  before  any  surplus  could  be  divisible  amongst  the  next  of 
kin.  It  appeared  also,  that  one  of  the  parties  to  the  suit,  who  was  directed  to 
pay  money  into  the  Bank,  had  also  employed  Mr.  Smedley,  the  plaintiff,  as  his 
solicitor,  and  had  paid  his  bill  of  costs,  amounting  to  about  18/.  The  decree 
therefore,  directed  that  this  party  should  deduct,  from  the  amount  he  was  to 
bring  in,  the  bill  of  costs  so  paid.  The  decree  then  directed  that  the  Master 
should  tax  the  costs  of  all  the  parties,  and  that  out  of  the  fund  in  Court,  if  suf« 
ficient,  the  Accountant  General  should  pay  Mr,  Johnson,  the  plaintiff's  solici- 
tor, the  plaintiff's  costs,  and  to  the  other  solicitors  respectively  their  costs  ; 
and  if  the  fund  in  Court  were  not  sufficient  for  that  purpose,  then  the  receiver 
was  ordered  to  supply  the  deficiency  out  of  any  funds  which  he  might  there- 
ader  receive,  or  it  was  to  be  supplied  out  of  any  further  funds  that  might 
arise  from  the  testator's  estate,  when  sold  and  brought  into  Court ;  and  afler 
payment  of  these  costs,  the  decree  directed  that  the  Accountant  General  should 
pay  the  incumbrances,  debts,  and  legacies  out  of  the  same  funds,  as  far  as 
they  would  go ;  and  in  case,  after  payment  of  all  these  charges,  any  surplus 
should  remain,  the  same  was  to  be  divided  into  two  portions,  one  of  which 
was  to  be  paid  to  the  defendant,  Philpot,  the  plaintiff  in  that  suit,  as  the 
personal  representative  of  the  original  plaintiff,  Jane  Carter,  who  was  entitled 
to  the  same  as  one  of  the  next  of  kin. 
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It  appeared  in  OTidence,  that  the  bill  of  costs  of  Mr.  Jones,  the  6nt  solid- 
tor  employed  by  Jane  Carter  in  that  suit,  and  the  bill  of  costs  of  the  plaintif, 
Mr.  Smedley,  had  been  placed  before  the  Master,  by  Mr.  Johnecn,  the  then 
solicitor,  along  with  his  own  bills,  and  the  whole  together  had  been  taxed 
at  the  sum  of  678/.  and  that  the  fund  in  Court,  with  the  addition  of  certain 
sunns  since  paid  by  the  receirer,  was  not  sufficient  to  satisfy  all  the  claims  of 
different  parties  to  the  suit  for  costs.  It  was  clear,  howeTer,  that  if  all  the 
taxed  bills  were  reduced  rateably,  a  certain  amount,  it  was  said  186/.,  would 
be  ascribed  to  the  bill  of  the  plaintiff.  Mr.  Johneen,  the  solicitor,  receired  the 
rateable  portion  due  upon  taxation  of  the  bills  presented  by  him,  and  some 
further  payments  from  the  receiver,  and  would  have  paid  the  plaintiff  Smedley 
his  portion,  had  not  the  defendant,  as  he  alleged,  prevented  him,  by  staling 
that  Smedley  had  an  action  pending  against  him.  He  had  therefore  paid, 
by  the  plaintiff's  desire,  to  another  solicitor  of  the  name  of  Jonee,  who  had 
preceded  Mr.  Smedley  in  the  suit,  the  surplus  of  what  satisfied  his  own  bill 
out  of  the  monies  he  had  received  from  the  Accountant  Gieneral,  and  as  he 
said,  had  accounted  to  the  defendant  for  the  payments  since  made  by  the 
receiver.  Whether,  by  accounting  to  him,  he  meant  that  be  had  paid  the 
money  to  him,  or  paid  it  to  others  by  his  order,  did  not  appear ;  but  it  ap- 
peared that  since  the  date  of  the  agreement,  12th  of  December,  1834,  Jokn- 
eon  had  received  two  sums  from  the  receiver,  amounting  to  84/.  8«.  8d. 

Upon  this  state  of  (acts,  the  plaintiff's  counsel  contended  that  such  poi^ 
tion  of  the  funds  which  Mr.  Johneon  had  received  for  costs  under  the  decree^ 
as  was  the  rateable  portion  of  the  taxed  costs  of  the  plaintiff,  were  assets  of 
Jane  Carter,  and  were  in  the  hands  of  the  defendant,  because  the  receipt  of 
his  attorney  was  his  receipt  I  thought  that,  under  the  circumstances  of  thb 
case,  Mr.  Johneon  received  this  money  on  behalf  of  the  plaintiff,  Mr.  SmeHey, 
and  not  on  behalf  of  the  defendant ;  and  that  being  no  part  of  the  testator's, 
Jane  Carter* e  estate,  nor  a  sum  to  which  she  had  any  claim  or  title,  it  was 
not  assets  in  her  executor's  hands ;  and  directed  a  nonsuit,  to  set  aside  wUcb, 
this  rule  has  been  granted. 

It  is  very  true,  that  the  plaintiff  is  fairly  entitled  to  have  thebenefit  of  that 
portion  of  the  taxed  costs  which  is  ascribable  to  his  bill ;  but  the  question 
whether  that  sum  was  assets  of  the  testatrix  in  the  hands  of  the  defendaof, 
is  not  to  be  tried  by  that  criterion ;  but  it  is  to  be  decided  in  the  same  manner 
and  upon  the  same  principles,  as  if  any  other  creditor  of  the  testatrix  had 
brought  an  action  against  him  as  executor,  and,  upon  a  plea  of  no  assets,  had 
given  these  facts  in  evidence  to  prove  assets.  If,  for  example,  a  creditcnr  on 
a  bond  had  brought  an  action  against  the  defendant  as  executor :  if  this  sum 
be  not  assets,  such  bond  creditor,  upon  a  plea  of  no  assets,  would  not  have 
been  entitled  to  a  verdict ;  but  if  this  sum  be  assets  in  the  executor's  hands, 
then  he  would  be  entitled  to  a  verdict,  even  though  Mr.  Johnson,  the  soli- 
dtor,  had  paid  the  whole  sum  to  Mr.  Smedley,  as  he  ought  to  have  done. 
The  executor  could  neither  protect  himself  by  a  plea  of  no  assets,  nor  by  a 
plea  of  pUne  admMetravit,  as  he  could  not  justify  the  payment  to  Smedley, 
a  creditor  by  simple  contract,  whilst  the  bond  remained  unsatisfied. 

It  has  been  contended,  that  the  decree  in  this  case,  directing  costs  to  be 
paid  to  the  plaintiff's  solicitor,  is  like  a  judgment  at  law,  which  inchides  the 
costs  as  part  of  the  debt  recovered,  though  the  plaintiff  may  not  have  paid 
the  costs  taxed  to  his  attorney.  In  that  case,  it  cannot  be  denied  that  all  the 
money  due  upon  the  judgment  is  a  debt  due  to  the  plaintiff;  nor,  if  he  dies 
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that  his  personal'  representative  alone  could  have  a  9eir9  faeioM  upon  the      JErd^^^iwr. 

judgment ;  nor  that  the  sum  received  by  him  upon  that  judgment,  including 

the  unpaid  costs  of  the  attorney,  would  be  assets  of  the  deceased  in  his  hands. 

And  it  has  been  said,  though  the  testatrix  did  not  pay  the  costs,  yet,  by  the 

decree  of  the  Ck>urt,  she  or  her  executor  became  entitled  to  receive  them,  as  if 

she  had  paid  them. 

Now,  if  this  had  been  a  decree  in  favour  of  the  testatrix,  with  costs  to  be 
paid  by  the  defendants  in  equity  to  her  executor,  as  between  party  and 
party,  there  might  be  some  analogy  to  the  case  of  a  judgment  at  law ;  but 
this  is  the  case  of  a  suit  to  administer  the  estate  of  a  person  deceased,  in 
which  tliere  are,  properly  speaking,  no  hostile  parties.  In  such  a  suit,  the 
Court  first  makes  a  decree  that  the  personal  representatives  of  the  deceased 
shall  come  to  an  account  before  the  Master.  Upon  the  Master*8  report,  or 
upon  the  answer,  if  the  funds  are  admitted,  the  Court  orders  the  funds  in 
hand  to  be  brought  into  Court,  and  when  all  proper  parties  are  before  the 
Court,  and  all  claims  are  duly  investigated  and  ascertained,  a  final  decree  is 
made  for  the  distribution  of  the  funds.  It  is  most  usual  in  such  cases  to  di- 
rect that  the  costs  of  all  parties,  shall  be  taxed  as  between  attorney  and  client, 
and  paid  out  of  the  corpus  or  fund  in  Court,  or  within  the  controul  of  the 
Court ;  but  it  is  by  no  means  necessary,  or  a  matter  of  duty,  that  the  Court 
should  do  so.  Costs  of  all  kinds  are  in  the  discretion  of  a  Court  of  equity. 
No  party  has  any  right  or  interest  in  them,  till  the  order  of  the  Court  is  pro- 
nounced, and  then  the  costs  are  to  be  paid  to  a  person  designated  to  receive 
them  by  the  order  or  decree.  The  Accountant  General  can  pay  them  to 
no  other  person.  If  they  are  ordered  to  be  paid  to  the  plain tiflf's  solicitor, 
he  cannot  pay  them  to  the  plaintiff;  and  vice  verta,  if  to  the  plaintiff,  he 
cannot  pay  them  to  the  solicitor.  Moreover,  the  Court  will  permit  any  soli<' 
citor  in  the  suit  or  party,  on  motk>n  or  by  petition,  to  suggest  the  interest 
he  may  have  in  any  order  or  decree  the  Court  may  be  disposed  to  make  re- 
garding costs.  For  example,  in  a  long  pending  suit,  where  there  have  been 
several  solicitors,  or  several  successive  parties,  the  Court  will  hear  applications 
from  the  solicitors,  or  from  the  representatives  of  deceased  parties,  for  the 
purpose  of  modifying  the  decree  for  costs,  so  as  to  prevent  their  falling  into 
hands  not  entitled  to  them.  If  a  solicitor  has  given  up  the  suit  without  re- 
ceifmg  his  costs,  and  does  not  choose  to  trust  his  successor,  the  Court  will 
allow  him,  on  petition,  to  intervene,  so  as  to  make  the  costs  due  to  him,  pay- 
able to  him  only,  and  not  to  the  party  or  his  present  solicitor.  Or,  if  the  bill 
of  that  solicitor  has  been  paid  by  the  existing  party,  or  by  a  deceased  party, 
whose  personal  representative  he  is,  the  Court  will,  upon  a  proper  suggestHNi 
direct  thai  portion  of  the  costs  to  be  paid  to  the  party  himself,  whilst  the  re* 
mainder  is  paid  to  his  solicitor. 

In  the  case  now  in  question,  it  is  clear  that  Mr.  Smedley  delivered  up  the 
papers  in  the  suit  to  Mr.  Johnson,  without  payment  of  his  bill  by  Jane  CarUr  ^ 
bar,  instead  of  intervening  before  the  final  decree,  by  a  petition,  that  the  costs 
if  any  should  be  allowed,  might  pro  tanto,  be  paid  to  him,  his  bill  was  laid  by 
Mr.  Johnson  before  the  Master,  as  well  as  Mr.  Jones's,  the  first  solicitor,  to 
be  taxed,  together  with  his  own,  as  the  costs,  not  of  the  plaintiff  Mn  Philpoi, 
but  of  all  the  plaintiff's  from  first  to  last  in  the  suit ;  and  the  decree  directed 
that,  when  taxed,  they  should  be  paid,  not  to  the  plaintiff  in  equity,  but  to 
Mr.  Johnson.    A  court  of  equity,  in  suits  of  this  nature,  whini  it  thinks 


312 


TERM  REPORTS  in  the  EXCHEQUER. 


proper  to  direct  the  costs  out  of  the  fund  io  Court,  is  especially  careful  of  the 
interest  of  the  solicitor,  and  will  therefore  always  direct  the  costs  to  be  paid 
to  him,  unless  upon  some  special  application,  it  should  appear  that  he  has  been 
already  paid,  in  which  case,  the  costs  so  paid  to  him  are  directed  to  be  repaid 
out  of  the  fund  to  the  party.  This  very  decree  furnishes  an  example  of  that 
nature,  where  one  of  the  accounting  parties  having  paid  18/.  to  Mr.  Smedlt^, 
upon  some  incidental  proceeding,  is  directed  to  deduct  that  sum  from  the 
money  he  is  to  bring  into  Court. 

The  question  then  is,  in  what  capacity  did  Mr.  Johnson  receive  that  part 
of  the  costs  which  were  taxed  in  respect  of  the  plaintiff,  Smedhy's  bill 
That  he  did  not  receive  it  as  his  own,  is  quite  clear,  that  he  made  use  of 
the  materials  and  documents  of  Mr.  Smtdley  to  obtain  it,  is  quite  clear,  and 
it  is  equally  clear  that  he  used  those  materials  and  documents  for  that  purpose 
by  Mr.  Smedley'9  authority. 

It  appears  to  me,  therefore,  that  he  received  the  money  to  the  use  of 
Mr.  Smedley,  without  whose  authority,  expressed  or  implied,  he  could  not 
have  received  it  at  all.  The  fallacy  of  the  argument  on  the  other  side,  ap- 
pears to  turn  upon  the  supposition,  that  Jane  Carter,  the  deceased,  had  m 
her  life  time  some  sort  0/ interest  in  these  costs,  because  she  was  indebted 
to  her  attorney  in  respect  of  them,  and  that  this  interest  became  vested  in 
the  plaintiff  as  her  personal  representative.  But  she  had  no  such  interest,  she 
had  no  inchoate  right  to  costs  out  of  the  fund  in  Court :  it  was  purely  in  the 
judge's  discretion  whether  the  costs  incurred  by  her  should  be  paid  out  of  that 
fund,  or  not  paid  at  all ;  or  even  whether  the  costs  of  other  parties  should  not 
be  paid  by  her,  or  out  of  her  assets,  if  she  had  any.  It  could  not,  therefore 
be  said,  till  the  Chancellor  pronounced  his  decree,  that  any  person  had  a  right 
to  receive  those  costs,  or  an  inchoate  interest  in  them.  As  Jane  Carter  had 
no  such  right  or  interest,  none  such  could  vest  in  her  personal  representative. 
If  she  had  actually  paid  Mr.  Smediey's  bill  in  her  life  time,  or  if  the  executor 
had  paid  it  out  of  her  assets,  he  might  have  received  the  amount,  at  the  dis- 
cretion of  the  Chancellor,  to  replace  that  part  of  her  estate,  by  an  order  to 
have  them  paid  to  himself;  or,  if  he  permitted  the  order  to  be  so  made,  to  pay 
them  to  his  solicitor.  Mr.  Johnson  would,  in  that  case,  have  received  them 
to  his  use  as  executor,  and  been  liable  to  account  to  him  for  them.  Then, 
indeed,  the  amount  of  those  costs,  when  paid  either  to  the  executor  or  his 
solicitor,  would  have  been  assets  of  Jane  Carter  in  his  hands;  not  upon  the 
ground  that  they  were  a  debt  due  to  her,  or  that  she  had  left  to  him  any 
claim  or  interest  which  she  had  in  them,  but  because  it  pleased  the  Chancellor 
jto  order  that  the  portion  of  her  estate  which  had  been  so  expended,  should 
be  replaced  out  of  the  funds  to  her  executor.  But  as  neither  he  or  Jane  Car- 
ter had  ever  paid  these  costs,  Mr.  Johnson,  who  alone  could  receive  them 
from  the  Accountant  General  under  the  decree,  held  them  for  the  person  who 
was  entitled  to  them,  and  that  person  was  Mr.  Smediey,  for  whose  use  the 
Chancellor  intended  them  to  be  paid.  Perhaps  the  best  mode  of  illustrating 
this  argument  is,  to  suppose  that  the  facts  as  they  here  appear  had  beoi 
brought  by  a  petition  from  the  defendant  Phi/pot  before  the  Chancellor  stating 
that  part  of  the  costs  of  the  plaintiff  in  the  suit  consisted  of  a  bill  still  due  io 
Mr.  Smedley,  a  former  solicitor  in  the  suit,  and  praying  that  his  bill  should, 
when  taxed,  be  paid,  to  enable  him  to  satisfy  Mr.  Smedley.  What,  in  that 
case^  would  the  Chancellor  have  done  ?-— He  must  either  have  made  the  order 
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to  pay  the  amount  of  that  bill  to  Mr.  Smedley,  or  lo  pay  it  to  the  plaintifT, 
that  be  might  therewith  discharge  Smedietfa  bill,  that  is,  to  the  use  of  Smedky 
There  would  have  been  an  appropriation  of  the  sum  by  the  very  terms  of  the 
order  which  directed  it  to  be  paid.  In  that  case,  would  this  sum  have  been 
assets  of  Jane  Carter^  or  would  the  executor  have  been  bound  to  pay  a 
bond  creditor  of  her's  in  preference  to  Mr.  Smedley?  The  case,  though  dif- 
ferent in  form,  is  substantially  the  same.  The  very  object  and  design  of  the 
decree,  that  the  costs  shall  be  paid  to  the  plaintiff's  solicitor  in  the  suit  in 
equity,  is,  that  those  costs  before  they  come  to  the  hands  of  the  party,  shall 
be  appropriated  to  the  discharge  of  all  the  unsatisfied  bills  which  have  been 
taxed.  It  is  the  pleasure  of  the  Chancellor  that  all  the  costs  shall  be  paid 
out  of  the  fund  before  it  is  divided,  and  it  is  also  his  pleasure  to  direct  that 
for  that  purpose  the  amount  of  the  taxed  costs  shall  be  paid  to  the  solicitor. 
The  solicitor,  therefore,  receives  it,  not  as  part  of  the  debt  due  to  his  client, 
or  as  a  claim  in  which  his  client,  not  having  paid  any  cotis,  has  any  interest, 
but  for  the  purpose  of  satisfying  all  the  costs  which  have  not  been  paid,  and 
exonerating  his  client  therefrom. 

Let  me  suppose  that  Mr.  Johnson  had,  with  or  without  the  consent  of  the 
defendant,  paid  to  Mr.  Smedley  the  portion  of  the  costs  due  in  respect  of  the 
claim,  and  that  afterwards  a  bill  in  equity  should  be  filed  by  a  creditor,  to 
take  the  accounts  and  administer  the  estate  of  Jane  Carter,  and  that  she  had 
specialty  as  well  as  simple  contract  creditors.  I  desire  to  ask  whether  the 
Chancellor  would  charge  the  executor  with  this  payment,  as  a  mis-application 
of  the  testator's  estate,  to  satisfy  a  simple  contract  creditor,  before  the  debts 
on  specialty  were  discharged  ?  It  appears  to  me,  that  it  would  be  quite  im- 
possible he  should  do  so,  and  that  in  answer  to  an  application  for  that  pur- 
pose, he  could  not  say  otherwise  than  that,  Jane  Carter  never  having  paid 
these  costs,  the  decree  was  not  made  for  the  purpose  of  discharging  any  debt 
due  to  her,  for  none  was  due,  nor  to  replace  any  sum  which  she  had  expended 
in  costs,  for  she  had  expended  nothing,  but  substantially,  if  not  specifically, 
to  be  applied  in  the  payment  of  the  bills  of  the  solicitors,  from  first  to  last, 
which  had  not  been  paid.  Again,  suppose  that  Phtlpot,  having  no  assets  of 
Jane  Carter,  had  paid  Mr.  Smediey^e  bill  with  his  own  money,  can  it  be 
doubted  that  he  would  have  had  a  right  in  that  case  to  repay  himself  out  of 
the  sum  received  by  Johnson  for  these  costs  ?  and  yet  if  that  sum  could 
be  considered  assets  in  his  hands,  it  is  clear  that  as  against  a  specialty  credi- 
tor of  Jane  Carter  he  could  not  have  discharged  himself,  because  Smedley 
was  a  creditor  by  simple  contract  only ;  and  if  an  executor  pays  with  his  own 
money  a  creditor  by  simple  contract,  though  he  shall  be  allowed  this,  and 
repay  himself  out  of  the  assets,  as  against  creditors  of  the  same  degree,  yet 
he  cannot  apply  the  assets,  when  he  receives  them  in  that  manner,  as  against 
a  creditor,  by  specialty.  Again,  the  payment  or  accounting  by  Mr.  Johnson 
to  Mr.  Phi/pot  appears  to  me  to  make  no  difference  in  this  case.  If 
Mr.  Smedley  had  commenced  an  action  against  Phtlpot  for  this  money,  it 
appears  to  roe  that  Johnson  might  have  defended  himself  by  shewing  the 
facts,  that  he  had  received  the  money  on  account  of  a  bill  of  Smedley  which 
had  never  been  paid,  and  that  he  was  accountable  to  him  for  it ;  and  if 
Johnson  might  have  made  such  a  defence,  the  voluntary  payment  made  to 
the  defendant  does  not  exonerate  him  from  Mr.  Smedley* s  claim. 

Upon  these  grounds  I  retain  my  opinion  that  a  nonsuit  was  right;  not 
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because  the  inouej  oQghr  not  to  have  been  paid  to  Mr.  JSmedUy,  but  because 
I  think  it  was  in  effect  appropriated  by  the  order,  and  the  circumstances 
of  the  case,  to  him,  and  did  not,  therefore,  form  any  part  of  Jame  Cariet^M 
assets. 

Rule  absolute  for  a  new  trial. 


DeviM  of  ival 
MUtM  to  A. 
andB.  "equal- 
1t  between 
tbem,  to  take 
asjointtenantt, 
ana  their  eere- 
ral  and  reaper 
tiTe  heire  and 
aseigns  for 
ever.** 

Held,  that  the 
deriaees  took 
an  estate  for 
life  aa  joint 
tenants,  with 
remainder  to 
each  of  them  aa 
tenants  in  com- 
mon in  fee,  after 
the  death  of  the 
surriTor. 


Doe,  on  the  several  demises  of  John  Littlkwood,  and  Char- 
lotte his  Wife,  and  William  Masson  and  Julia  his  Wife, 
t;.  Elizabeth  Green. 

p^JECTMENT  by  the  lessors  of  the  plaintiff,  to  recover  a  moiety  of  certain 
lands.  It  was  agreed*  that  the  opinion  of  this  Court  should  be  taken 
upon  a  case  stated  under  3  &  4  Will.  4,  c  42,  s.  25.  The  testator,  John 
Newham^  afler  devising  his  house  and  land,  at  Whittingtan^  to  bis  brother 
and  nephew,  for  their,  respective  lives,  gave  and  devised  the  same  to  his 
nieces,  Elizabeth^  the  wife  of  John  Green^  and  Jane^  the  wife  of  William 
Pearsim,  *'  equally  between  them,  to  take  as  joint  tenants,  and  their  several 
and  respective  heirs  and  assigns  for  ever."  Elizabeth  Green  and  Jane  Pear- 
eon  took  possession  of  the  premises  afler  the  death  of  the  devisor  and  the  two 
tenants  for  life.  Jane  Peareon  and  her  husband  died,  leaving  two  children, 
Charlotte  and  Julian  them  surviving.  Charlotte  is  the  wife  of  the  lessor  of 
the  plaintiff,  John  JUtilewood,  and  Julia  is  the  wife  of  the  other  lessor  of  the 
plaintiff,  William  Maseon^  and  they  claim  one  moiety  of  the  Whiitingtan 
estate,  a«  co-heiresses  of  Jane  Peareon,  as  tenants  in  common ;  alleging  that 
the  words,  *'  to  take  as  joint  tenants,''  ought  either  to  be  r^ected,  as  repug- 
nant to  the  testator's  intention,  or  to  be  construed  as  merely  indicating  the 
mode  in  which  he  intended  the  devisees  to  hold  and  enjoy  their  estates. 

The  defendant  Elizabeth  Green,  the  widow  of  John  Green,  has  entered  into 
possession  of  the  estate  in  question,  as  sole  tenant  by  survivorship,  contend- 
ing that  a  joint  tenancy  in  fee  or  for  life  was  created  by  the  above  limitation. 

If  this  Court  should  be  of  opinion  that  Jane  Peareon  and  Elizabeth  Green 
took  the  estate  in  question  as  tenants  in  common  in  fee,  judgment  was  to  be 
entered  for  the  lessors  of  the  plaintiff;  but  if  the  Court  should  think  that 
Jane  Peareon  and  Elizabeth  Green  took  the  estate  as  joint  tenants  in  fee  or 
for  life,  judgment  is  to  be  entered  for  the  defendant. 

Sir  John  Campbell,  A.  G.,  for  the  lessors  of  the  plaintiff.— The  lessors  of 
the  plaintiff  contend,  that  Elizabeth  Green  and  Jane  Peareon  took  as  tenants 
in  common  in  fee,  with  several  inheritances,  and  not  as  joint  tenants  in  fee  or 
for  life,  with  several  inheritances.  That  an  estate  of  the  latter  description  is 
known  to  the  kiw,  appears  from  Littleton,  PL  283  ;  but  it  is  contended,  that 
this  will  cannot  receive  a  proper  construction,  unless  one  of  the  limitations  be 
omitted ;  and,  as  words  of  severance  are  used,  and  the  law  always  favours  a 
tenancy  in  common,  the  words  "  to  take  as  joint  tenants,"  may  very  properly 
be  rejected.  In  2  Shepparde  Tovchetone,  ch.  23,  p.  445,  it  is  said,  "  If  one 
devise  his  land  thus :  '  I  give  to  /.  S.  and  /.  D.,  and  their  heirs,  my  land  in 
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Dale,  equally;  or,  my  land  in  Dale,  to  be  equally  divided^'  the  devisees  are      Bs^eqwr. 
tenants  in  common,**  Lewen  ▼.  Cox  (a).    So  a  devise  of  lands  "  unto  M.  R,,      doe.  dem. 
G.  R.,  and  T.  R,,  equally,^^  was  held  to  create  a  tenancy  in  common,  Denn  v.    Ijwlkwood 
Gatkin  {b).    In  Lashbrook  v.  Cock  (c),  it  was  decided  that  a  devise  to  A.       Gmit. 
and  B.  "  between  them,'*  constituted  a  tenancy  in  common.    The  same  con- 
struction was  given  to  the  word  "  respectively,"  in  Torrei  v.  Frampton{d). 
There  the  devise  was  to  the  "  wife  for  her  life,  the  remainder  to  A^  B.,  and 
C^  and  their  bein  respectively,  for  ever."    And  again,  where  two-thirds  of  a 
residue  were  bequeathed  "to  and  amongst"  the  children  o(  A.  and  B.,  it  was 
determined  that  the  children  took  as  tenants  in  common.     The  effect  of  the 
words,  '*  to  take  as  joint  tenants  "  may  be  obviated,  by  considering  that  they 
occur  in  a  will,  in  which  case,  if  not  used  m  a  technical  sense,  they  may  be 
construed  according  to  the  intention  of  the  testator.    Here  the  testator  must 
have  intended  that  Elizabeth  and  Jane  should  occupy  the  estate  jointly,  and 
DoC  divide  it.    In  EUricke  v.  Ettricke  {e),  there  was  a  devise  of  the  profits  in 
trust  for  six  children, ''  to  be  distributed  among  them  in  joint  and  equal  prO' 
poriimie;^*  and  it  was  held  a  tenancy  in  common.    In  Perkine  v.  Baynton  (/), 
it  was  decided  that  a  money  legacy  to  two  persons,  not  executors,  was  not  a 
joint  tenancy,  but  a  tenancy  in  common,  the  words  having  the  same  meaning 
as  ''  to  be  equally  divided  between  them." — [Parke,  B. — In  that  case  there 
could  not  be  a  limitation  to  enjoy  the  legacy  for  a  certain  time ;  it  was  neces- 
sary to  pay  it  absolutely  to  some  one.] — Howe  v,  Howe  (^),  was  there  cited 
to  shew,  that  where  words  are  so  inconsistent  that  they  cannot  be  reconciled, 
the  Court  m\ist  reject  those  which  are  least  consistent  with  the  intention  of  the 
testator.    The  testator  did  not  intend  that  the  survivor  should  have  the  whole 
estate,  for  be  uses  the  word  "  heirs,"  which  must  mean  the  heirs  of  each. 
The  case  of  Martyat  v.  Townly  (A),  was  a  devise  to  trustees,  as  soon  as  the 
testator's  three  daughters  attained  their  respective  ages  of  twenty-one,  to  con- 
vey to  them  and  the  heirs  of  their  bodies,  as  joint  tenants  ;  it  was  decided  that 
this  was  not  a  joint  estate.   And  Lord  Hardvoieke  held,  that  where  there  were 
legal  technical  words  in  a  will  inconsistent  with  other  words  in  the  will,  which 
could  not  have  their  proper  efiect,  that  he  was  bound  to  give  them  their  effect 
cy  pree,  agreeably  to  the  intention  of  the  testator.     In  Blisset  v.  CranueU{i), 
the  devise  was  to  J.  and  B,,  and  their  heirs,  and  the  survivor  of  them,  equally 
to  lie  divided  between  them  and  their  heirs ;  the  word  **  survivor"  was  dis- 
regarded, and  it  was  held  there  was  a  tenancy  in  common.     Turkerman  v. 
^'^^y  ij%  vhich  may  be  cited  on  the  other  side,  is  in  favour  of  the  lessors 
of  the  plaintiff,  since  it  shows  that  the  intent  of  the  devisor  is  the  rule  for  the 
construction  of  wills,  Barker  v.  Gilee  (A),  and  Doe  v.  Abey  (/),  are  not  to 
be  considered  as  authorities  against  the  lessors  of  the  plaintiff.     Nor  is  the 
dictum  of  Hale,  C.  J.,  in  King  v.  MelUng  (w),  that  "  a  devise  to  two,  equally 
to  be  divided  between  them,  and  to  the  survivor  of  them,  makes  a  joint 
tenancy,"  to  be  deemed  an  authority  against  the  lessors  of  the  plaintiff,  since 

(a)  Cro.  Elif.  695.  (/«)  1  Ves.  Sen.  102. 

(b)  Cowp.  657.  (0  J  Salk.  226. 

(c)  2  Meriv.  70.  (j  )  Holt,  370. 

(d)  Stylcn,  434.  (A-)  2  P.  Will.  280;  9  Mod.  157. 

(e)  Ambl.  656.  (/)   1  M.  &  Sel.  428. 
(/)  1  Brow.  C.C.  118.  (w)  1  Ventr.  216. 
&)  3  Atk.  524. 
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V, 

Grebn. 


he  adds,  that  that  rule  depends 
words." 


upon  the  express  import  of  the  last 


Kelly,  contrd. — In  this  case,  Jcme  Pearson  and  Elizabeth  Green  took  an 
estate  of  joint  tenancy  for  their  lives,  with  several  inheritances  in  fee  after  the 
death  of  the  survivor.  The  rule  of  law  is,  that  eflect  is  to  be  given  to  ail  the 
words  of  a  will,  unless  there  is  some  repugnancy  between  them.  The  les- 
sors of  the  plaintiff  require  the  Court  to  strike  out  the  words  "  joint  tenants," 
but  that  is  unnecessary,  since  those  words,  together  with  the  rest  of  the  sen- 
tence, are  capable  of  a  strictly  legal  construction.  Many  cases  have  been 
cited  in  support  of  the  proposition,  that  words  of  severance  are  to  be  con- 
strued as  creating  a  tenancy  in  common ;  but  that  nile  obtains  only  where 
there  are  no  words  of  a  contrary  tendency.  That  was  the  case  in  Ettricke  v. 
Ettricke,  where  the  words,  '*  joint  and  equal  proportions, "  could  mean 
nothing  else  than  that  the  profits  were  to  be  divided.  The  same  argument 
applies  to  Perkins  v.  Baynton.  In  Marryat  v.  Townley  the  will  was  held  to 
create  a  tenancy  in  common,  in  spite  of  the  words  "  joint  tenants,"  which  oc- 
curred at  the  close  of  the  sentence.  But  the  ground  of  that  decision  was,  that 
the  other  objects  of  th6  will,  particularly  the  clause  entitling  the  daughters,  on 
arriving  at  twenty-one,  to  demand  a  conveyance  of  their  shares,  would  other- 
wise have  been  frustrated.  Besides,  the  Chancellor  there  relies  on  the 
devise  being  to  trustees,  who  were  under  the  controul  of  his  Court.  That 
case,  moreover,  was  determined  at  a  time  when  it  was  not  so  clearly  settled 
as  at  present,  that  technical  words  are  to  have  their  legal  effect,  unless  it  be 
clear  that  they  are  not  used  in  their  technical  sense,  and  that  the  general 
intention  of  a  testator  is  not  to  override  and  destroy  the  meaning  of  particular 
words,  Doe,  d.  Gallini  v.  Gallini  (n),  Jesson  v.  Wright  (p). — [Alderson,  B. — 
The  same  rule  was  acted  upon  by  this  Court  in  Lees  v.  Mosley  (p).] — The 
only  difficulty  here  is  created  by  the  words  **  several  and  respective;"  for  if 
the  devise  had  stopped  at  the  words  "  joint  tenants,"  the  case  would  have 
resembled  King  v.  Melling,  On  the  whole,  it  is  submitted  that  the  testator'^s 
nieces  were  joint  tenants  for  the  term  of  their  life,  and  tenants  in  common  of 
the  inheritance  in  fee. 


Sir  John  Campbell,  A.  G.,  in  reply. — It  is  now  admitted  that  the  words 
**  several  and  respective  heirs  and  assigns,"  are  not  to  be  struck  out,  and  that 
they  create  several  inheritances.  That  being  the  case,  the  Court  will  not  pre- 
sume a  joint  tenancy  of  the  kind  contended  for  by  the  defendant ;  for  although 
it  is  possible  to  create  such  an  estate,  still  as  the  testator  has  not  shown  a  clear 
intention  of  doing  so,  the  law  will  not  assist  him  to  create  it.  It  is  also  ad- 
mitted that  technical  terms  are  to  receive  their  full  meaning ;  in  that  case, 
the  word  "  equally,"  being  a  technical  word,  must  be  construed  to  create  a 
tenancy  in  common.  The  lessors  of  the  plaintiff  do  not  require  the  Court  to 
strike  out  any  words,  but  merely  to  decide  that  the  testator  intended  his 
nieces  to  hold  the  land  without  dividing  it ;  and  that  his  words  intimate  the 
mode  of  enjoyment,  and  not  the  quality  of  the  estate. 

Cur.  ath  vuU. 


(n)  5B.  &  Adol  621. 
(o)  2  Bligh,  51. 


(p)  Yo.  &  Coll.  589. 
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Lord  Abinobr,  C.  B.— This  was  a  special  case,  in  which  the  question 
turned  on  the  construction  of  a  passage  in  the  will  of  John  Newham,  Eliza- 
beth Green,  the  defendant,  and  Jane  Pearson,  the  mother  of  the  two  female 
lessors  of  the  plaintiff,  were  the  nieces  of  the  testator.  By  his  last  will  and 
testament,  made  in  1799,  after  devising  certain  estates  comprised  in  the  de- 
claration in  this  ejectment  for  certain  lives,  which  have  become  extinct  since 
his  death,  he  gave  and  devised  the  same  to  his  nieces  Elizabeth  Green  and 
Jane  Pearson,  equally  between  them,  to  take  as  joint  tenants,  and  to  their 
several  respective  heirs  and  assigns  for  ever. 

Both  the  nieces  were  living  at  the  time  of  the  testator's  death,  but  when 
the  last  tenant  for  life  died,  Elizabeth  Green,  the  defendant,  had  survived 
Jane  Pearson,  whose  heirs-at-law  at  that  time  were  her  two  daughters,  th 
lessors  of  the  plaintiff.  Elizabeth  Green  took  possession  of  the  whole  estate 
as  surviving  devisee,  claiming  a  joint  tenancy  with  her  sister.  The  lessors 
of  the  plaintiff  claim  as  heirs  of  Jane  Pearson,  who,  as  they  insist,  took  an 
estate  of  inheritance,  as  tenant  in  common  with  her  sister. 

The  question  then  is,  what  estates  the  two  nieces,  Elizabeth  Green  and 
Jta^  Pearson  took  under  the  devise  to  them  ? 

For  the  lessors  of  the  plaintiff,  it  was  contended,  that  the  words,  equally 
between  them,  and  the  words,  their  several  and  respective  heirs  and  assigns, 
had  always  been  construed  to  make  a  tenancy  in  common ;  and  many  cases 
were  cited,  and  not  controverted,  to  prove  that  position,  and  further,  to  shew 
that  where  other  words  had  been  used  along  with  these,  more  apt  to  describe 
a  joint  tenancy,  yet  the  Courts  had  rejected  them,  and  given  effect  to  the 
words  which  implied  a  tenancy  in  common. 

For  the  defendant,  on  the  other  hand,  it  was  contended  that  no  case  could 
be  found  where  the  Court  had  rejected  so  plain  a  declaration  as  the  present, 
that  the  devisees  should  take  expressly  as  joint  tenants ;  that  therefore,  if  any 
words  ought  to  be  rejected,  they  were  the  words  which  were  less  plain  and 
unambiguous,  from  which  a  tenancy  in  common  was  only  to  be  inferred ;  that 
therefore  the  devisees  took  an  estate  as  joint  tenants  in  fee,  or  at  least  as  joint 
tenants  for  life,  with  remainder  to  their  heirs  in  common. 

The  Court,  however,  cannot  consider  the  words  "  heirs  and  assigns"  in 
this  will,  as  any  other  than  words  of  inheritance,  denoting  the  nature  of  the 
estate  taken  by  the  devisees  themselves. 

But  we  are  of  opinion  that  due  effect  may  be  given  to  all  the  words  in  this 
devise,  by  deciding  that  the  devisees,  the  nieces,  took  an  estate  for  their  joint 
lives,  and  the  life  of  the  survivor,  that  is,  as  joint  tenants,  with  remainder  to 
each  of  them  as  tenants  in  common  in  fee,  after  the  death  of  the  surviving 
life ;  in  other  words,  that  they  took  as  tenants  in  common  in  fee,  subject  to 
an  estate  for  their  joint  lives,  and  the  life  of  the  survivor.  The  authority  for 
this  construction  is  to  be  found  in  Littleton^s  Tenures,  sec.  2S3,  in  which  it 
is  said,  that  "  If  lands  be  given  to  two  men,  and  to  the  heirs  of  their  two 
bodies  begotten ;  in  this  case  the  donees  have  a  joint  estate  for  term  of 
their  two  lives,  and  yet  they  have  several  inheritances ;  for  if  one  of  the  donees 
hath  issue  and  die,  the  other,  which  surviveth,  shall  have  the  whole  by  the  sur- 
yivorship,  for  the  term  of  his  life;  and  if  he  which  surviveth  hath  also  issue 
and  die,  then  the  issue  of  the  one  shall  have  the  one  moiety,  and  the  issue  of 
the  other  the  other  moiety  of  the  land ;  and  they  shall  hold  the  land  between 
them  in  common,  and  they  are  not  joint  tenants,  but  are  tenants  in  common. 
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Sgt^uywr.  And  the  cause  why  such  donees  in  such  case  have  a  joint  estate  lor  term  of 
DoK  dem.  ^^^^^  ^'^^^  '^'  ^'^^  ^^^^  ^^  ^®  banning  the  lands  were  given  to  them  two, 
LiTTjLBwooD  which  words,  without  more  saying,  make  a  joint  estate  to  them  for  term  of 
Green.  ^^^^^  lives.  For  if  a  man  will  let  land  to  another,  by  deed  or  without  deed,  not 
making  mention  what  estate  he  shall  have,  and  of  this  make  livery  of  seisin ; 
in  this  case,  the  lessee  hath  an  estate  for  term  of  his  life ;  and  so,  inasmuch  as 
the  lands  were  given  to  them,  they  have  a  joint  estate  for  term  of  their  lives. 
And  the  reason  why  they  shall  have  several  inheritances  is  this,  inasmuch  as 
they  cannot,  by  any  possibility,  have  an  heir  between  them,  engendered  as  a 
man  and  woman  may  have,  &&,  the  law  wills  that  their  estate  and  inheritance 
be  such  as  is  reasonable,  according  to  the  form  and  eflfect  of  the  words  of  the 
gift,  and  this  is,  to  the  heirs  which  the  one  shall  beget  of  his  body  by  any  of 
his  wiies ;  and  to  the  heirs  which  the  other  shall  beget  of  his  body  by  any 
of  his  wives,  &c.,  as  it  behoveth  by  necessity  of  reason  that  they  shall  have 
several  inheritances.  And  in  this  case,  if  the  issue  of  one  of  the  donees, 
aAer  the  death  of  the  donees,  die,  so  that  he  have  no  issue  alive  of  his  body 
begotten,  then  the  donor  or  his  heir  may  enter  into  the  moiety  as  in  his  rever- 
sion, &c.,  although  the  other  donee  hath  issue  alive,  &c.  And  the  reason  is, 
forasmuch  as  the  inheritances  be  several,  &c.,  the  reversion  of  theih  in  law  is 
several,  &c. ;  and  the  survivor  of  the  issue  of  the  other  shall  hold  no  place  to 
have  the  whole." 

It  appears,  from  the  reasoning  of  Littleton,  that  the  words  '^  heirs  of  their 
two  bodies,"  must  of  necessity  give  separate  inheritances,  because  they  can 
mean,  in  the  case  put,  nothing  else  but  their  several  and  respective  heirs  of 
the  body.  And  if  an  estate  tail  in  common  may  be  given  by  such  words  de- 
noting the  several  heirs  of  the  body,  there  is  no  reason  why  an  estate  in  fee 
in  common  ma}'  not  be  given  by  the  like  words,  denoting  the  heirs  general, 
as  in  the  present  case. 

Accordingly,  we  find  an  express  authority  for  words  of  a  similar  import 
giving  an  estate  for  life  to  two,  as  joint  tenants,  with  an  estate  in  fee  to  them 
as  tenants  in  common,  subject  to  the  joint  estate  for  life,  in  2  Peere  Wil- 
liame,  280,  Barker  y.  Giles ;  and  the  same  case  in  3  Brown's  P.  C.  297, 
where  the  judgment  of  Lord  King  was  affirmed  by  the  House  of  Lords.  That 
was  a  case  of  a  devise  of  lands,  to  be  sold  for  the  payment  of  debts  and 
legacies,  and  the  surplus  to  be  laid  out  in  lands,  to  be  settled  to  the  use  of 
the  testator  s  two  nephews,  Robert  and  Jerome  Barker,  and  the  survivor  of 
them,  and  their  heirs  and  assigns  for  ever,  equally  to  be  divided  between  them, 
share  and  share  alike. 

We  are  of  opinion,  therefore,  in  the  present  case,  as  Lord  King  was  in  that, 
that  the  devisees  took  an  estate  for  their  joint  lives,  and  the  life  of  the  survi- 
Tor,  upon  the  expiraticm  of,  or  subject  to  which  they  took  estates  in  fee 
simple,  as  tenants  in  common.  The  ejectment,  therefore,  cannot  be  main- 
tained during  the  life  of  Elisabeth  Green,  and  there  must  be  judgment  for 
the  defendant  of  non  pros. 

Judgment  for  the  defendant 
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Attorney  General  v.  Bouwens  and  others^  Executors,  &c.     JS^jfgy. 


pn^ORMATION  against  the  defendants  for  non-payment  of  probate  duty.  A  testatrix* 

At  the  trial  before  Lord  Aiinger,  C.B.,  at  the  Sittings  after  Hilary  Term,  ^etSfiSV? 

a  special  verdict  was  taken  by  consent,  which  stated  the  following  facts : —  ^°^?^|°  bonds, 

Mary  Peiham,  on  the  26th  March,  1836,  made  her  last  will  and  testament  time  of  her 

in  writing,  duly  executed,  and  thereby  devised  and  bequeathed  all  her  estate  fj^'J^J^^cJ"  f 

and  eflects,  goods,  and  chattels,  and  all  her  property  of  every  nature  and  CavUrbury. 

kind  whatsoever,  to  certain  persons  in  the  said  will  mentioned,  and  also  no-  markeuble'se^ 

minated  and  appointed  Theodore  Bouwene,  Elita  Penelope  Bouwene,  and  «»r^V?"  ^•^*^'" 

^,    .  .        ,,    ,  ,  1  A  '       t  ^>    wwn         "t    -mw  *"W  kingdom, 

Chrietopher  Hodgeon,  to  be  executors  and  executrix  thereof.  The  said  Mary  transferable 
Peiham  afterwards,  on  the  30th  March,  1837.  died  without  revoking  or  al-  oLy^anno 
taring  her  said  will,  and  the  said  T.  Bouwene,  E.  P.  Bouwene,  and  C  Hodgeon,  act  out  of  the 
on  the  27th  April,  1837,  proved  the  said  will  in  the  Prerogative  Court  of  nl2^wy't" 
Canterbury,  and  took  upon  themselves  the  execution  thereof.    The  said  render  their 
Mary  Peiham  was,  at  the  time  of  her  death,  and  for  three  years  next  pre-      hm^  that 
ceding  that  event,  resident  in  Connaught-plaee,  in  the  parish  of  Paddington,  ^^l^^^^^\J\^ 
in  the  county  of  Middleeex,  and  within  the  jurisdiction  of  the  Prerogative  respect  of 
Court,  and  at  the  time  of  her  death  she  was  possessed  of  personal  estate  and  they^were^w-*' 
eflects  to  the  amount  of  38,509/.  3#.  Id,,  a  large  part  of  which  said  personal  '®f'.^°^^~ 
estate  and  eflects,  amounting  to  the  sum  of  7,2111.  I3#.  7d,  was  and  is  as  within  the  pro- 
follows;  that  is  to  say,  880/.  2#.  9rf.,  parcel  of  the  said  last-mentioned  sum,  jinceofCanier- 
was  and  consisted  of  six  written  instruments,  called  Rueeian  bonds,  and  of 
certain  other  written  instruments  thereto  attached,  and  called  dividend  war- 
rants, whereof,  at  the  time  of  her  death,  she  was  the  holder.    The  residue  of 
the  sum  of  7,377/.  ]3#.  Id,  consisted  of  certain  Danieh  and  Dutch  bonds. 
[The  forms  of  these  bonds  were  respectively  set  out.] 

The  said  Rueeian,  Danish,  and  Dutch  bonds  respectively  were  and  are, 
and  always  have  been,  marketable  securities  within  this  kingdom,  and  were 
and  are,  and  always  have  been  sold  and  transferred  within  this  kingdom,  by 
delivery  only,  and  the  bearers  thereof  respectively  have  always  been  deemed 
and  reputed  to  be,  and  have  always  been  dealt  with  as  being  legally  entitled 
to  the  principal  monies  secured  by  the  said  bonds  respectively,  and  to  the 
interest  from  time  to  time  accruing  in  respect  of  the  same.  It  has  never  been, 
or  is  necessary  to  do  or  perform  any  act  whatever  out  of  the  kingdom  of 
England  in  order  to  render  a  transfer  of  any  of  the  bonds  valid ;  and  the 
bearers  of  the  said  bonds  respectively  have  always  been  dealt  with  by  the 
agents  of  the  empire  of  Rueeia,  and  of  the  kingdoms  of  Denmark  and  Holland 
respectively,  as  the  persons  duly  entitled  to  the  principal  monies  secured  by 
the  said  bonds  respectively,  and  the  interest  or  dividends  from  time  to  time 
accruing  in  respect  of  the  same;  and  such  agents  have  always  paid  all  monies 
due  and  payable  for  or  in  respect  of  the  said  bonds  respectively,  according  to 
the  tenor  and  effect  thereof,  to  the  bearers  of  the  same.  In  regard  to  the  Danieh 
and  Rueeian  bonds,  there  hath  always  been,  in  the  kingdom  of  England,  a 
lawfully  authorized  agent  of  the  empire  of  Rueeia  and  of  the  kingdom  of 
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Denmark  respectively,  for  the  purpose  of  paying  the  interest  or  divtilen'ls 
from  time  to  time  accruing  in  respect  of  the  same  bonds  respectively  to  the 
bearers  thereof;  but  as  to  the  said  Dutch  bonds,  there  is  not,  nor  ever  ha^s 
been  in  this  kingdom,  a  lawfully  authorized  agent  of  the  kingdom  of  Holland, 
for  the  purpose  of  paying  the  dividends  or  interest  from  time  to  time  arising 
in  respect  of  the  said  Dutch  bonds,  but  such  dividends  or  interest  are  pay- 
able solely  at  Amsterdam,  No  part  of  the  principal  money  secured  by  the 
said  bonds  has  as  yet  been  paid  upon  any  of  the  said  bonds  to  the  holders 
thereof,  but  all  the  dividends  or  interest  accruing  in  respect  of  the  said  bonds 
have  been  regularly  paid  to  the  holders  thereof  in  due  manner. 

The  said  Mary  Peihean,  at  the  time  of  her  death  being  so  possessed  of  the 
said  Russianf  Danish,  and  Dutch  bonds,  to  the  amount  of  7,377/1  13^.  Id.  as 
aforesaid,  the  said  bonds,  at  the  time  of  her  death,  were  at  her  residence,  and 
within  the  jurisdiction  aforesaid;  and  immediately  after  her  death  the  said 
bonds  came  into  the  possession  of  the  said  T.  Bouwene,  E.  P.  Bouurene,  and 
C.  Hodgson,  as  being  part  of  the  personal  estate  and  eflects  of  the  said 
Mary  Pelham,  together  with  the  residue  of  her  said  personal  estate  and 
eflects.  And  the  said  T.  B.,  E.  B,  P.,  and  C,  H,,  as  such  executors  and 
executrix,  afterwards,  and  without  doing  or  causing  to  be  done  any  act  out  of 
the  kingdom  of  England,  or  out  of  the  jurisdiction  of  the  Prerogative  Court, 
sold  and  delivered  them  to  certain  persons  to  the  jurors  unknown,  and  re- 
ceived, as  the  price  of  and  for  the  said  bonds,  certain  monies,  amounting  to 
the  said  sum  of  7,377/.  \Zs,  Id. 

And  the  said  T.  B.,  E.  B.  P.,  and  C.  //,  upon  the  occasion  of  proving  the 
will  of  the  said  Mary  Pelham^  made  oath  that  the  estate  and  eflects  of  the 
said  Mary  Pelham,  which  she  in  any  way  died  possessed  of  or  entitled  to,  and 
for  and  in  respect  of  which  probate  of  the  said  will  was  to  be  granted,  were 
under  the  value  of  35,000/.,  to  the  best  of  the  knowledge,  information,  and 
belief  of  them  the  said  T  B.,  E.  B.  P.,  and  C.  H  And  the  said  T.  B., 
E.  P.  B.,  and  C.  H.  then  duly  paid  the  sum  of  450/.  for  the  duty  payable  ia 
respect  of  the  said  sum  of  35,000/, 

No  duty  has  been  paid  upon  the  sum  of  7,377/.  13#.  7c/.  vested  in  the  said 
Iwnds,  and  the  said  T.  B.,  E.  P.  B.,  and  C.  H.  have  refused  to  pay  the  pro- 
bate duty  claimed  in  respect  thereof. 

The  points  marked  fur  argument  on  the  part  of  the  crown  were  these : 

The  Attorney  General  claims  the  payment  of  duty,  under  the  55  Geo.  3, 
c.  184,  schedule  part  3,  tit.  "  Probate;'"  and  will  contend  that  the  facts  dis- 
closed on  the  special  verdict,  shew  that  the  said  Russian,  Danish,  and  Dutch 
bonds,  therein  mentioned,  were  respectively  liable  to  probate  duty  in  the 
hands  of  T.  B.,  E.  P.  B.,  and  C.  H.,  executors  and  executrix  of  Mary  Pel- 
ham  ;  because,  at  the  time  of  the  decease  of  the  said  Mary  Pelham,  the  said 
bonds  respectively  formed  part  of  the  personal  estate  and  eflects  of  the  said 
Mary  Pelham,  within  the  jurisdiction  of  the  Prerogative  Court  of  CasUerbury, 
by  which  Court  probate  of  the  will  of  the  said  Mary  Pelham  was  granted. 

The  points  for  argument,  on  behalf  of  the  defendants,  were  as  follows : 

The  defendants  intend  to  argue,  that  probate  duty  is  not  payable  in  respect 
of  any  or  either  of  the  securities  mentioned  in  the  special  verdict.  That  such 
securities  being  evidence  only  of  debts  due  to  the  testator's  estate,  from 
debtors  out  of  the  jurisdiction  of  the  Spiritual  Court,  are  nut  any  estate  ur 
eflects  within  the  meaning  of  the  Statute  55  Geo.  3,  c.  184,  or  any  other  Act 


TRINITY  TERiM,  1838. 


e32[ 


or  provisions  relating  to  the  payment  of  the  probate  duty.  That  such  secu- 
rities must,  in  reference  to  such  duties,  be  taken  as,  and  deemed  to  be,  pro- 
perty in  a  foreign  country,  and  only  legally  available  there. 

Sir  R.  M.  Roife,  S.  G.,  for  the  Crown.— The  question  before  the  Ckmrt  is, 
whether  this  case  is  governed  by  the  decisions  in  The  Attorney  General  t. 
JHmond  (a),  and  The  Attorney  General  v.  Hope  (6).  In  the  first  of  these 
cases,  the  testator,  at  the  time  of  his  death,  was  the  holder  of  French  rentes ; 
and  in  the  latter,  the  testator  was  owner  of  a  certain  amount  of  American 
stock ;  and  it  was  held,  that  that  property  was  not  liable  to  probate  duty, 
on  the  ground  of  its  not  being  within  the  jurisdiction  of  the  Court  of  Probate, 
it  being  receivable  and  transferable  in  France  and  America  only.  But  the 
present  case  is  clearly  distinguishable  from  those  cases,  for  all  these  bonds 
are  marketable  securities  in  this  country ;  they  are  transferable  here  by  deli- 
very, they  are  payable  to  the  bearers,  who  are  always  considered  entitled  to 
the  principal  monies  secured  by  them,  and  to  the  interest  due  in  respect  of 
them  ;  nor  is  it  necessaiy  to  do  any  act  out  of  this  kingdom  to  render  their 
transfer  valid.  Suppose  an  action  to  be  brought  against  these  executors, 
and  plene  adminietraioerunt  pleaded,  and  at  the  trial  administration  is  proved 
of  all  the  property,  except  these  bonds,  which  were  converted  into  money  by 
the  executors  alter  the  death  of  the  testatrix,  would  the  plea  be  supported  ? 
Or,  suppose  these  bonds  to  be  in  the  hands  of  a  banker,  who  refuses  to 
deliver  them,  and  the  executors  bring  trover  for  them,  could  they  recover,  as 
executors,  under  a  probate,  when  no  duty  had  been  paid  in  respect  of  this 
property  ?  Or.  suppose  the  bonds  had  been  sold  by  the  banker,  and  trover 
had  been  brought  for  damages ;  to  allow  the  executors  to  recover  damages, 
would  be  to  allow  them,  by  means  of  a  probate,  to  recover  property,  in  respect 
of  which  no  duty  had  been  paid.  The  case  of  Hunt  v.  Stevens  (c),  decides 
that  an  administrator,  who  shews  that  he  sues  for  a  greater  value  than  is 
covered  by  the  ad  valorem  stamp  of  his  letters  of  administration,  shews  his 
administration  to  be  void,  and  cannot  recover.  The  present  case  is  easily 
distinguishable  from  The  Attorney  General  v.  Dimond,  and  Tke  Attorney 
General  v.  Hope,  since  in  those  cases  certain  important  acts  were  necessary 
to  be  done  in  a  foreign  country  to  enable  parties  to  get  possession  of  the  pro- 
perty;  but  here  no  step  need  be  taken  out  of  this  kingdom  to  give  validity 
to  the  transfer  of  these  bonds.  It  was  also  urged  in  the  latter  of  those  cases, 
that,  as  property  situated  in  a  foreign  country  might  be  liable  to  duty  there, 
to  compel  the  payment  of  duty  in  this  country,  would  be  forcing  the  executors 
to  pay  it  twice  over;  but  in  the  present  case  the  bonds  are  marketable  in  this 
country,  they  are  transferable  by  delivery  here,  and  in  all  respects  resemble 
personal  chattels,  which  are  capable  of  being  converted  into  money.  The  au- 
thority of  Gorgier  v.  Mieville  (d),  will  not  be  disputed.  It  was  there  held  that 
Ptuesicm  bonds,  which  resemble  the  present  instruments,  might  be  pledged 
by  an  agent,  in  whose  hands  they  were  placed  for  a  special  purpose,  and  that 
a  party  so  taking  them  in  ignorance  that  the  agent  was  not  the  real  owner, 
might  acquire  a  good  title  to  them.  The  precise  form  of  the  instrument  is  of 
little  importance;  the  material  circumstance  is,  that  it  is  capable  of  being  eon- 


Exekequer, 


(a)  1  C.  fc  J.  356. 

(6)  7  C,  M.  &  Ros.  530;  8  Bligh.  44. 


(c)  3  Taunt.  113. 
_    (rf)  3  B.  &  Cres.  45. 
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vert^  into  money  in  this  country.  It  would  be  sufficient  if  there  were  a  mere 
piece  of  paper,  provided  it  could  be  sold  in  the  market^  and  transferred  by 
delivery. — lParke,B. — Your  argument  is,  that  foreign  bills  of  exchange,  pay- 
able  here,  in  the  possession  of  a  testator  at  tha  time  of  his  death,  would  be 
liable  to  probate  duty.] — Undoubtedly  they  would,  if  transferable  on  de- 
livery. That  state  of  things  must  often  have  arisen  with  respect  to  huh 
and  Englith  bank  notes,  the  former  of  which  circulate  extensively  at  lAzer- 
pool,  and  the  latter  in  Dublin,  On  these  grounds,  it  is  contended  that  the 
two  cases  referred  to  are  capable  of  being  distinguished  from  the  present,  and 
that  judgment  must  be  for  the  crown. 


Sir  C.  Wetherett,  for  the  defendants. — The  decisions  in  7X«  Attorney 
General  ▼.  Dimond  and  The  Attorney  General  v.  Hope,  cannot  be  distinguished 
from  the  present  case.  What  difference  in  substance  is  there  between  the 
present  bonds  and  the  French  rentes  and  American  stock  T  Probate  duty 
depends  upon  locality ;  and  property,  to  be  subject  to  it,  must  be  within  the 
jurisdiction  of  the  Court  of  Probate.  Property  from  a  distant  part  of  the 
world,  coming  into  the  hands  of  an  executor,  is  to  be  administered  by  him, 
but  is  not  liable  to  probate  duty.  A  judgment  of  the  superior  Courts  of 
Westmineter  is  bonum  notabile  in  the  province  of  Canterbury,  So  a  bond 
is  to  be  administered  within  the  jurisdiction  where  it  happens  to  be  at  the 
time  of  the  testator's  death.  But  it  has  always  been  held,  that  simple  con- 
tract debts  are  not  bona  notabilia  at  the  place  where  the  creditor  resides  (e). 
Now,  the  certificates  that  have  been  granted  in  this  case  are  not  judgments 
nor  specialties,  nor  have  they  locality  in  this  kingdom.  They  resemble  bills 
of  exchange  accepted  by  the  financial  officers  of  the  foreign  governments. 
Now,  a  bill  of  exchange  has  no  locality  at  the  place  where  the  holder  lives, 
because  it  is  in  the  nature  of  a  simple  contract  debt,  Yeoman  v.  Brad- 
ehaw(/);  although  it  has  become  negotiable  by  the  custom  of  merchants. 
If,  then,  this  property  is  considered  liable  to  duty,  the  efiect  of  such  a  decision 
will  be  to  localize,  within  the  province  of  Canterbury,  debts  that  are  payable 
abroad,  whilst  debts  of  a  similar  nature,  owing  in  this  country,  are  not  held 
to  be  local.  In  Byron  v.  Byron  {g),  a  judgment  had  been  entered  up  in  the 
superior  Court  for  a  debt  due  in  Devonshire,  and  that  circumstance  was  held 
to  give  locality  to  the  debt.  In  Hunt  v.  Stevens,  the  goods  were  within 
the  jurisdiction  of  the  Prerogative  Court ;  but  here,  the  defendants  contend 
that  the  property  in  question  was  never  within  the  limits  of  the  jurisdiction. 
That  case,  therefore,  has  no  application.  It  is  admitted  that  there  is  a  title  to 
these  instruments  under  the  will,  but  it  does  not  therefore  follow  that  there 
18  any  title  under  the  probate,  since  that  is  governed  by  the  rule  of  locality. 
It  is,  therefore,  submitted,  that  this  question  is  decided  by  the  authorities  of 
The  Attorney  General  v.  Dimond,  and  The  Attorney  General  v.  Hope. 

Sir  R.  M.  Rol/e,  in  reply. — The  argument  on  the  other  side  has  been  con* 
fined  to  a  supposed  analogy  between  this  case  and  those  which  relate  to  bona 
notabilia  ;  but  in  truth,  the  question  is,  whether  these  bonds  have  a  locality 


(e)  Yin.  Abr.  Administration,  (A.)  ^ 
Com.  Dig.  Administration  (A.)  ^B). 


(f)  Holt,  42;  Carth.  392;  12  Mod. 
107;  3Salk.70. 
(jg)  Cro.  Eliz.  472. 
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and  a  value  in  tho  place  where  they  exist  at  the  time  of  the  testator's  death. 
In  Yeoman  v.  Bradihaw  the  action  was  against  the  drawer  of  the  bill,  who 
resided  in  London,  the  probate  having  been  granted  at  Durham,  It  is  quite 
dear,  therefore,  that  as  against  him  the  plaintiff  had  no  locus  standi.  The 
question  of  bona  notabiha  does  not  apply.  The  duty  is  claimed  not  on  the 
ground  of  there  being  a  foreign  debt,  but  on  the  ground  of  the  property  being 
available  in  this  country,  being  marketable  here,  and  being  locally  situated 
within  the  jurisdiction  of  the  Court  of  Probate  at  the  time  of  the  testator's 
death. 

Cur.  adv.  vuit. 


Extk»futr, 

The 

Attorvit 

Gbmuial 

V. 
BOUWEXS 


The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinger,  C.  B. — The  question  in  this  case  arose  upon  a  special  ver- 
dict, on  an  information  against  the  executors  of  Mrs.  Pelham.  The  point  to 
be  decided  is,  whether  probate  duty  is  by  law  payable  upon  the  value  of  cer- 
tain written  instruments,  called  Russian^  Danish,  and  Dutch  bonds,  which 
were  the  property  of  the  testatrix,  and  were,  at  the  time  of  her  death,  in  the 
province  of  Canterbury.  The  special  verdict  gives  a  descripticm  of  these 
instruments,  which  are  called,  though  incorrectly,  bonds,  and  finds  that  all 
these  were  marketable  securities  within  this  kingdom,  transferred  by  delivery 
only,  and  that  it  never  has  been  necessary  to  do  any  act  whatsoever  out  of  the 
kingdom  of  England  in  order  to  make  the  transfer  o^any  of  the  said  bonds 
valid.  That  there  has  always  been  an  agent  in  England  of  the  Russian  and 
Danish  government,  to  pay  the  dividends  due  on  these  bonds  respectively, 
but  the  dividends  on  the  Dutch  bonds  are  payable  solely  at  Amsterdam.  All 
these  instruments  have  been  clearly  framed  with  a  view  to  their  becoming 
subject  of  sale,  and  easily  transmissible  from  hand  to  hand.  The  special 
verdict  also  finds,  that  all  the  bonds  came  to  the  possession  of  the  executors 
as  part  of  the  testatrix's  personal  estate,  and  were  sold  and  delivered  by 
tliem,  without  doing  any  act  out  of  the  jurisdiction  of  the  Prerogative  Court, 
for  7,000/.  and  upwards,  which  they  had  received.  By  the  55  Geo.  3,  c.  184, 
a  certain  duty  is  granted  on  probates,  in  proportion  to  the  value  "  of  the  estate 
and  effects,  for  or  in  respect  of  which  such  probate  shall  be  granted ;"  and  the 
law  has  been  settled  by  the  two  cases  of  7%e  Attorney  General  v.  Dimond, 
and  75i«  Attorney  General  v.  Hope,  that  the  duty  is  to  be  regulated,  not  by 
the  value  of  all  the  assets  which  an  executor  or  administrator  may  ultimately 
administer  by  virtue  of  the  will,  or  letters  of  administration,  but  by  the  value 
of  such  parts  as  are,  at  the  death  of  the  deceased,  within  the  jurisdiction  of  the 
spiritual  judge,  by  whom  the  probate,  or  letters  of  administration,  are  granted. 
The  question  is,  therefore,  whether  these  securities  are  to  be  considered  as 
assets  locally  situate  within  the  province  of  Canterbury,  at  the  time  of  the 
testatrix's  death.  The  two  cases  above  cited  decided  that  French  rentes 
and  American  stock,  which  are  part  of  the  national  debt  of  France  and 
America  respectively,  and  are  transferrable  there  only,  and  debts  due  (torn 
persons  in  America,  were  not  assets  locally  situate  here.  But  it  is  here  con- 
tended, and  we  think  rightly,  that  the  property,  which  is  the  subject  of  this 
inquiry,  is  distinguishable,  and  had  a  locality  in  England.  Whatever  may 
have  been  the  origin  of  the  jurisdiction  of  the  ordinary  to  grant  probate,  it  is 
clear  that  it  is  a  limited  jurisdiction,  and  can  be  exercised  in  respect  of  ihose 
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effects  only  which  he  would  have  had  himself  to  administer,  in  cases  of  intes- 
tacy,  and  which  must,  therefore,  have  been  so  situated  as  that  he  could  have 
disposed  of  them  in  pios  usut.  As  to  the  locality  of  many  descriptions  ol 
effects,  household  and  moveable  goods  for  instance,  there  never  could  be  any 
dispute :  but  to  prevent  conflicting  jurisdictions  between  different  ordinaries, 
with  respect  to  choses  in  action  and  titles  to  property,  it  was  established  as 
law,  that  judgment  debts  were  assets,  for  the  purposes  of  jurisdiction,  where 
the  judgment  is  recorded;  leases,  where  the  land  lies  ;  specialty  debts,  where 
the  instrument  happens  to  be ;  and  simple  contract  debts,  where  the  debtor 
resides  at  the  time  of  the  testator's  death.  And  it  was  also  decided,  that  as 
bills  of  exchange  and  promissory  notes  do  not  alter  the  nature  of  the  simple 
contract  debts,  but  are  merely  evidences  of  title,  the  debts  due  on  these  instru- 
ments were  assets  where  the  debtor  lived,  and  not  where  the  instrument  was 
found.  In  truth,  with  respect  to  simple  contract  debts,  the  only  act  of  admi- 
nistration that  could  be  performed  by  the  ordinary,  would  be  to  recover  or 
receive  payment  of  the  debt,  and  that  would  be  done  by  him  within  whose 
jurisdiction  it  happened  to  be.  These  distinctions  being  well  established,  it 
seems  to  follow,  that  no  ordinary  in  England  could  perform  any  act  of  admi- 
nistration within  his  diocese,  with  respect  to  debts  due  from  persons  resident 
abroad,  or  with  respect  to  shares  or  interests  in  foreign  funds  payable  abroad, 
and  incapable  of  being  transferred  here ;  and  therefore  no  duty  would  be 
payable  on  the  probate  or  letters  of  ad  ministration  in  respect  of  such  effects; 
but,  on  the  other  hand,  it  is  clear  that  the  ordinary  could  administer  all  chat- 
tels within  nis  jurisdiction ;  and  if  an  instrument  is  created  of  a  chattel 
nature,  capable  of  being  transferred  by  acts  done  here,  and  sold  for  money 
here,  there  is  no  reason  why  the  ordinary,  or  his  appointee,  should  not  admi- 
nister that  species  of  property.  Such  an  instrument  is,  in  effect,  a  saleable 
chattel,  and  follows  the  nature  of  other  chattels  as  to  the  jurisdiction  to  grant 
probate.  In  this  case,  assuming  that  the  foreign  governments  are  liable  to  be 
sued  by  the  legal  holder,  there  is  no  conflict  of  authorities,  for  their  govern- 
ments are  not  locally  within  the  jurisdiction,  nor  can  be  sued  here ;  and  no  act 
of  administration  can  be  performed  in  this  country,  except  in  the  diocese 
where  the  instruments  are,  which  may  be  dealt  with,  and  the  money  received 
by  their  sale  in  this  country.  Let  us  suppose  the  case  of  a  person  dying 
abroad,  all  whose  property  in  England  consists  of  foreign  bills  of  exchange, 
payable  to  order,  which  bills  of  exchange  are  well  known  to  be  the  subjects 
of  commerce,  and  to  be  usually  sold  on  the  Royal  Exchange.  The  only  act 
of  administration  which  his  administrator  could  perform  here,  would  be,  to 
sell  the  bills,  and  apply  the  money  to  the  payment  of  his  debts.  In  order  to 
make  titles  to  the  bills,  to  the  vendee,  he  must  have  letters  of  administration ; 
in  order  to  sue  in  trover  for  them,  if  they  are  improperly  withheld  from  him,  he 
must  have  letters  of  administration.  For  even  if  there  were  a  foreign  admi- 
nistration, it  is  an  established  rule  that  an  administration  is  necessary  in  tlie 
country  where  the  suit  is  instituted,  (Story  on  the  Conflict  of  Laws,  p.  421), 
and  that  these  letters  of  administration  must  be  stamped  with  a  duty,  accord- 
ing to  the  saleable  value  of  the  bills ;  the  case  of  Hunt  v.  Stevens  is  an  ex- 
press authority.  If  this  be  the  law  in  the  supposed  case,  it  is  impossible  to 
distinguish  it  from  that  under  consideration.  Here  are  valuable  instruments 
in  England,  the  subjects  of  ordinary  sale ;  the  debtors,  by  virtue  of  such 
instruments  (if  there  are  any)  resident  abroad,  out  of  the  jurisdiction  of  any 
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oidinary,  and  consequently  there  being  no  fear  of  conflicting  rights  between 
the  jurisdictbns  who  are  to  grant  probate.  If  these  were  the  only  eflects  in 
England  of  the  deceased  (a  supposition  which  would  simplify  the  case),  there 
would  be  no  question  as  to  the  necessity  of  probate ;  not  only  to  make  title 
to  them  by  sale  to  any  one,  who  knew  that  they  were  the  property  of  the  de- 
ceased, or  chose  to  inquire  into  the  title,  but  certainly  in  order  to  sue  for 
them  against  a  wrong  doer  ;  against  a  banker,  for  instance,  who  had  received 
them  from  the  deceased,  and  refused  to  deliver  them  to  the  executor  or  ad- 
ministrator, and  the  probate  must  surely  be  stamped  according  to  the  value 
of  the  only  eflects  which  could  be  sold,  disposed  of,  or  recovered  under  it. 
And,  if  this  be  true,  if  they  were  the  only  eflects,  it  must  be  true  that  the  duty 
must  be  paid  on  their  value,  if  they  form  part  of  the  eflects  of  the  deceased. 
We  think,  therefore,  that  in  this  case  these  instruments  are  of  the  nature  of 
valuable  chattels,  saleable  here,  and  which  can  be  administered  here,  and 
therefore,  that  their  amount  should  be  included  in  the  value  of  the  eflects  of 
the  testatrix.     The  judgment,  therefore,  must  be  for  the  Crown. 

Judgment  for  the  Crown. 


Mxcheifn^^ 


B0UWBN8. 


IN  THE  EXCHEQUER  CHAMBER  (IN  ERROR.) 


Levi  v.  Lanoridoe. 


TN  this  case  a  writ  of  error  was  brought  on  the  judgment  of  the  Court  of 
Exchequer,  {Fide  1  M.  &  Hurl  134;  S.  C.  2  Meee.  &  W.  519.)  The 
case  was  argued  on  the  9th  of  January,  1838,  by  Erie,  for  the  plaintifi*  in 
error,  and  BompoM,  Serjt,  for  the  defendant  in  error.  For  the  plaintifl*it  was 
contended,  that  the  circumstances  did  not  fall  within  the  principle  of  Paisley 
V.  Freeman  (a),  (although  so  considered  by  the  Court  below),  because  there 
the  representation  upon  which  the  action  was  founded,  was  made  directly  to 
the  plaintifl*;  as  was  also  the  case  in  other  authorities  of  the  same  description. 
Haycraft  v.  Creasy  (h),  Foster  v.  Charles {c),  Corbeitv.  Brown  (d),  Hum" 
phrey  v.  Pratt  {e),  PolhiU  v.  Walter  (/),  and  Lyde  v.  Barnard  (y%  were 
referred  to. 

The  judgment  of  the  Court  was  subsequently  delivered  by 

Lord  Denman,  C.  J. — We  agree  with  the  Court  of  Exchequer,  and  affirm 
the  judgment,  on  the  ground  stated  by  Mr.  Baron  Parke,  '*  That  as  there  is 
fraud,  and  damage,  the  result  of  that  fraud,  not  from  an  act  remote  and  con- 
sequential, but  one  contemplated  by  the  defendant  at  the  time,  as  one  of  its 
results,  the  party  guilty  of  the  fraud  is  responsible  to  the  party  injured." 

Judgment  affirmed. 


(a)  3T.R.  51. 
(6)  2  East,  105. 

(c)  6  Bing.  396;  S.  C.  7  Bine.  105. 

(d)  8  Bing.  33;  1  Mo.  &  S.  8& 


(e)  5  Bli.  N.  S.  154. 
(/)  3  B.  &  Ad.  114. 
(g)  1M.&W.92;  1  Gale,  388 


Th«  fattier  of 
the  plaintiff 
purchased  a 
gun  attheahop 
of  the  defend- 
ant, and  stated 
at  the  time  that 
he  purchased  it 
for  the  use  of 
himself  and 
his  sons.    The 
defendant  war- 
ranted, and  re- 
presented that 
the  eun  was 
made  by  N., 
and  was  a  good, 
safe,  and  secure 
gun.    The 
plaintiff  used 
the  gun,  which 
eiploded  and 
shattered  his 
arm : — Held, 
that  the  action 
was  maintain- 
able, on  the 
ground  of 
fraud. 
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BM  tlien  applied  f<»r  interest  on  the  judgrmeoi  from  tlie  time  that  execodon 
had  been  delayed  bj  the  writ  of  error;  and  argued  that  section  30  of  the 
Statute  3  &  4  WUL  4,  c.42,  was  my^eraiwe  where  judgment  was  given  for  the 
defendant  in  error ;  and  the  Court  accordingly  ordered  it  to  be  allowed,  at 
the  rate  of  4il  per  cent. 


TRIAL  AT  BAR.    TRINITY  VACATION,  1838. 
Before  Lord  Abingbr,  C.  B.,  Parks,  Bouamii^  and  ALDKRaon,  Bs. 


j^  15.  Layburn  and  others  v.  Crisp  ami  others. 

Where  a  docn-  nHHIS  was  an  issue  directed  by  Alderson,  B.,  from  the  equity  side  of  the 
Srthi'bJ SST  Exchequer,  for  the  purpose  of  trying  two  questions.    First,  «  Whether 

party,  and  cer*  from  time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  the  deputy 

itha^em'  °  oyster  meters  of  the  city  of  London  have  had  and  exercised,  and  still  of  right 

»?*d  at^e  d»-  Qfoght  to  have  and  exercise,  the  exclusive  right  and  privilege,  by  themselves 

poate  par^  or  their  servants,  of  measuring,  shovelling,  unloading  and  delivering,  all 

^od  *ce**^  ^  oysters  which  have  been  or  may  be  brought  in  any  boat  or  vessel  along  the 

effect  upon  the  water  of  Tkamee  for  sale,  to  every  place  within  the  limits  of  the  port  of  Loa- 

i^'for Uieuw  ^'^  "^^  ^  ^^^  ^^  receive  a  reasonable  compensation  for  so  doing."    And 

tor  party  to  secondly,  "  whether  the  sum  of  eight  shillings  for  every  score  for  the  first  one 

a^tsibility.  hundred  bushels,  and  four  shillings  for  every  score  of  bushels  of  the  remainder 

Co^rT^  *^  ^^  ^^^  ^^'^^  °^  oysters  brought  on  board  of  any  oyster  vessel  to  any  market 

equity  in  rm  within  the  limits  of  the  said  port  of  London  for  sale,  or  any  other  and  what 

t^dmd^''  sum  of  money  be  a  reasonable  and  proper  recompence  to  the  aforesaid  d^aty 

tions^  may  be  oyster  meters  for  the  labour  of  shovelling,  unloading,  and  delivering  out  of 

denci^iH^imt  the  said  oysters.** 

*^«P«^««ti«>        Counsel  for  the  plaintiffs.    Sir  F.  Pollock,  Theeiger,   R.  V.  Ritharda, 

tiona"!  bT*^  and  W.  Wood;  for  the  defendants.  Sir  W.  W.  Folleti,  fiati,  WiUcoek,  and 

ths  depositioM     ^#M«»F#o»#. 
may  be  put  in 

^  £  o^^ito        Sir  F.  Pollock  put  in  evidence  a  decree  of  the  Court  of  Exchequer,  in  the 
pvty.  case  of  Milbum  v.  Fisher,  bearing  date  May  13th,  1783.  This  decree  directed 

an  issue  to  try  this  question,  "  whether  the  sum  of  Se,  per  score  for  the  first 
hundred  bushels,  and  48,  per  score  for  the  remainder  of  the  cargo  on  board 
each  of  the  oyster  vessels  brought  to  BilUngegaJte  market  for  sale,  be  a  rea- 
sonable and  proper  recompence  to  the  plaintiffs,  the  deputy  day  meters,  for 
the  shovelling,  unloading,  and  delivering  out  the  said  oysters."  The  decree 
recited  the  bill  and  answer,  and  was  drawn  in  the  usual  manner,  upon  hear- 
ing counsel,  and  reading  the  depositions  and  exhibits.  The  bill  and  answer 
were  also  put  in,  together  with  a  decretal  order  of  February  9tb,  1784,  which 
after  stating  that  the  issue  had  been  found  for  the  plaintiffs,  directed  an 
account  to  be  taken.  Certain  passages  were  then,  read  from  the  decree,  at 
the  instance  of  Sir  W,  W.  FoUeU. 

Sir  W.  W.  FoUeU  and  P/bft.— The  plaintiffs  are  bound  to  read  the  deposi- 
tions, as  they  form  part  of  the  record,  and  are  referred  to  in  the  decree.— 
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[Lord  Abwffer,  C.  B. — ^The  decree  states  tiiat  the  depositions  were  read,  and  B^teqwr. 
the  counsel  heard,  but  it  neither  recites  the  depositions  nor  the  arguments  of 
counsel.]— This  decree  is  not  like  the  verdict  of  a  jury. — [Parke,  B. — It  is 
analogous  to  a  verdict,  and  is  admissible  in  the  same  manner.  The  Lord 
Chancellor  is  judge  both  of  fact  and  law.]^The  question  here  is,  the  existence 
of  a  certain  custom.  The  object  of  putting  in  the  decree  is  to  shew  that  the 
equity  judge  was  of  opinion  that  the  custom  existed.  The  decree  professes 
to  be  founded  on  the  depositions  and  exhibits  annexed :  the  latter  are  clearly 
admissible ;  and  the  former  ought  to  be  read,  to  enable  this  Court  to  see 
whether  the  question  of  the  custom  has  been  determined  by  this  decree ;  for 
if  no  evidence  of  the  immemorial  appointment  of  deputy,  day  meters  be  found 
upon  the  depositions,  but  merely  evidence  of  the  date  of  their  appointment, 
it  will  he  pWn  that  the  decree,  which  is  founded  upon  these  depositions,  does 
not  aflbrd  proof  of  a  custom,  and  is  therefore  itself  inadmissible.  It  folbws, 
then,  either  that  the  decree  is  not  evidence  in  the  present  stage  of  the  cause, 
or  if  it  be  evidence,  that  the  depositions  should  be  read  also.  It  does  not  fol- 
low, from  the  fact  of  an  issue  having  been  directed  to  ascertain  the  amount 
due  to  the  day  meters,  that  the  equity  judge  was  satisfied  of  the  existence  of 
the  custom ;  and  if  no  such  custom  appear  upon  the  bill  and  answer,  it  is  clear 
that  he  could  not  have  formed  any  decision  respecting  it.  The  depositions 
form  part  of  the  record,  and  if  they  were  produced,  this  Court  would  be  able 
to  determine  the  weight  to  which  the  decree  is  entitled. — [Aidergon,  B. — The 
depositions  constitute  part  of  the  record,  merely  for  the  purpose  of  enabling 
the  Court  of  error  to  decide  upon  the  whole  case.] 

Sir  F,  £oUoek  and  Thenger,  ecrUra. — ^The  defendants*  counsel  are  too  late 
in  objecting  to  the  admissibility  of  this  decree,  after  they  have  insisted  upon 
the  reading  of  a  poKion  of  it  The  pktintifis  are  not  bound  to  produce  the 
depositions,  for  they  are  not  recited,  but  merely  referred  to  in  the  decree.  As 
well  might  it  be  contended  that  a  rule  of  Court  could  never  be  proved  without 
also  proving  the  affidavits  to  which  it  refers;  or  that  the  plaintiffs  would  be 
bound  to  r^  the  arguments  of  counsel,  because  they  are  referred  to  in  the 
decree.  On  the  same  ground  it  might  be  maintained,  that  a  verdict  could 
never  be  proved,  unless  it  were  shewn  on  what  evidence  the  jury  formed  their 
opinbn.  It  is  stated  in  BuUer's  Nisi  Prim,  p.  236,  that  "  if  a  party  wants 
to  avail  himself  of  a  decree  only,  and  not  of  the  answer  or  depositions,  the 
decree  being  under  the  seal  of  the  Court  and  enrolled,  may  be  given  in  evi- 
dence, without  producing  the  bill  and  answer.^' 

Sir  W.  W.FqIUU,  in  reply,— With  regard  to  the  lateness  of  the  objection, 
the  answer  is,  that  until  the  decree  is  read,  it  is  impossible  to  ascertain 
whether  it  will  be  necessary  to  msist  upon  the  production  of  th«  depositions. 
The  decree  is  silent  as  to  the  custom ;  it  is  therefore  necessary  to  resort  to 
the  depositions,  to  discover  whether  the  Court  has  formed  any  judgment  upon 
the  existence  of  a  oustom.  In  the  case  of  a  verdict  being  offered  in  evidence, 
it  often  becomes  necessaiy,  with  a  view  to  apply  the  judgment,  to  shew  wbat 
was  proved  at  the  trial 

Lord  Abinger,  C.  B.— Where  it  does  not  appear  by  the  record  what  particu- 
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lar  custom  is  in  dispute,  it  is  the  practice  to  shew,  by  the  evidence  given  at  the 
trial,  what  custom  was  in  question.  In  indehitalut  assumpsit,  for  example* 
the  pleadings  would  give  no  information,  and  therefore  it  becomes  necessarj 
to  shew  what  passed  at  the  trial.  The  iirst  question  is,  whether  this  decree 
is  evidence  at  all  As  to  that  point,  I  am  not  prepared  to  say  that  it  may 
not  be  admissible  as  it  stands,  or  that  it  may  not  be  evidence  per  se  of  the 
facts  stated  in  the  bill  and  answer.  As  to  the  question,  whether  the  party  who 
puts  in  the  decree  is  bound  also  to  put  in  the  depositions,  I  am  of  opinion 
that  he  is  not  so  bound.  Where  a  bill  has  been  filed  to  perpetuate  testimony, 
which  a  party  wishes  to  use  with  the  view  of  proving  the  custom,  he  must 
first  prove  the  decree.  But  where  a  decree  is  in  itself  admissible,  the  evi- 
dence on  which  it  was  founded  need  not  be  previously  read.  To  require  the 
deposition  to  be  produced  in  the  present  case,  would  be  to  make  this  Court 
sit  in  judgment  on  the  decision  of  1783.  The  decree  in  question  is  nothing 
less  than  the  opinion  of  the  equity  judge,  that  certain  rights  were  established; 
and  into  the  particular  grounds  of  that  opinion  we  cannot  look.  If,  however, 
there  is  any  ambiguity,  I  think  Sir  W,  Follett  may  put  in  the  deposi 
tions.  But  at  present  the  decree  is  prima  facie  evidence,  and  may  be  read 
accordingly. 

Parke,  B. — ^A  decree  is  evidence,  in  the  same  manner  as  a  verdict  in  a 
Court  of  law  is  evidence ;  and,  at  all  events,  the  objection  to  its  admissibility 
comes  too  late,  after  it  has  been  actually  read.  I  am,  moreover,  of  opinion, 
upon  looking  at  the  prayer  in  the  bill,  and  also  at  the  answer,  that  the  cus- 
tom is  really  in  issue.  The  decree  is,  therefore,  admissible,  subject  to 
such  observations  as  Sir  W,  FoUett  may  think  proper  to  make  upon  its 
effect.  The  next  question  is,  whether  the  depositions  must  be  road;  and  I 
am  of  opinion  that  the  plaintiffs  are  not  compelled  to  read  them.  The  only 
object  of  reading  them  would  be  to  shew  what  matters  were  in  issue ;  but 
that  information  may  be  obtained  from  the  bill  and  answer.  The  case  is  dif- 
ferent in  the  action  of  indebitatus  assumpsit,  where  it  often  becomes  neces- 
sary to  produce  the  evidence  given  at  the  trial,  for  the  purpose  of  explaining 
the  nature  of  the  verdict.  Here  the  matter  in  issue  appears  from  the  bill 
and  answer. 

BoLLAND,  B.— I  think  the  decree  may  be  admitted,  without  the  production 
of  the  depositions.  I  am  also  of  opinion  that  the  objection  to  its  admissibility 
comes  too  late. 

Alderson,  B.— I  entirely  concur  with  the  rest  of  the  Court.  The  objec 
tion  to  the  admissibility  of  the  decree  is  made  too  late.  The  time  of  the 
public  would  be  strangely  wasted,  if,  after  a  decree  had  been  read  by  consent 
of  both  parties,  it  were  open  to  one  party  to  object  to  its  being  laid  before 
the  jury.  The  result  of  such  a  practice  would  be,  that  the  same  thing  might 
be  done  at  any  period  of  the  cause.  If  an  objection  is  iiitended,  it  should  be 
made  at  the  time.  It  is  sometimes  necessary  to  look  into  a  document,  to 
ascertain  whether  it  is  admissible  or  not,  but  then  the  object  of  doing  so  is 
openly  avowed ;  here  the  decree  was  read  with  a  view  to  its  effect  upon  the 
minds  of  the  jury.    I  think  the  decree  is  receivable  in  evidence,  on  the 
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ground  that  all  which  proves  the  existence  of  the  custom  is  strictly  adraissi-  Esdietfuer, 
ble.  This  decree  proves  the  existence  of  an  immeraorial  custom,  and  that  is 
material,  with  a  view  to  the  present  question  of  admeasurement.  The  other 
facts  that  it  tends  to  establish  may  have  more  or  less  weight,  according  to 
circumstances.  The  next  point  is,  whether  the  decree  is  admissible  in  evi- 
dence without  the  depositions.  It  is  said  that  they  ought  to  be  produced, 
because  they  are  referred  to  in  the  decree ;  but  it  should  be  recollected  that 
it  is  by  the  bill  and  answer,  with  the  admissions  and  affirmations  contained 
in  them,  that  a  Court  of  equity  determines  the  questions  that  are  submitted 
to  its  consideration.  The  decisions  of  Courts  of  equity  are  subject  to  appeal, 
which  may  often  turn  on  the  facts  of  the  case,  and  therefore  it  is  necessary 
for  the  decree  to  refer  to  the  evidence,  to  enable  the  Court  of  appeal  to  re- 
view the  decision  of  the  Court  below.  That  is  the  reason  of  the  depositions 
being  placed  upon  the  record.  But  if  we  were  to  insist  upon  the  production 
of  the  depositions  in  this  case,  we  should  in  fact  be  making  ourselves  a  Court 
of  appeal  from  the  judgment  of  the  Exchequer  in  1783. 

Objections  overruled. 


VOL.  I 


CASES 

ARGUED   AND   DETERMINED 

IN  TBB 

COURT    OF   EXCHEQUER, 

IN 

Michaelmas  Term,  2  Victoria,  1838. 


Lewis  v.  Ford.  Btdtgqiur, 

TS  this  case  the  defendant  had  been  arrested,  and  was  out  on  bail,  at  the  when  tbe  de- 

time  the  1  &  2  Fiet.,  c  110,  came  into  operation.    A  rule  haying  been  ^^^S* before* 

obtained  by  Archbold  to  enter  an  excmretur  on  the  bail-piece,  the  l  A  2  Vict 

•^  c.  110,  came 

into  opention, 

Hwnfrey  shewed  cause,  upon  an  affidavit,  which  stated,  that  since  the  that  he^M  re- 
defendant  had  given  bail  he  had  quitted  England  and  was  now  in  France;   "j^^nf  •^'o^d, 

11         1  .-  ti.i.        111.  11  .       the  Court  re- 

and  that  deponent  was  informed,  and  believed,  that  he  mtended  to  remam   fUsed  to  relieve 
there.    Under  these  circumstances  the  Court  would  not  enter  an  exoneretur  ^^®  ^^^' 
on  the  bail-piece,  since  if  he  had  rendered  in  dischaiige  of  his  bail,  and  it  had 
appeared  that  he  was  about  to  leave  the  country,  the  plaintiff  might  have 
obtained  an  order  for  detaining  him  under  the  3d  section. 

ArehhoU  in  support  of  the  rule,  contended,  that  the  defendant  was  in  the 
custody  of  his  bail  on  the  1st  October ^  and  therefore  the  Court  would  relieve 
the  bail,  under  the  equitable  construction  of  the  7th  section,  BtUeman  v. 
Dunn  (a). 

Per  Curiam, — You  must  render  the  defendant,  and  then  apply.  The 
Court  are  not  bound  to  relieve  a  prisoner,  unless  he  was  in  actual  custody  on 
the  l8t  Oeti^er. 

Rule  dischaiged. 

(a)  1  Arnold;  5  Biog.  N.  C.  49.    See  Athley  v.  Eughei,  1  Will.,  Well  & 
Hodg.402,B.C. 
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Thel&2Vict. 
c.  110,8.3,  fen- 
abline  ajuage 
to  niiuce  an 
order  for  arrest- 
ing the  defend- 
ant) applies  to 
all  cases  in 
which  the  de- 
fendant is 
about  to  leaTO 
Enfiland  for 
such  a  period 
that  the  plain- 
tiff wouldf  be 
deprived  of  his 
execution  in 
the  ordinary 
course. 


Larchin  v.  Willan. 

DUTT  moved  for  a  rule  to  shew  cause  why  the  order  of  Gvmey,  B.»  for 
arresting  the  defendant  under  the  third  section  of  1  &  2  FicL,  c.  110, 
should  not  be  rescinded ;  and  why  the  bail-bond  should  not  be  delivered  up 
to  be  cancelled.  It  appeared  from  the  affidavits,  that  the  defendant  was  an 
officer  in  the  22d  regiment,  which  had  recently  returned  from  foreign  service, 
and  was  now  in  Ireland.  That  defendant  had  leave  of  absence,  from  ill 
health,  which  leave  would  not  expire  until  the  30th  of  the  month,  when  he 
was  about  to  join  his  regiment,  provided  his  health  enabled  him  so  to  do. 
This  is  not  a  case  within  the  3d  section  of  the  1  &  2  Vict,  c.  110(a).  It  is 
clear,  from  the  words  "  forthwith  apprehended,"  that  the  legislature  contem- 
plated the  case  of  a  person  leaving  Englandy  in  order  to  avoid  being  sued. 
Here  the  defendant  is  obliged  to  leave,  in  performance  of  his  duty  as  an  officer. 
A  similar  case  occurred  before  CoUman,  J.,  at  Chambers :  and  that  learned 
judge  having  consulted  Jtndal,  G.  J.,  decided  that  the  third  section  of  the 
Statute  did  not  apply  to  an  officer  about  to  leave  England,  in  respect  of  his 
duty  as  such. — [Alderson,  B. — The  effect  of  his  leaving  is  to  avoid  process. 
The  inconvenience  is  the  same,  whether  he  go  for  a  good  or  a  bad  purpose,— 
Parke,  B. — It  is  clear,  that  every  case  of  a  person  about  to  leave  England  is 
not  within  the  meaning  of  the  Statute ;  for  instance,  the  case  of  the  captain 
of  a  packet  plying  between  Dover  and  Calaie.] — Here  it  appears  that  it  is 
only  a  temporary  absence,  whilst  the  raiment  is  in  Ireland.  The  Statute 
would  seem  to  apply  only  to  cases  of  permanent  absence  in  order  to  avoid 
the  process. 

Parkb,  B. — I  am  of  opinion  that  the  defendant  is  not  entitled  to  a  rule. 
It  appears,  from  his  own  affidavit,  that  he  is  about  to  proceed  to  Ireland,  to 
join  his  regiment.  I  agree  in  the  view  taken  by  my  brother  Aldereon,  that  a 
plaintiff  has  a  right  to  arrest  the  defendant,  unless  it  appears  that  he  is  about 


(o)  1  &  2  Vict,  c.  110,  sec.  3.— 
"  And  be  it  enacted,  That  if  a  plaintiff 
in  any  action,  in  any  of  her  Majesty's 
superior  Courts  of  law  at  fVe$tminsler, 
m  which  the  defendant  is  now  liable  to 
arrest,  whether  upon  the  order  of  a 
judge  or  without  such  order,  shall,  by 
the  affidavit  of  himself  or  of  some  other 
person,  shew  to  the  satisfaction  of  a 
judge  of  one  of  the  said  superior  Courts, 
that  such  plaintiff  has  a  cause  of  action 
against  the  defendant  or  defendants  to 
the  amount  of  twenty  pounds  or  up- 
wards, or  has  sustained  damage  to  that 
amount,  and  that  there  is  probable  cause 
for  believing  that  the  defendant,  or  any 
one  or  more  of  the  defendants,  is  or  are 
about  to  quit  England,  unless  be  or 
they  be  forthwith  apprehended,  it  shall 


be  lawful  for  such  judge,  by  a  special 
order,  to  direct  that  such  defendant  or 
defendants,  so  about  to  quit  England, 
shall  be  held  to  bail  for  such  sum  as 
such  judge  shall  think  fit,  nut  exceeding 
the  amount  of  the  debt  or  damages ;  and 
thereupon  it  shall  be  lawful  for  such 
plaintiff,  within  the  time  which  shall  be 
expressed  in  such  order,  but  not  after- 
wards, to  sue  out  one  or  more  writ  or 
writs  of  capias,  into  one  or  more  different 
counties,  as  the  case  may  require,  against 
any  such  defendant  so  directed  to  be  held 
to  bail;  which  writ  of  capias  shall  be 
in  the  form  contained  in  the  schedule 
to  this  Act  annexed,  and  shall  bear  date 
on  the  day  on  which  the  same  shall  be 
issued.'* 
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to  leave  England  for  a  mere  temporary  purpose,  and  will  return  in  sufficient 
time  to  enable  the  plaintiff  to  proceed  to  judgment  and  execution.  I  should 
have  been  disposed  to  grant  this  rule,  out  of  respect  to  my  brother  Coliman; 
but  I  have  communicated  with  him,  and  though  he  did  decide  as  stated,  after 
consulting  with  the  Chief  Justice,  yet  he  now  thinks  that  in  that  case  there 
was  sufficient  ground  for  arresting  the  defendant,  and  has  changed  the 
opinion  upon  which  he  then  acted. 

Alobrson,  B. — I  have  corresponded  with  my  brother  Littledale  in  vacation, 
and  we  have  come  to  the  conclusion,  that,  inasmuch  as  the  party  is  deprived 
of  his  remedy  in  the  first  instance,  if  the  judge  has  reason  to  believe  that  the 
defendant's  absence  from  England  would  prevent  the  plaintiff  from  having 
execution  of  the  body  at  the  proper  time,  that  is  a  ground  for  ordering  his 
arrest  But  let  us  look  at  the  practice  which  existed  before  the  recent 
Statute.  In  cases  in  which  a  party  could  not  be  held  to  bail  by  a  mere  affi- 
davit, it  was  usual  to  subject  him  to  arrest,  at  the  discretion  of  a  judge,  in 
order  that  he  might  be  forthcoming,  to  be  taken  in  execution.  That  is  the 
meaning  of  the  present  enactment.  If  it  meant  more,  the  Statute  would  have 
taken  away  arrest  altogether,  and  have  led  only  mesne  procese.  The  third 
section  clearly  intends  to  give  the  plaintiti;  in  the  first  instance,  that  which  he 
would  be  ultimately  entitled  to. 

GuRNEY,  fi. — I  am  of  the  same  opinion. 

Rule  refused 


Isaacs  v.  Richards. 

TER  VIS  shewed  cause  against  a  rule  obtained  by  Archbold,  for  staying  pro-  On  the  6tb  Jul$ 
ceedings  upon  the  bail-bond  upon  payment  of  costs.  A  writ  of  capias  issued  J^^®  ww^ar- 
on  the  30th  June,  under  which  the  defendant  was  arrested  on  the  6th  July,  rested,  and  on 
On  the  14th  Julg  the  defendant's  attorney  took  out  a  summons  (returnable  mons  wu  t'l^en 
the  following  day)  to  stay  proceedings,  upon  payment  of  debt  and  costs.   An  out  to  stay  pro- 
order  was  made  accordingly ;  and  it  provided,  '*  that  in  default  of  payment  of  pavment'of 
the  debt  and  costs  forthwith,  the  plaintiff  should  be  at  liberty  to  sign  final  An  oJder*^*' 
judgment."     The  costs  were  taxed,  but  nothing  further  was  done  in  pursu-  accordinciy 
ance  of  the  order.     Upon  the  14th  August  the  plaintiff  took  an  assignment  of  provided,  that 
the  bail-bond,  and  on  the  15th  the  defendant's  attorney  undertook  to  appear  "  ^°  default  of 

1  -1         •  mi        1   «»      I  1-    -I  1         "i     r*  I  r        .      p»ynr»ent,  the 

to  the  origmal  action.     The  defendant  died  on  the  9th  September.     Jervis   plaintiff  should 

contended  thai  as  nothing  had  been  done  under  the  order,  it  was  not  compe-   g^nVnaf  jud»- 

tent  to  apply  for  a  stay  of  proceedings  on  the  bail-bond,  and  to  compel  the  ment."   Ihe 

plaintiff  to  sign  final  judgment  against  the  defendant.  t^ed.^but 

nothing  further 

Arehboldy  in  support  of  the  rule. — By  the  terms  of  the  order,  the  plaintiff  the  order.   On 

was  in  a  situation  to  sign  final  judgment,  upon  entering  an  appearance.    The  !jj*  *1*^  f -^Sp*' 

defendant  having  applied  to  stay  proceedings  upon  payment  of  the  debt  and  took  an  Msign* 

meat  of  the 
bail-bond,  and  on  the  9th  September  thf"  defendant  died  :—Held,  that  the  bail  wfcie  entitled  to 
relief,  upon  payment  of  the  coats  of  the  bail>boad. 
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Go«t8,  it  was  a  condition  precedent  that  he  gfaould  consent  to  judgment,  m  case 
the  debt  and  costs  were  not  forthwith  paid.  This,  then,  amounts  to  an  im- 
plied authority  to  the  plaintiff  to  enter  an  appearance. 

Parks,  B. — ^The  question  turns  upon  the  meaning  of  the  undertaking  in 
the  order  for  staying  proceedings.  If  the  meaning  be  that  which  Mr.  Arch- 
bold  contends  for,  namely,  that  the  plaintiff  should  have  the  power  of  signing 
judgment,  upon  entering  a  common  appearance,  then  he  is  right ;  because 
the  defendant  having  died,  the  bail  would  be  entitled  to  be  relieved  upon  pay- 
ment of  the  costs  of  the  bail-bond.  If  the  defendant  had  appeared,  it  is  clear 
that  the  plaintiff  would  have  lost  a  trial ;  and  in  that  case  the  bail  would  not 
be  entitled  to  relief,  except  upon  the  terms  of  the  bail-bond  standing  as  a 
security.  It  is  true  that  the  defendant  has  admitted  the  debt,  by  making  the 
application  to  stay  proceedings ;  but  unless  the  order  means  something  more 
than  it  imports,  the  defendant  is  entitled  to  relief.  I  am  of  opinion  that  the 
order  only  means,  that  the  plaintiff  is  to  be  at  liberty  to  sign  final  judgment 
upon  a  common  appearance.  If  it  meant  that  be  was  to  have  the  benefit  of 
special  bail,  the  plaintiff  should  have  drawn  up  the  order  in  those  terms. 

Aldbrson,  B. — I  am  of  the  same  opinion.  The  order  only  gave  power  to 
the  plaintiff  to  sign  judgment  upon  a  common  appearance. 

Rule  absolute. 


PococK  and  another  t\  Capperton. 
PococK  V.  Percy. 


Whereproceed- 
inffB  htTe  betn 
taxen  assiiitt 
the  bai(  affida- 
viU  in  auppoit 
of  an  appUca^ 
tion  to  wt  aside 
the  ea.  to,  are 
properly  enti- 
tlea,  both  in 
the  original 
action,  and  in 
that  against  the 
batL 

A  writ  of  ea, 
«a.  was  lodged 
at  the  sheriff's 
office  on  the 
24lh  October, 
and  on  the  8d 
fiiovember  pro- 
ceedings were 
commenced 
against  the 
bail:  fidd,  too 
late  to  apply  on 
the  13th  iVo- 
vem&«r  to  set 
■tide  the  M.tai 


TTOGGINS  had  obtained  a  rule  niH  to  set  aside  the  writ  of  ea.  9a.  issued 
in  the  first-mentioned  action.    The  principal  objection  was,  that  the 
writ  was  in  the  name  of  the  late  king.    The  ea.  Ma.  was  lodged  at  the  sheriffs 
office  on  the  24th  October.    On  the  3d  November  proceedings  were  com- 
menced against  the  bail ;  and  on  the  13th  November  the  present  motion  was 


Dowling  shewed  cause ;  and  objected,  in  the  first  instance,  that  the  affida- 
vit on  which  the  rule  was  obtained  was  improperly  intituled,  it  might  be 
intituled  either  in  the  original  action,  or  in  that  against  the  bail,  but  not  as 
here  in  both  actions. 

The  Court  decided  that  the  affidavit  was  properly  entitled. 

DowUng  then  contended,  that  an  irregular  ea.  ea.  was  no  ground  for  setting 
aside  the  proceedings.  Even  if  there  beno  ea^ea.  sued  out,  the  Court  will 
not  interfere  on  motion  to  stay  the  proceedings,  but  will  leave  the  bail  to  plead 
that  matter,  PhiUpot  v.  Manuei(a).  At  all  events,  the  application  is  too 
late. 

(a)  5  D.  &  R.  615. 
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Hoggin*,  in  support  of  the  rule,  referred  to  the  affidavits,  in  which  it  was  ^^jjjjjjr- 

stated,  that  notice  of  the  objections  had  been  given  to  the  plaintiff  on  the  pocook 

4th  October.    Besides,  an  application  had  been  made  to  a  judge  at  Chambers  ^^^^^^^^ 
to  enter  an  exoneretur  on  the  bail-piece. 

Lord  Abinger,  C.  B.— This  motion  comes  too  late.  If  the  application  at 
Chambers  had  been  of  the  same  nature,  it  might  perhaps  have  altered  the 
case;  but  it  appears  to  have  been  of  a  different  kind. 

Parks,  B.— If  the  application  at  Chambers  had  been  of  the  same  nature, 

I  should  still  have  thought  this  motion  too  late,  as  there  was  the  whole  of  the 

Term  before  the  13th  to  apply  in. 

Rule  discharged. 


The  Queen  v.  The  Sheriflf  of  Middlesex,  in  the  case  of 
HoKNE  V.  Jones. 

ipETERSDORFF  had  obtained  a  rule  to  shew  cause  why  the  writ  of  J|^,J;Jj.^^ 
attachment,  issued  in  this  case,  should  not  be  set  aside  for  irregularity,  i  win!  4,  apply 
On  the  16th  July  the  defendant  was  arrested,  and  gave  a  bail-bond  to  the  ^^{f  ^J^*^^*^ 
sheriff.     On  the  24th  July  the  plaintiff  obtained  a  judge's  order  to  bring  in  the  oTdinm 
the  body  ;  that  order  did  not  expire  until  the  28th.     On  the  26th,  special  fo^TwberrSe 
baa  was  put  in  by  affidavit,  and  notice  thereof  served  upon  the  plaintiff's  ^^^^^^^^^^ 
attorney  the  same  day.     It  was  a  case  of  town  bail,  and  the  plaintiff's  attor-  body  rule,  he 
ney  made  no  exception  to  them.     On  the  2d  November  an  attachment  was  ^^jVuT^ice 
obtained  for  not  bringing  in  the  body.  ©^  exception, 

ErU  shewed  cause.— The  question  is.  whether  putting  in  bail  by  affidavit 
is  a  putting  in  and  perfecting  bail,  so  as  to  render  this  attachment  irregular. 
The  terms  of  the  order  are,  that  the  sheriff  shall  bring  in  the  body,  by  putting 
in  and  perfecting  special  bail.  As  he  has  allowed  eight  days  to  elapse,  he 
must  put  in  bail,  and  justify  without  any  exception.  The  fourth  rule  of 
Trinity  Term,  1  WUl  4,  which  directs,  that  if  a  plaintiff  does  not  give  one 
day's  notice  of  exception,  where  the  bail  justify  by  affidavit  under  the  new 
rules,  the  recognizance  may  be  taken  out  of  Court,  does  not  apply  where  the 
bail  are  put  in  in  that  made  after  the  regular  time  for  putting  in  bail  has  ex- 
pired, Rmx  v.  Wili(m(a).  The  circumstance  of  the  sheriff  being  out  of  time, 
of  itself  amounts  to  an  exception. 

Peieredorffj  in  support  of  the  rule. — Thb  rule  was  obtained  on  the  ground 
that  the  sheriff  was  not  in  contempt  at  the  time  the  bail  was  put  in.  Rex  v. 
Wilson  cannot  be  considered  as  any  authority ;  as  it  does  not  appear  in  that 
case  when  the  sheriff  was  ruled  to  bring  in  the  body,  or  whether  or  not  the  bail 
was  put  in  within  the  fear  days.    The  sheriff  is  only  bound  to  justify  without 

(a)  3  Dowl.  P.  C.  255. 
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exception,  when  it  appears  that  he  is  in  default. — [Parke,  B. — The  rale  only 
applies  to  putting  in  bail  in  the  ordinary  course.  But  supposin":  the  sherifT 
is  ailer  the  time,  he  must  put  in  and  perfect  bail  without  exception.] — It  is 
assumed  on  the  other  side  that  the  sheriff  is  in  default,  which  is  not  the  case. 
— [Lord  AbingeTj  C.  B. — My  difficulty  is  to  see  how  the  sheriff  can  be  said 
to  be  in  default,  when  he  has  four  days  to  bring:  in  the  body.  The  question 
is,  whether  the  sheriff  is  bound  to  bring  the  defendant  in  without  a  body 
rule.] — The  sheriff  has  clearly  four  days  to  obey  the  judge's  order.  All  that 
is  stated  upon  the  affidavits  is,  that  bail  was  put  in ;  and  the  Court  will  not 
assume  that  any  essential  preliminary  has  been  neglected. 


Lord  Abinger,  C.  B. — 1  am  inclined  to  think  that  the  con^^truction  put 
upon  the  rule  by  my  brother  Parke  is  the  true  one  ;  and  I  am  more  disposed 
to  yield  to  that  view  of  the  case,  as  the  Master  reports  that  it  is  the  constant 
practice,  where  the  sheriff  justifies  under  the  rule  to  bring  in  the  body,  to 
put  in  and  perfect  bail  at  the  same  time.  It  is  right,  however,  to  say  that  I 
do  not  see  how  the  sheriff  could  have  been  said  to  have  made  default  at  the 
time  the  bail  was  put  in.  He  had  four  days  to  return  the  writ,  and  after 
that  he  had  four  days  to  bring  in  the  body.  The  question,  however,  turns 
upon  the  application  of  the  rule  of  T,  T,  1  Will  4,  to  this  particular  case ; 
and  I  am  of  opinion  that  the  rule  must  be  discharged. 

Parke,  B. — The  rule  of  7!  7!,  1  W,  4,  does  not  apply  to  a  case  like  the 
present.  That  rule  is,  that  "  a  defendant  may  justify  bail  at  the  same  time 
at  which  they  are  put  in,  upon  giving  four  days'  notice  for  that  purpose." 
How  is  a  sheriff  to  do  that,  when  he  has  only  four  days  to  put  in  and  perfect 
bail.  It  seems  to  me  that  the  1,  2,  3,  &  4  rules  of  Trinity  Term,  1  Will  4, 
apply  only  to  cases  in  which  bail  is  put  in  in  the  ordinary  course,  and  not  to 
cases  of  this  kind,  in  which  the  sheriff  is  obliged  not  only  to  put  in,  but  also 
to  justify  bail. 

Rule  discharged. 


Buzzard  v.  Bansfield. 


The  rule  of 
T.T.,  3  Will  4, 
(which  requires 
a  plaintiff  to 
declare  against 
a  prisoner  be- 
fore the  end  of 
the  Term  next 
after  arrest  or 
detainer)  does 
not  apply  to  th« 
case  of  a  de- 
tainer lodged 
under  the 
7  Geo.  4,  c.  57, 
S.55. 


^N  the  5fh  February  the  defendant  was  arrested  at  the  suit  of  another 
creditor,  and  on  the  7th  petitioned  for  his  discharge  under  the  InsohreDt 
Debtor's  Act.  On  the  12th  May  the  petition  was  heard,  and  the  Court  then 
made  an  order  that  he  should  be  discharged  forthwith,  as  to  ell  debts  stated 
in  his  schedule,  with  the  exception  of  two,  one  of  which  was  due  to  the  pre- 
sent plaintiff;  and  for  these  he  was  ordered  to  be  detained  in  prison  sixteen 
months.  On  the  same  day  that  the  adjudication  took  place,  the  plaintiff 
lodged  a  detainer  against  the  defendant,  under  the  55th  section  of  the  7  Geo  4, 
c.  57,  which  enacts,  '*  that  in  all  cases  where  it  shall  have  been  adjudged  that 
any  such  prisoner  shall  be  so  discharged,  and  so  entitled  as  aforesaid  at  some 
future  period,  such  prisoner  shall  be  subject  and  liable  to  be  detained  in  pri* 
son,  and  to  be  arrested  and  chained  in  custody,  at  the  suit  of  any  one  or  more 
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of  his  creditors,  with  respect  to  whom  it  shall  have  been  so  adjudged  at  any     E^eqmer.' 
time  before  such  period  shall  have  arrived,  in  the  same  manner  as  he  or  she 
would  have  been  liable  to  if  this  Act  had  not  passed."   The  plaintiff  had  taken 
no  further  step  in  the  action. 

Keily  moved  to  discharge  the  defendant  out  of  custody  as  to  this  action, 
on  the  ground  that  he  was  supersedeable.  The  detainer  was  lodged  on  the 
12th  J/ay,and  the  plaintiff  not  having  yet  declared,  the  defendant  is  entitled 
to  his  discharge  under  the  rule  of  7*.,  3  fK  4 ;  unless  the  super 9edea9  is  taken 
tiwa}  by  th-j  15th  section  of  7  Geo.  4,  c.57.  That  section  enacts,  "  That  no 
prisoner,  who  shall  have  so  petitioned  the  said  Court  for  relief  under  this  Act, 
snail,  after  the  filing  of  his  or  her  petition,  be  discharged  out  of  custody  as  to 
any  action,  suit,  or  process,  for  or  concerning  any  debt,  sum  of  money, 
damages,  or  claim,  with  respect  to  which  an  adjudication  in  the  matter  of 
such  petition  can,  under  the  provisions  of  this  Act  be  made,  by  or  by  virtue 
of  any  supersedeas,  judgment  of  nan  pros,  or  judgment  as  in  case  of  a  non- 
suit for  want  of  the  plaintiff  or  plaintiffs  in  such  action,  suit  or  process  pro- 
ceeding therein.''  This  section  only  contemplates  the  case  of  an  action 
brought  before  the  time  of  the  adjudication.  The  words  "  with  respect  to 
which  an  adjudication  in  the  matter  of  such  petition  eem  be  made!^  have  evi- 
dently a  prospective  effect.  In  construing  this  Statute,  all  its  provisions 
must  be  read  together.  The  50th  sectbn  enacts,  that  every  discharge  so 
adj«dlcated  as  aforesaid  as  to  any  debt  or  damages  of  any  creditor  of  such 
prisoner,  shall  be  deemed  to  extend  also  to  all  costs  incurred  by  such  creditor 
before  the  filing  of  such  prisoner*  schedule,  in  any  action  or  suit  brought  by 
such  creditor  against  such  prisoner  for  the  recovery  of  the  same ;  and  that  all 
persons,  as  to  whose  demands  for  any  such  costs,  money,  orexpences  as  afore* 
said,  any  such  person  shall  be  so  adjudged  to  be  discharged,  shall  be  deemed 
and  be  taken  to  be  creditors  of  such  prisoner  in  respect  thereof,  and  entitled  to 
the  benefit  of  all  the  provisions  made  for  creditors  by  this  Act.^'  If  an  action 
be  brought  after  a  prisoner  has  filed  his  petition,  and  the  plaintiff  proceeds  to 
judgment  and  execution  before  the  time  of  adjudication,  there  is  no  provision 
in  the  Statute  to  exonerate  the  prisoner  from  the  costs  of  that  action.-— 
[Parke,  B. — ^The  Statute  affords  a  good  plea  in  bar  to  any  action  for  their 
recovery.] — The  discharge  can  only  be  pleaded  in  cases  where  the  action  is 
brought  after  the  adjudication  has  taken  place. — [Parke,  B. — The  prisoner  is 
discharged  as  to  the  debt,  and  therefore  incidentally  as  to  the  costs ;  he  may 
relieve  himself  by  an  audita  querela.'] — The  15th  section  cannot  apply  to  a 
case  like  the  present,  which  is  a  debt  in  respect  of  which  an  adjudication  has 
been  made. 

Parks,  B. — The  case  does  not  appear  to  admit  of  the  least  doubt.  The 
Statute  enables  the  Court  to  discharge  a  prisoner  as  to  all  debts  mentioned  in 
his  schedule ;  the  discharge,  therefore,  would  be  a  good  bar  to  any  action 
brought  for  such  debts  ;  and  it  follows,  as  a  consequence,  that  the  defendant 
would  have  a  verdict,  and  that  the  plaintiff  would  be  obliged  to  pay  the  defend- 
ant's costs.  The  50th  section  expressly  discharges  the  prisoner  from  the  costs 
mcurred  before  the  filing  of  his  petition,  and  gives  a  corresponding  remedy  to 
the  plaintill)  by  enabling  him  to  be  a  creditor  in  respect  of  them.  I  am  of 
opinion  that  the  15th  section  applies  to  all  actions  brought  within  such  time 
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Si^llsTltir*  as  to  enable  the  party  to  come  in  for  a  rateable  proportion  with  the  other  cro> 
2,^2ZAao  ditors.  When  a  person  has  taken  the  benefit  of  the  Act,  it  would  be  a  great 
oardffhip  to  compel  the  creditor  to  incur  further  expence  in  proceeding  against 
him.  If  the  plaintiff  do  not  declare  within  a  year,  he  will  perhaps  be  out  of 
Court ;  but  it  is  sufficient  in  this  case  to  say,  that  the  defendant  is  not  super- 
sedeable. 

Alobrson,  B. — ^Where  there  is  an  order  by  the  Insolvent  Court  that  a 
prisoner  shall  be  discharged  at  the  end  of  sixteen  months,  I  doubt  whether 
the  plaintiff  is  compelled  to  declare  within  the  year.  He  is  obliged  to  sue  out 
process,  in  order  to  prevent  the  prisoner  from  being  discharged,  and  then  he 
must  be  considered  as  having  made  his  election  to  come  in  with  the  other 
creditors.  I  am  clearly  of  opinion  that  the  defendant  in  this  case  is  not 
supersedeable. 

Rale  refused. 


Wood  and  another,  Assignees  of  W.  &  Q.  Howabd  v. 

Duncan, 

In  an  action  hj  A  SSUMPSIT,    The  first  four  counts  were  for  money  paid,  money  had 

of  a  ban^pt,  ^^^  received,  interest,  and  money  due  on  an  account  stated,  alleging  the 

the  first  four  promise  to  have  been  made  to  the  bankrupts.     There  was  another  set  of 

monevpaid,  counts,  laying  the  promises  to  the  plaintiffs  as  assignees.    The  defendant 

^romUes  to  the  P^^^^  fi^^^*  ^  ^  ^^^  ^^^  ^^^^  counts,  except  as  to  the  sum  of  239/.  13«.  4d. 

bankrupt.  parcel,  &c.,  nor^osstunpfit ;  teeondly^  to  the  whole  declaration,  that   W,  & 

nifv  Muma*''  ^*  Houjard,  were  not  bankrupts ;  thirdly,  to  the  first  four  counts,  a  set-off 

laying  the  pro-  for  money  due  from  W.  &  G.  Howard  before  their  bankruptcy  ;  /ourthly,  to 

assigneea.  The  ^^^  ^^^^  counts,  payments ;  fifthly  to  the  same  counts,  release ;  nxthly,  m 

**feaded"*  to  80/.  12*.,  parcel  of  the  monies  in  the  first  four  counts  mentioned*  payment 

the  first  four  by  two  promissory  notes;  lastly,  to  the  last  set  of  counts,  a  similar  plea  of 

counts,  except]    ^^.--v*^-,* 

%M  io  miAl:  payment- 

Ad,  nan  oijump.       The  cause  having  been  called  on  for  trial,  a  verdict  was  taken  by  consent 

the  whole  ^^  f^i*  the  plaintiffs,  damages  1,000/,  subject  to  a  reference  to  a  barrister,  who 

*^'*ii*'f°  h  ^^  ^^  to  be  at  liberty  to  vacate  the  verdict,  and  enter  a  verdict  for  the  defend- 

bankruptcy :  ant,  if  he  should  think  fit.  The  costs  of  the  award  and  reference  were  to  abide 

flm'ifoM***^  the  event.     The  arbitrator  awarded,  that  the  veidict  found  for  the  plaintifis 

counu,  a  set-  be  vacated,  and  that  a  verdict  be  entered  for  the  plaintiffs  on  the  first,  second, 

the  £^^'  ^  fourth,  fifth,  and  sixth  issues;  and  for  the  defendant  on  the  third  and  last 

counts,  pay- 

to^e  same '         CowUng  moved  to  set  asule  the  award,  as  insufficient. — The  arUtrator  hts 

counts,  release; 

tixihly^  as  to  SO/.  I2ff..  parcel  of  the  ftrat  four  counts,  pavment  by  two  promissory  notes ;  tattiy^ 
to  the  last  set  of  counts,  a  similar  plea  of  payment.  Tne  cause  was  referred  to  an  arbitrator, 
who  was  to  be  at  liberty  to  vacato  the  Terdict,  and  enter  a  verdict  for  defendant;  the  costt  of 
the  award  and  reference  to  abide  th«  event.  The  arbitrator  ordered,  that  the  Teidict  entered 
for  the  plaintiiT  be  vacated;  and  that  a  verdict  be  entered  for  the  plaintiff  on  the  first,  second, 
fourth,  fifth  and  siith  issues ;  and  for  the  defendant  on  th«>  third  and  last  z-^Held^  that  the 
award  waa  bad,  inasmuch  as  the  arbitrator  had  not  found  for  the  defendant  on  any  plea  which 
covered  the  whole  cause  of  action ;  and  that  although  he  hsd  found  for  the  plaintiff,  he  had 
awarded  no  damagea. 
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not  stated  whether  the  verdict  should  be  entered  for  the  plaintifls  or  defend- 
ant, and  if  for  the  plaintifls,  to  what  damages  they  aie*  entitled.  It  was  im- 
possible to  say  on  this  award,  for  which  party  judgment  ought  to  be  entered. 

W.  H,  WaUon  shewed  cause  in  the  first  instance. — The  award  is  no  doubt 
ambiguous,  but  if  the  Court  can  see  the  arbitrator's  intention,  they  will  not 
set  it  aside.  It  appears  on  the  face  of  the  award,  that  he  did  not  intend  to 
find  for  the  plaintifls,  for  if  he  had  meant  the  plaintifls  to  have  the  costs,  he 
would  have  gone  on  to  find  damages.  The  objection  has  arisen  from  a  mere 
error  in  copying  the  drad.  If  a  verdict  at  nt#t  print  be  entered  erroneously 
the  Court  will  amend  it,  and  this  is  an  analogous  case. — [Aldersont  B.-» 
Here  there  is  nothing  to  amend  by.] 

Parks,  B. — ^It  is  clear  that  some  mistake  has  been  made.  In  the  case  of 
an  erroneous  entry  of  a  verdict  at  nisi  prtu$,  the  court  corrects  it  by  virtue 
of  the  8th  Hen.  6,  c.  12,  on  the  presumptbn  that  it  is  a  misprision  of  the  clerk. 
But  here,  whichever  way  the  verdict  was  entered  there  would  be  error,  for 
the  arbitrator  has  not  found  for  the  defendant  on  any  plea  which  covers  the 
whole  cause  of  action,  and  although  he  has  found  for  the  plaintifls,  he  awards 
no  damages.  This  may  be  a  case  of  great  hardship,  but  as  it  is  impossible 
for  the  Court  to  ascertain  which  way  the  arbitrator  meant  to  find,  we  cannot 
interfere. 

Rule  absolute. 


Stehiqtuf. 


Davies  V.  Griffiths. 


"D  USB  Y  moved  for  a  rule,  calling  upon  the  under-sherifiTof  Merumeih^hire 
to  shew  cause  why  he  should  not  answer  for  a  contempt  of  Court,  in 
taking  more  fees  than  were  allowed  by  the  judges,  under  the  authority  of 
1  Fid.  c.  55,  ss.  2  &  3  (a).  The  under-sheriff'  having  levied,  sold  the  goods 
by  auction,  and  has  charged  for  poundage,  as  well  as  the  per  oentage  allowed 
by  the  new  table  of  fees.  The  question  is,  whether  the  29  Eiiz.  e.  4,  has 
been  virtually  repealed  by  1  Viet.  c.  55.  The  latter  Act  repeals  other 
Statutes,  but  makes  no  express  mention  of  29  Elit.  c.  4.  The  table  of  fees 
allowed  by  the  oflicers  of  the  Courts,  and  sanctioned  by  the  judges,  relates 

the  palling 


The  autnto 
I  Vict.  e.  55, 
relates  to  tboM 
aheriff's  feea 
on\j  wbich  are 
payableonaalM 
Of  auction ;  and 
haa  not  repeal- 
ed 29  Eliz.. 
c.  4.    Conse- 
auentlytheriffa* 
tees  under  the 
latter  Statute 
remain  the 
aamc  aa  oefore 
of  1  Vict  c55. 


(a)  The  second  section  of  1  Fict. 
c.  55,  18  to  this  eff*ect:  <*  And  be  it  en- 
acted. That  from  and  after  the  passing 
of  this  Act,  it  shall  be  lawful  for  sherifis, 
or  their  officers  concerned  in  the  execu- 
tion of  process  directed  to  sheriffs,  to 
take,  demand  and  receiire  such  fees,  and 
no  more,  as  shall  from  time  to  time  be 
allowed  bv  any  officer  of  the  several 
courts  of  law  at  fFettmiruterj  charged 
with  the  duty  of  taxing  costs  in  such 
Courts,  under  the  sanction  and  authority 
of  the  judges  of  the  said  Courts  respec- 
tively.'' *^ 


Section  3.  **  And  be  it  enacted.  That 
any  sheriff,  officer,  or  minister,  acting 
in  the  execution  of  process  directed  to 
any  sheriff  or  sheriffs,  or  engaged  or 
concerned  therein,  who  shall  extort,  de- 
mand, take  or  receive  from  any  person 
or  persons,  any  fee  or  fees,  gratuity  or 
reward,  not  allowed  as  aforesaid,  or 
greater  in  amount  than  as  allowed  as 
aforesaid,  such  sheriff,"  &c.  then  follows 
the  penalty. 


2  a2 


340 


TERM  REPORTS  in  the  EXCHEQUER. 


to  sales  by  auctions  only  (&).  But  the  remuneration  allowed  under  it  is 
greater  than  that  which  is  given  by  29  £7i>.  c.  4 ;  and  hence  it  may  be  pre- 
sumed that  the  intention  of  the  late  Act  was,  that  sheriffs  should  have  no 
greater  remuneration  than  is  there  mentioned. 


Per  Curiam  (c). — According  to  that  argument,  the  sheriff  would  not  be 
entitled  to  any  thing  for  taking  the  body  of  a  debtor  in  execution.  The  Act 
of  1  Vict.  c.  55,  has  nothing  to  do  with  poundage ;  it  relates  to  sales  by 
auction  only,  and  does  not  aflect  the  rights  of  the  sheriff  in  other  respects. 
If  no  sale  by  auction  takes  place,  the  sheriff  must  sell  the  goods  in  some  other 
manner,  and  then  he  will  be  entitled  to  his  fees.  There  is  no  ground  for  a 
rule. 

Rule  refused. 


(h)  In  the  table  of  fees  sanctioned  by 
the  judges,  under  the  authority  of  1 
Vict.  c.  55,  s.  2,  the  only  fees  allowed 
to  sheriffs  under  the  head  ^'  Executions'' 
are  as  follows: — "  For  each  man  left  in 
possession,  when  absolutely  necessary, 
if  boarded,  per  diem,  3i.  6i/.,  if  not 
boarded.  5s,  For  every  sale  by  auction, 
when  the  property  sold  does  not  pro- 


duce more  than  3001.,  5  per  cent.; 
4001,  4  per  cent ;  500/.,  3  per  cent. ; 
exceeding  500/.,  2}  per  cent.  For 
certificate  of  sale,  to  save  auction  duty, 
2i.  6</.  Bond  of  indemnity,  betides 
stamp,  \l.  10*.  6rf.  Certificate  of  exe- 
cution having  issued,  for  second,  d*.** 

(e)  Lord  Abinger,  C  B.,  Parke^  B., 
ana  Gurney,  B. 


CoppocK  V.  Bower. 


An  affreemtnt 
to  withdraw, 
in  conaiden- 
tion  of  money, 
an  election 
petition,  pre- 
tented  against 
the  return  of  a 
member  of  the 
Uouse  of  Com- 
mons on  the 
End  of  bri- 
,  it  illegal. 
such  an 
agreement  is 
adniissible  in 
eridence  to 
prove  the  ille- 
gality of  the 
transacli(<n 
without  being 
stamped. 


'nEBT  on  an  account  stated.  Second  plea,  as  to  500/.,  parcel  of  tbe  sum 
demanded,  actio  non,  l)ecause,  before  the  making  of  the  agreement 
bereinafter  mentioned,  at  a  certain  election,  holden  at  Maidstone,  of  a  burgees 
to  serve  in  Parliament  for  that  borough,  one  /.  M.  F.  bad  been,  by  the 
returning  officer,  declared  duly  elected,  and  returned  as  sucb  burgess ;  and 
against  such  election  and  return  a  certain  petition  had  been  thereupon  pre- 
sented by  certain  electors  of  the  said  borough  to  the  Ck>mmons'  House  of 
Parliament,  alleging  that  the  said  /.  A/.  F.  had  been  guilty  of  bribery  and 
corruption,  and  other  illegal  practices  in  the  Baid  election ;  and  that  the  return 
of/.  M,  F,  had  been  obtained  by  bribery,  treating  and  other  ille^l  practices; 
and  praying  that  the  said  election  and  return  might  be  declared  null  and 
void;  which  said  petition,  at  the  time  of  the  making  of  the  said  agreement 
hereinafter  mentioned,  was  pending,  the  prosecution  thereof  being  connded  by 
the  said  petitioners  to  the  care  and  management  of  the  plaintiff  as  their 
agent ;  and  thereupon  and  before  the  stating  of  the  account  in  the  declaration 
mentioned,  it  was  corruptly  and  unlawfully  agreed,  by  and  between  the 
plaintiff,  as  such  agent,  and  tlie  said  defendant,  that  the  defendant  should  pay 
to  the  plaintiff,  within  a  certain  time,  the  sum  of  500/.,'  and  procure  /.  M.  F, 
as  well  to  consent  that  his  election  and  return  should  be  declared  null  and 
void,  as  to  promise  that,  in  the  event  of  any  general  election  of  members  to 
serve  in  Parliament,  or  of  any  second  vacancy  occurring  in  the  representation 
of  the  said  borough,  he,  the  said  /.  M.  F.,  should  not,  either  by  himself  or 
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through  any  oi  nis  friends,  by  means  of  any  coalition  with  any  other  candidate,  Exchequer. 
oppose  the  election  and  return  of  one  A.  W,  R.  as  one  of  the  burgesses  of  coppock 
the  said  borough ;  and  that,  in  consideration  of  the  premises,  the  said  charges 
of  bribery  and  corruption,  and  other  illegal  practices  in  the  said  petition  con- 
tained, should  be  no  further  prosecuteii  against  /.  M.  F.,  and  upon  his 
election  and  return  being  declared  null  and  void,  and  the  said  /.  M.  F.  being 
again  proposed  as  a  candidate  for  the  said  borough,  no  other  candidate  should 
be  procured  or  assisted,  or  authorized  by  the  plaintiff  to  oppose  the  return  of 
y.  3f.  F.,  at  such  new  election ;  and  in  the  event  of  his  return,  no  petition 
should  be  presented  against  such  return ;  the  plaintiff  also  using  his  best  en- 
deavours to  procure  such  new  election  to  be  holden  within  four  days  after 
the  precept  in  that  behalf  should  be  received  by  the  returning  officer  of  the 
said  borough.  And  the  defendant  further  says,  that  the  said  account  so 
stated  between  the  plaintifl)  and  him,  the  defendant,  as  to  the  sura  of  500/., 
parcel,  &c.,  was  stated  of  and  concerning  the  sum  of  500/.  so  corruptly  and 
unlawfully  agreed  to  be  paid  as  aforesaid,  and  of  and  concerning  no  other 
sum  ;  and  the  same  by  reason  of  the  premises,  was  a  corrupt  and  unlawful 
account,  and  was  and  is  wholly  void. 

Replication  to  the  second  plea,  that  it  was  not  corruptly  and  unlawfully 
agreed  between  the  plaintiff,  as  such  agent,  as  in  that  plea  mentioned,  and 
the  defendant,  in  manner  and  form,  &c.,  nor  was  the  said  account  stated 
between  the  plaintiff  and  defendant  as  to  the  said  sum  of  500/.,  parcel,  &c., 
stated  of  and  concerning  the  said  supposed  sum  of  500/.  alleged  to  have  been 
so  corruptly  and  unlawfully  agreed  to  be  paid  as  in  the  plea  mentioned. 
luue  ihereon» 

At  the  trial  before  Pattesan,  J.,  at  the  Maidsione  Summer  Assizes,  1838, 
the  defendant  offered  in  evidence  three  unstamped  papers,  containing  the 
agreement  stated  in  the  plea.  Lata,  for  the  plaintiff,  objected  to  the  re- 
ception of  them,  on  the  ground  of  their  not  being  stamped.  The  learned  judge 
received  the  evidence,  and  the  defendant  had  a  verdict  on  the  plea  above 
stated. 

Law  now  moved  for  a  rule  to  shew  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  on  this  plea,  nan  obstante  veredicto;  or  why  there 
should  not  be  a  new  trial.  There  are  two  questions  for  the  consideration  of 
the  Ck>urt ;  first,  whether  this  agreement  is  illegal;  secondly,  whether,  being 
unstamped,  it  was  admissible  in  evidence.  This  is  not  an  illegal  contract. 
The  plaintiff,  as  agent  of  the  petitioners,  had  a  right  to  put  an  end  to  the 
petition,  and  if  so,  he  was  entitled  to  put  an  end  to  it  on  certain  terms.  Those 
terms  in  substance  were,  that  part  of  his  costs  should  be  paid  by  the  de- 
fendant. If  he  had  proceeded,  and  had  proved  bribery  and  agency,  the 
defence  against  the  petition  would  have  been  declared  frivolous  and  vexatious, 
and  he  would  have  been  entitled  to  his  costs.  This  is  not  to  be  considered 
an  agreement  to  forbear  to  press  a  charge,  but  an  agreement  not  to  urge  a 
petition  which  might  always  have  been  abandoned. 

Secondly,  this  agreement,  being  unstamped,  was  not  admissible.  The  rule 
with  regard  to  stamps  seems  to  be  this ;  that  where  an  instrument  is  used 
for  a  collateral  purpose,  it  is  admissible  without  a  stamp ;  but  where  it  is 
offered  as  direct  and  affirmative  evidence,  there  a  stamp  is  necessary.    In 
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Bj^j^M.      oases  of  forgery,  the  absence  of  a  stamp  does  not  prevent  the  jury  from  looking 
CoppocK       ^^  ^^  forged  instrument.  Rex  v.  Hawkewood  {a).     An  unstamped  agree- 
«•  ment  is  admissible  to  prove  usury,  Nash  v.  Dwieombe  {6) ;  but  that  case  is 

distiogtiishable,  as  the  purpose  was  collateral,  and  the  rule  depends  upon 
the  words  of  the  Statute,  12  Ann,  st.  2,  c  16,  s.  1,  which  forbids  the  takiog 
of  usurious  interest  "  by  any  deceitful  way  or  means,  or  by  any  covin,  engine, 
or  deceitful  conveyance."  So  an  unstamped  policy  may  be  read  in  evidence 
to  prove  the  eflecting  of  a  lottery  insurance ;  and  an  unstamped  promissory 
note,  given  by  a  voter  as  a  cloak  for  a  bribe,  has  been  held  admissible  evi- 
dence against  the  candidate  in  an  action  for  bribery.  But  in  those  cases  the 
1*  documents  were  tendered  in  evidence  for  a  collateral  purpose.  The  cases  on 
this  subject  are  collected  in  2  Starkie  on  Evidence,  2d  edit.,  p.  772.  On  an 
indictment  for  setting  lire  to  a  house,  with  intent  to  defraud  an  insurer,  an 
unstamped  policy  is  not  admissible  in  evidence  to  prove  the  contract  of  in- 
surance, Rew  V.  Gileon  (c).  in  a  late  case  at  the  Old  Bailey,  on  an  indict- 
ment for  stealing  fixtures,  an  agreement,  containing  the  terms  of  the  holding, 
was  refused,  because  it  was  not  stamped.  Whitwell  v.  Dimedale  (iQ,  shews 
that  an  agreement  which  is  not  stamped,  cannot  be  admitted  as  evidence  for 
any  purpose  whatever ;  not  even  to  shew  that  the  party  intended  to  commit 
a  fmud  by  that  agreement.  [He  also  cited  Vincent  v.  Coie  («),  and  Rex  v. 
Fotole  (/).  In  the  present  case  the  instrument  was  used  as  affirmative 
evidence  of  a  valid  agreement. — [Parke,  B. — It  was  received  on  the  ground 
of  its  being  an  invalid  agreement  in  one  respect.] — A  party  ought  not  to  claim 
an  exemption  from  the  consequences  of  his  signature,  by  virtue  of  an  agree- 
ment which  is  not  stamped. 

'  Lord  Abinoer,  C.  B. — If  there  had  been  any  doubt  on  this  question,  it 
would  be  proper  to  put  it  in  a  train  of  enquiry ;  but  the  principle  is  clear, 
and  the  only  question  is,  whether  it  governs  this  case.  The  authorities  shew 
that  the  Stamp  Act  dues  not  apply  to  the  case  of  an  agreement  which,  being 
void  in  its  commencement,  is  afterwards  set  up  as  obligatory.  It  is  conceded 
by  the  learned  Recorder,  that,  in  the  case  of  usury,  an  agreement  may  be 
admitted  in  evidence  without  being  stamped.  In  this  case  the  contract  is 
prima  facie  void,  and  if  stamped  would  not  be  valid;  and  it  would  defeat  the 
very  object  of  the  statute  and  common  law,  to  hold  that  a  party  should  not 
be  allowed  to  prove  an  illegal  agreement  unless  it  were  stamped.  Such  a 
decision  would  furnish  a  party  with  the  means  of  accomplishing  an  illegal 
object.  It  is  clear  that,  on  the  question  whether  an  agreement  is  void  or  not, 
a  document  which  is  not  introduced  with  a  view  to  enforce  the  agreement, 
does  not  require  a  stamp.  Suppose  two  parties  make  a  contract  to  commit 
a  robbery,  and  divide  the  spoil,  could  it  be  said  that  that  contract  was  inad- 
missible in  evidence  because  it  was  not  stamped  ?  Or  suppose  an  indictment 
for  a  conspiracy,  could  not  that  offence  be  proved  by  means  of  documents 
that  were  not  stamped  ?  The  object  of  the  Stamp  Act  was  to  prevent  parties 
from  availing  themselves  of  an  unstamped  agreement    The  question  then, 

(a)  Leach,  295.  (d)  Penke's  N.  P.  C  224. 

Xh)  1  Mo.  &  Rob.  104.  (e)  3  <^ar.  &  P.  481. 

(cj  1  Taunt.  95.  (/)  4  Car.  &  P.  492. 
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is,  whether  this  agreement  is  unlawful ;  and  I  think  it  is  so  at  common  law. 
Here  is  a  petition  charging  the  candidate  with  bribery,  and  the  enquiry  that 
takes  place  upon  it  is  instituted,  not  for  the  benefit  of  individuals,  but  of  the 
public.  As  soon  as  the  petition  is  presented,  the  public  alone  are  regarded. 
Where  a  petition  cannot  be  supported,  it  may  be  abandoned,  but  not  aban- 
doned for  money.  The  case  is  the  same  with  a  prosecution  for  any  other 
crime ;  a  party  must  not  take  money  as  a  motive  for  forbearing  to  prosecute. 
This  agreement  is  illegal  in  another  respect,  as  the  party  agrees  in  considera-* 
tion  of  a  sum  of  money  to  use  his  influence  at  another  election.  But  it  is 
sufficient  to  say  that  the  contract  is  illegal,  because  money  is  agreed  to  be 
given  as  an  inducement  to  stop  a  prosecution.  There  is  no  ground,  therefore) 
lor  disturbing  this  verdict. 

Parke,  6.— I  am  of  the  same  opinion.  The  first  question  is,  if  this  instm* 
ment  is  admissible  without  a  stamp.  I  think  it  is,  and  that  the  Stamp  Acts 
apply  to  those  cases  only  where  the  instrument  is  set  up  as  a  valid  agree* 
ment,  and  not  where  it  is  used  for  a  collateral  purpose.  Here  the  docnmenf 
was  oflered  in  evidence,  not  as  a  valid  instrument,  but  for  the  purpose  of 
cutting  down  another  agreement.  The  question  was,  whether  the  object  of 
part  of  the  agreement  was  to  cause  the  petition  for  bribery  to  be  withdrawn ; 
the  jury  have  found  that  it  was ;  that  part,  therefore,  of  the  agreement  was 
illegal.  The  penalties  for  bribery  have  been  imposed  for  public  purposes, 
and  to  stifle  a  petition  for  bribery  is  the  same  as  to  stifle  a  prosecution  for  the 
same  offence.  The  jury,  therefore,  were  right  in  saying  that  the  agreement 
was  proved,  and  the  plain  tifl*  cannot  recover. 

Alderson,  B. — ^By  the  schedule  of  65  Geo.  3,  c.  184,  an  agreement  is  to 
be  stamped,  whether  "  the  same  shall  be  only  evidence  of  a  contract,  or  obli* 
gatory  upon  the  parties  from  its  being  a  written  instrument.'^  The  meaning 
of  those  words  is,  that  the  instrument  shall  have  a  binding  eflect  But  here 
the  agreement  is  not  obligatory  upon  the  parties,  and  therefore  does  nri 
require  a  stamp.    It  is  an  illegal  agreement,  and  therefore  void. 

GuRNBY,  B.,  concurred 

Rule  refused. 


Clarkson  v.  Parker. 

jD  Y  an  order  of  Aldereon,  B.,  the  attorney  for  the  defendant,  who  had  be-  The  Court  will 
come  bankrupt,  was  required  to  deliver  to  the  assignees  of  the  bankrupt  ^ptfgiuoTOey' 
his  bill  of  costs,  to  be  taxed,  and  all  accounts  of  money  secured  by  him  on  ^^o  baa  ad- 
behalf  of  the  bankrupt ;  the  assignees  undertaking  to  pay  him  a  rateable  "Uipt  of^ 
dividend  on  what  might  be  found  due  to  him.     The  attorney  admitted  the  «>«»ey  o"  »c- 

•    A     !•  .     4.    1      «       I         .       »«.      .  *. ,  ,  count  of  the 

receipt  of  money  on  account  of  the  bankrupt.    His  charges  did  not  relate  to  banknipt.to  de- 
business  done  in  Court     Hum/rey,  having  obtained  a  rule,  calling  upon  the  Ihe  ailJ^ew? 
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assignees  to  shew  cause  whj  the  order  of  Jider$om,  B.,  should  not  be  re- 

scindedy 

R.  Gurney  now  shewed  cause. — The  assignees  are  wiDing  to  abandon  thai 
part  of  the  order  that  relates  to  the  taxation  of  the  bills,  but  they  contend  that 
they  are  entitled  to  know  the  state  of  accounts  between  the  bankrupt  and  his 
attorney.  This  motion  places  the  attorney  in  a  more  favourable  situation 
than  if  he  were  to  prove  under  the  fiat ;  since,  in  that  casv,  he  would  have  to 
surrender  all  papers  of  the  bankrupt  that  he  might  be  holding  as  securities. 
The  judge's  order  imposes  no  such  terms  upon  him. 


Hum/rey,  cantrd, — The  attorney's  mot  ive  for  refusing  to  deliver  his  bill  is,  that 
the  ezpence  of  preparing  it. would  amount  to  a  large  sum,  of  which  he  would 
recover  nothing  under  the  commission,  the  estate  of  the  bankrupt  being 
insolvent. — [Parke,  B. — ^There  is  no  doubt  that  we  might  order  this  bill  to 
be  delivered,  if  we  possessed  a  general  power  of  referring  attomey^s  bills  to 
taxation.  Mr.  Ttdd  says  (a),  that  the  Courts  possess  this  power,  but  coo- 
sidereble  doubts  were  entertained  on  that  point  when  the  question  was 
discussed  (6).  An  attorney  will  be  ordered  to  deliver  papers,  for  the  recovery 
of  which  a  mandamus  will  lie.  In  the  matter  of  Aitkin  (c)  is  in  point,  and 
has  not  been  overruled.] — The  Courts  have  the  power  of  ordering  attorneys 
to  deliver  their  bills  in  those  cases  only  where  there  is  a  jurisdiction  to  order 
those  bills  to  be  taxed.  It  is  now  settled,  by  the  cases  of  Dagley  v.  Ken" 
tieht  and  Clutter  buck  v.  Coombes  {d),  that  the  Courts  do  not  possess  a 
general  power  of  referring  an  attorney's  bill  for  taxation,  independ^itly  of 
the  Statute  (e).  The  case  fn  the  matter  of  Aitkin,  where  the  Court  com- 
pelled an  attorney  to  account  for  moneys  received  by  him,  was  decided  at  a 
time  when,  as  appears  from  Wileon  v.  Gutteridge  (/),  the  Courts  thought 
they  had  a  general  jurisdiction  to  order  taxation  of  an  attorney's  bill.  But 
this  latter  case  has  l)een  overruled  in  Dagley  v.  Kentieh,  and  Clutterbuck  v. 
Coombes t  and  therefore  the  decision  of  the  Court  will  not  be  governed  by  the 
decision  In  the  matter  of  Aitkin, — [Alderson,  B. — It  is  the  universal  practice 
to  compel  attorneys  to  account  for  moneys  received  by  them  in  their  pro- 
fessional character.  The  Courts  have  exercised  this  power  with  the  consent 
of  the  attornies  themselves ;  and  I  am  sure  it  is  the  interest  of  the  best  part 
of  the  profession  that  the  practice  should  continue.] — ^The  Stat.  2  Geo,  2,  c.  23, 
does  not  apply  to  bankrupts.  Again,  it  is  incidental  to  taxation,  that  the  party 
succeeding  shall  be  paid  the  costs  of  taxing.  But  in  this  case  it  is  proposed 
that  if  the  attorney  succeeds  in  establishing  his  entire  bill,  he  shall  only  be  paid 
rateably  with  the  other  creditors  of  the  bankrupt.  If  the  assignees  were  to 
bring  an  action  against  him  for  money  received  by  him  for  the  bankrupt,  be 
would  be  entitled  to  full  costs  if  he  succeeded  in  proving  that  the  bankrupt 
owed  him  more  than  he  had  received. 


(a)  P.  327,  9th  edit 
lb)  S^^e  Dagley  v.  Kentish,  2  B.  & 
Adul.  413. 
(e)  4  B.  &  Alder.  47. 
(rO  5  B.  &  Adul.  400. 


(e)  See  alio  Ex  parte  Bowles^  1 
Hodges,  143 ;  Doe,  d.  Palmer  v.  Roe, 
'  Har.  &  Wol.  339 ;  4  Uowl.  95. 

(f)  3  B.  &  Cr.  157. 
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Parkb,  B. — It  is  the  common  practice  to  take  out  a  summoos,  calling  upon 
attornies  to  shew  cause  why  they  should  not  deliver  a  signed  bill  of  costs, 
and  no  mention  of  taxation  is  made  in  the  summons ;  and  surely  it  is  rea- 
sonable that  a  party  should  have  power  to  ascertain  the  amount  of  his  debt. 
There  is  no  doubt  that  the  bankrupt  could  have  compelled  the  attorney  to 
deliver  his  bill,  and  the  question  is,  whether  the  assignees  stand  in  the  same 
situation.  1  thinks  on  the  whole,  that  the  attorney  must  deliver  his  bill,  but 
we  make  no  order  with  regard  to  taxation.  The  rule,  therefore,  will  be  ab- 
solute for  striking  out  of  my  brother  AiderMwCs  order  so  much  as  relates  to 
taxation,  and  discharged  as  to  rescinding  what  relates  to  the  delivery  of  the 
bill,  and  the  undertaking  of  the  assignees  to  pay  the  attorney  a  dividend. 


Ex(hftjugr. 


Aldbrson,  B. — The  Statute  which  directs  an  attorney's  bill  to  be  taxed, 
modifies  his  right  to  have  that  bill  settled  by  a  jury ;  but  it  dues  not  afiect 
the  right  of  the  Court  to  order  him  to  deliver  that  bill. 

GuRNEY,  B. — It  is  certainly  common  to  incorporate  in  one  instrument  an 
order  for  the  delivery  of  a  signed  bill,  and  an  order  for  its  taxation;  but  there 
is  no  reason  why  each  order  may  not  be  made  separately. 

Rule  absolute  for  resc'mding  so  tnuch  of  the  judge's  order  as  related 
to  the  taxation  of  the  bill ;  discharged,  as  to  rescinding  what 
related  to  the  delivery  of  the  bill,  and  the  undertaking  of  the 
assignees  (^). 


(g)  In  Ex  parte  Hicks^  2  Deac.  & 
(■hit.  573,  a  stimmarir  application  wa4 
made  against  three  attornies,  jointly,  to 
pav  over  to  the  assignees  a  sum  of  money 
which  they  had  received  as  the  bank- 
rupt's solicitors,  under  an  order  of  the 
Court  of  Chancery  J  and  it  was  held,  that 
the  application  was  not  sustainable,  as 
they  were  not  all  collectivelv  attomies  of 
the  Court  of  Review.  The  reporters 
add  a  quare^  whether  such  an  order 
would  have  been  made  if  the  parties  had 
been  all  altomies  of  that  Court. 


As  to  cases  where  the  Court  will  order 
an  attorney  to  pav  over  or  to  account 
for  money  received  by  him  on  account 
of  his  client,  see  In  re  Bonner^  4  B.  & 
Adol.  811 ;  1  Nev.  &  Man.  555;  Hod- 
son  V.  Ferrally  2  Dowl.  264 ;  Ex  parte 
Deanef  2  Dowl.  533;  In  re  Fenton^  3 
Ad.  &  £11.  404;  1  Har.  &  Woll.  310; 
E*  parte  Cripwell,  1  Will.  Woll.  & 
Dav.  356. 


DOWLBR  V.    COLLES. 


ASSUMPSIT  for  go«ds  sold  and  delivered.     Pleas,  non  assumpsit,  and 
payment.     Archboid  having,  before  the  delivery  of  the  replication,  ob- 
tained a  rule  to  shew  cause  why  the  venue  should  not  be  changed,  under 
special  circumstances, 

Hayes  shewed  cause,  and  contended,  that  the  application  was  premature, 
having  been  made  before  issue  was  joined.  He  cited  Arehbald,  vol.  2,  p. 
728,  edit.  1834. 


An  application 
to  change  the 
venue  under 
special  circum- 
stances, mav 
be  made  before 
issue  joined, 
if  the  Court 
can  see  what 
the  issae  will 
be. 
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Exchequer. 


Arehboidf  eatUrd, — It  is  sufficient  if  the  Court  are  able  to  see  what  the 
issue  will  be.     Here  the  nature  of  the  defence  is  evident. 

Fff  Curiam. — It  is  taking  the  rule  without  the  reason  to  say  that  the 
venue  cannot  be  changed  until  the  issue  has  been  actually  joined.  It  is  siif- 
ficient  if  the  Court  can  see,  as  in  the  present  case,  what  the  issue  will  be. 
The  rule  must  be  made  absolute. 

Rule  absolute  (a). 


552I 


(a)  fFtaiherhy  v.  Gwring,  3  B.  &  Cr. 

2;  Maude  v.  SessionSt  I  C  M.  & 
R08.  86;  4Tyrw.  275;  2  Dowl.  699; 
Parmeter  ?.  Oltomf,  3  Dowl.  66 ;  Ynude 
V.  Youde,  4  Dowl.  32;  1  Har.  &  Wol. 


338;  Belt  r,  Harrison,  2  Cr.  M.  &  R 
733 ;  1  Gale,  269 ;  1  Tf  rw.  &  Gr.  193; 
4  Dowl.  181.  See  also  TiUdM  JVno 
Practice,  308. 


Where  the 
wife  of  a  lu- 
natic, agftinst 
whom  no  com« 
mission  of 
lunacy  had 
issuea,  had  in- 
Btructed  an 
attorney  to 
bring  an  action 
in  her  hus- 
band's name, 
and  the  de- 
fendant had 
paid  money 
into  Court  :— 
Held,  that  she 
was  entitled 
to  have  the 
money  paid 
out  to  her. 


Rock  v.  Sladb. 

AN  action  having  been  brought  to  recover  the  sum  of  800/.,  the  defendant's 
attorney  obtained  a  summons,  calling  upon  the  plaintifTs  attorney  to 
shew  upon  whose  authority  the  action  had  been  commenced.  At  the  hearing, 
the  plaintiflTs  wife  stated  that  her  husband  had  lost  his  reason,  but  that  no 
commission  of  lunacy  had  issued  against  him,  and  that  the  action  was  com- 
menced by  her  directions  for  the  benefit  of  his  family.  Under  these  circum- 
stances, Coleridge,  J.,  ordered  the  sum  claimed  to  be  paid  into  Court  to 
abide  the  determination  of  the  full  Court. 

ir«ffy  having  obtained  a  rule  to  shew  cause  why  the  sum  in  question  should 
not  be  paid  out  of  Court  to  the  wife  of  the  plaintiff  or  her  attorney, 

Peleredarjff* shewed  cause. — The  plaintifT,  being  a  lunatic,  was  incapable  of 
appointing  an  attorney,  as  that  act  presupposes  sense  and  judgment.  Hence 
it  follows  that,  if  this  Court  allows  the  defendant's  money  to  be  taken  out  of 
Court  by  the  lunatic*8  wife,  and  the  lunatic  recovers  his  senses,  and  sues  the 
defendant  for  the  money,  it  will  be  no  defence  (or  the  latter  to  plead  that  the 
money  paid  in  by  him  was  taken  out  in  consequence  of  an  order  of  this 
Court. 

Lord  Abingbr,  C.  B. — ^If  no  money  had  been  paid  into  Court,  and  judg- 
ment had  passed  against  the  defendant,  he  would  have  been  protected  against 
any  future  action  at  the  suit  of  the  lunatic.  But  he  thinks  proper  to  inter- 
rupt the  course  of  the  suit  by  paying  money  into  Courts  and  therefore,  cannot 
complain  if  his  defence  is  rendered  somewhat  weaker  than  it  would  otherwise 
have  been.  I  am  inclined  to  think,  however,  that  a  rule  of  this  Court  would 
be  a  sufficient  protection  to  him.  But  my  judgment  does  not  proceed  on  that 
ground.  It  is  impossible  for  this  Court  to  enquire  into  the  slate  of  mind  of 
this  plaintiff,  and  to  pronounce  whether  he  is  a  lunatic  or  not  The  rule  must 
be  made  absolute. 


Parke,  Aldbrson,  and  Gurney,  Barons,  concurred. 


Rule  absolute 
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HUGHBS   V.    ReES.  Ex^«9ver. 

fpHIS  was  a  rule  calling  upon  a  sheriff  to  shew  cause  why  an  attachment  A  writ  of  em- 
should  not  issue  against  hini  for  not  making  in  due  time  a  return  to  a  foJ^^'^^SfJ' 
writ  of  venditioni  exponas.    AJi.fa.  having  been  issacd  and  duly  returned,  writ  o/yL/a., 
a  writ  of  venditioni  exponas  was  issued  on  the  31st  of  Jufy,  and  on  the  1st  turned  in  obe.' 
of  September,  an  order  of  a  judge  to  return  it  in  eight  days  was  served  on  the  ^j^*^j\„ 
sheriff.     No  return  was  made  in  the  month  of  September,     On  the  20th  of  aubjMta  the  ' 
November,  the  present  rule  was  moved  for,  previously  to  which  the  sheriff  had  Jttachmort' 
made  his  return,  and  had  paid  the  produce  of  the  sale  into  the  hands  of  the  under  Rule  IS 

*  ^M  M%ch.  Tcm.  3 

plamtiff.  WiU.  4. 

Jervie  shewed  cause. — The  sheriff  has  not  rendered  himself  liable  to  at- 
tachment, as  he  has  been  guilty  of  a  nominal  default  only.  This  is  merely 
a  question  of  costs.  The  plaintiff  should  have  applied  to  the  sheriff  for  his 
costs  in  the  first  instance,  and  ought  not  to  have  brought  him  into  Court; 
and  as  he  has  not  taken  that  step,  the  sheriff  is  entitled  to  the  costs  of  the 
present  application. 

R,  V,  Richards,  contrd, — The  sheriff  is  liable  to  an  attachment  under  the 
rule  13  Mich.  Term,  Z  W,  4  (a),  made  in  pursuance  of  2  Will.  4,  c.  39,  s. 
15 ;  since  it  is  plain  from  the  case  of  Charter  v.  Peeter  (5),  and  Milton  v. 
Eldrington  (c),  that  a  writ  of  venditioni  exponas  forms  part  of  a  fi.fa. ; 
otherwise  the  writ  of  error,  sued  out  subsequently  to  the  writ  of  yf./a.,  but 
before  the  writ  of  venditioni  exponas,  would  have  been  a  supersedeas  to 
the  latter  writ. 

Per  Curiam. — ^We  think  Mr.  Richards  has  put  the  right  construction  upon 
the  rule  of  Court,  and  that  a  venditioni  exponas  forms  part  of  the  writ  of 
fi.fa,,  since  it  directs  the  sheriff  to  execute  the  latter  writ  in  a  proper  manner. 
The  sheriff,  in  this  case,  has  been  guilty  of  a  default,  and  it  was  his  duty  to 
be  regular,  otherwise  the  proceedings  of  the  Courts  would  fall  into  contempt. 
At  the  same  time,  the  plaintiff  would  have  acted  more  candidly  if  he  had 
applied  to  the  sheriff  for  his  costs  instead  of  coming  to  this  Court ;  although 
certainly  he  was  not  bound  to  do  so.  This  rule  will  be  discharged,  but  the 
sheriff  must  pay  his  own  costs,  and  the  costs  of  this  application. 

Rule  discharged  accordingly. 

(a)  ^*  It  IB  further  ordered,  that  in  to  serve  such  rule  of  Court,  or  to  make 
case  a  judge  shall  have  made  anv  order  any  fresh  demand  of  performance  there- 
in the  vacation,  for  the  return  of  any  on,  but  an  attachment  shall  issue  forth- 
writ  issued  by  authority  of  the  said  Act,  with  for  disobedience  of  such  order, 
or  any  writ  of  ca.  sa.,  fi.fa.^  or  elegit,  whether  the  thing  required  by  such  order 
on  any  day  in  the  vacation,  and  such  shall  or  shall  not  have  been  done  in  the 


order  shall  have  been  duly  served,  but     mean  time.^* 
obedience   shall   not    have  been  paid         '—  -      -- 
thereto,  and  the  same  shall  have  been 
made  a  rule  of  Court  in  the  Term  then 
next  following,  it  shall  not  be  necessary 


obedience   shall   not    have  been  paid         (h)  Cro.  Eliz.  597* 

thereto,  and  the  same  shall  have  been  (c)  Dyer,  99,  a.     See  also  Tocock  v, 

made  a  rule  of  Court  in  the  Term  then      Honyman,  Yelv.  6. 
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Ewehequn. 


Jones  v.  Willtams. 


The  plea  of 
Not  Guilty  18 
»  good  plea  to 
an  action  by  a 
landlord  on  11 
Geo.  2,  e.  19, 
a.  3,  for  aasist- 
iog  a  tenant  in 
the  fraudulent 
remoTal  of  his 
goodi. 


'nEBT,  bj  a  landlord,  on  the  II  Geo.  2,  c.  19,  8.  3,  a^inst  the  defendanl, 
for  assisting  the  tenant  fraudulently  (o  carry  away  his  goods  from  the 
premises.  Plea,  Not  Guilty.  At  the  trial,  before  Vaughan,  J.,  at  the  Me- 
rionethshire  Summer  Assizes,  1838,  the  defendant  proposed  topro?e  that  he 
and  his  brother,  together  wiUi  the  tenant,  were  jointly  entitled,  under  the  will 
of  a  relation,  to  certain  property.  That  this  property  was  divided,  and  that 
the  goods  which  the  defendant  had  removed  were  the  shares  which  had  been 
assigned  to  him  and  his  brother  This  evidence  was  objected  to,  but  the 
learned  judge  received  it,  and  a  verdict  was  found  for  the  defendant,  with 
leave  to  the  plaintiff  to  move  tu  enter  a  verdict  for  him  for  144/.,  if  the 
Court  should  be  of  opinion  that  the  defendant  could  not  avail  himself  of  his 
defence  under  the  plea  of  Not  Guilty* 

Jervts  now  moved  accordingly. — It  must  be  admitted,  since  the  case  of 
Spencer  v.  Svoannell  (a),  that  this  is  a  penal  action.  But  the  question  \^ 
whether  the  present  plea  is  given  by  the  21  /ac.  1,  c.  4,  s.  4,  since  it  is  clearly 
not  given  by  the  1 1  Geo.  2,  c  19.  It  is  submitted,  that  the  words  of  the 
fourth  section  do  not  apply  to  a  case  like  the  present ;  for  they  resemble  the 
words  of  the  second  section,  which  have  been  held  to  apply  only  to  actions 
at  the  suit  of  relators,  informers  and  promoters. — [Parke,  B, — We  held,  in 
Spencer  v.  Stccmnell,  that  the  fourth  section  applied  to  all  penal  actions. — 
Lord  Ahinger,  C.  B. — The  only  question  is,  whether  the  Statute  of  Jamet 
is  confined  to  penal  actions  created  before  the  passing  of  that  Act.] — He 
cited  Coppin  v.  Carter  (fi),  and  the  judgment  of  the  Court  in  Faulkner  v. 
CheveU  (c). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  afterwards  delivered  by 
Lord  Abinoer,  C.  B. — ^The  question  in  this  case  was,  whether  the  plea  of 
Not  Guilty  was  a  good  plea  to  an  action  for  assisting  a  tenant  in  the  fraudulent 
removal  of  his  goods  to  prevent  a  distress.  We  are  of  opinion  that  this  case 
is  governed  by  the  decision  of  this  Court  in  Spencer  v.  Swannell,  and  that 
the  plea  is  good.  The  fourth  section  of  the  Statute  of  James  applies  to  all 
subsequent  Statutes,  and  therefore,  the  new  rules  do  not  prevent  the  general 
issue  from  being  pleaded  in  penal  actions  created  subsequently  to  that 
Statute.     The  rule  will,  therefore,  be  refused. 

Rule  refused. 


(a)  3  Mee.  &  W.  154;   1  Horn  & 
Hurls.  56. 

(b)  I  Term  R.  462. 


(c)  5  Ad. 
WolL  183. 


&  Ell.  220;   2  Har.  & 
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Duckworth  v.  Harrison.  Exchequer, 

fPHE  declaration  stated,  that  before  and  at  the  time  of  the  making  of  the  Debt  for  money 

agreement,  and  promise  of  the  defendant   thereinafter  mentioned^   a  {^J'JISd^OT 

certain  action  bad  been  brought,  and  was  then  depending  in  the  Common  an  account 

Pleas  at  Lancaster,  wherein  the  present  defendant  was  plain tifi*,  and  the  present  n^q^m  indll 

plaintiff  defendant :  that  it  was  then  agreed  between  the  parties  to  leave  the  *"*^»*°^, 

•   .,        .               ,,.        .         ^    A     w^        t  ^          1               i*              %  t            1  •et-off.    Before 

said  action  to  the  arbitration  of  A.,  B.,  and  C,  and  to  perform  and  keep  the  triml,  the  partes 

award  of  the  said  arbitrators.     That  it  was  further  agreed  that  the  costs  of  f^^elheStion 

the  said  reference  and  award  should  abide  the  event  of  the  award.     The  de-  to  the  award  of 

claration  then  stated,  that  the  arbitrators  awarded  that  the  present  defendant  ^^  that  "he  ' 

was  not  entitled  to  recover  in  the  said  action  against  the  present  plaintiff,  and  costs  of  the 

that  the  present  defendant  had  not,  at  the  time  of  commencing  the  said  action,  award  should 

or  at  any  time  afterwards,  any  cause  of  action  against  the  present  plaintiff.  *^en*o^*he 

That  thereby,  the  event  of  the  said  award  was  in  favour  of  the  present  plain-,  said  award." 

tiff,  that  the  plaintiff's  costs  of  the  said  reference  and  award  were  taxed  and  whowunot^' 

allowed,  and  that  they  were  not  paid  by  the  defendant,  but  were  still  due.  r«queated  to 

The  third  plea  traversed  the  taxation  of  the  costs  of  the  reference,  and  of  issue,  awarded 

the  award.  thattte-pUin- 

tiffin  the 

The  fourth  plea  stated  that  the  action  in  the  Court  of  Common  Pleas  at  action  below 

Lancaster,  in  the  declaration  and  agreement  of  reference  mentioned,  was  an  to*recoverVn*^** 

action  of  debt  for  money  paid,  money  lent,  and  on  an  account  stated,  to  which  ^^**!f'^f"^*°^ 

the  defendant  pleaded  nunquam  indebitatus^  and  a  set-off;  that  the  plaintiff  nor,  at  the 

joined  issue  on  the  first  plea,  and  traversed  the  set-off;  that  the  said  issues  *»»«?fcom- 

,*  mencmg  the 

were  matters  to  be  decided  and  awarded  upon  by  the  arbitrator;  that  the  action,  or  at  any 

said  arbitrators  did  not  arbitrate  or  award  on  the  said  issues,  or  either  of  them,  l^^^s  mt 

except  as  in  the  declaration  mentioned,  by  means  of  which  the  award  in  the  cause  of  action 

declaration  mentioned  was  uncertain,  not  final  and  wholly  void.     Verification,  ffndant"^    ^ 

Replication,  to  the  last  plea,  that  the  issues  in  that  plea  mentioned  were  ,  A'*  ■^***'* 

not  matters  to  be  awarded  upon  by  the  said  arbitrators,  otherwise  than  by  brousht  to 

the  reference  in  the  declaration  mentioned,  and  that  the  arbitrators  were  not,  costs  of  the 

during  the  reference,  requested  by  the  defendant  to  award  specifically  on  the  reference  and 

issues  in  that  plea  mentioned.     Verification,  ^x,  that  if  U 

To  the  third  plea  there  was  a  demurrer,  assigning  for  causes  that  the  plea  ^^  i»jt«nded 

It                          •       t      1     .         .         ^   1             .          ^    1         1   .     .«.!  that  the  arbi- 

traversed  the  averment  m  the  declaration  of  the  taxing  of  the  plaintiff  8  costs  tratorahould 

of  the  reference  and  award,  which  was  an  immaterial  allegation,  and  that  the  J^*^  J"  *■** 

plea  contained  no  defence  to  the  action ;  that  the  declaration  averred  that  should  hare 

plaintiff  had  incurred  and  paid,  and  became  liable  to  pay  certain  costs  of  the  J^^  d?^M- 

reference  and  award,  of  which  the  defendant  had  notice,  and  that  the  plea  «»^.yt  that  the 

I  ^  ^     •               .                <•    I                                              1                  .*.                     .  arbitrator  had 

ought  to  have  put  some  of  those  matters  in  issue ;  that  even  if  any  taxation  determined 

of  those  costs  were  necessary,  it  was  the  defendant's  duty  to  have  procured  *^®  •ction. 
such  taxation,  and  that  he  couki  not  take  advantage  of  his  own  default,  which, 
by  his  third  plea,  he  had  attempted  to  do. 

Joinder  in  demurrer.  To  the  replication  to  the  last  plea  there  was  a  de- 
murrer, assigning  for  causes  that  the  replication  was  argumentative,  hypo- 
thetical and  uncertain,  and  that  it  was  double  in  stating  two  distinct  matters 
of  defence ;  first,  that  the  issues  were  not  matters  referred,  except  as  in  the 
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Duckworth 

V. 

Harbison. 


declaration  mentioned ;  secondly,  that  the  arbitrators  were  not  specifically 
requested  to  award  on  each  issue. 

W,  H.  Watsotif  in  support  of  the  demurrer  to  the  third  plea,  and  of  the 
replication  to  the  last  plea.  The  costs  which  the  plaintiff  is  seeking  to  reoover, 
are  not  the  costs  of  the  cause,  but  the  costs  of  the  reference  and  award.  They 
do  not  depend  upon  the  particular  issues,  but  in  ordo*-  *o  entitle  the  plaintiff 
to  them,  it  is  only  necessary  to  establish  that  there  is  an  event  upon  which 
they  arise.  The  costs  of  the  reference  and  of  the  award  are  materially  dif- 
ferent from  the  costs  of  the  action.  Before  the  late  rule  of  H.  7!,  2  Will.  4, 
c.  74,  when  a  verdict  was  found  for  the  defendant  upon  the  plea  of  nan  iutump- 
sit,  the  finding  upon  the  plea  of  set-off  became  immaterial,  and  it  was  cus- 
tomary to  discharge  the  jury  as  to  such  issue.  But  since  that  rule,  the  costs 
must  be  taxed  on  each  issue,  and  it  is  for  that  purpose  alone  that  there  must 
be  a  distinct  finding.  The  arbitrator,  by  determining  that  the  defendant  had 
not,  at  the  time  of  the  commencement  of  the  action,  or  at  any  time  aflerwards, 
any  cause  of  action  against  the  plaintiflf,  has  virtually  and  substantially  found 
all  the  issues  for  the  plaintiff,  Dauhuz  v.  Riekman  (a).  As  the  arbitrator 
was  not  required  by  the  defendant  to  award  specifically  on  each  issue,  he  was 
not  bound  so  to  do.  The  replication  has  been  framed  with  reference  to  the 
decision  of  this  Court  in  Dibben  y.  J%e  Marqui*  of  Anglesea  (Jb),  There, 
by  an  order  of  Nui  Prius^  three  actions,  and  all  antecedent  causes  of  artion, 
between  the  parties  were  referred  to  the  decision  of  an  arbitrator.  The  first 
was  an  action  on  the  case  brought  by  D.  against  A.  for  disturbance  of  com- 
mon ;  the  second  was  an  action  of  trespass,  quare  clausum  fregit,  by  A. 
against  />.  and  P, ;  and  the  third  was  an  action  of  trespass  by  A,  against  P. 
2>.  and  £.,  which  had  not  proceeded  further  than  the  pleas.  By  the  terms  of 
the  submission,  any  other  persons  claiming  rights  of  common  over  the  /oetif 
m  quo.  and  particularly  one  H,,  under  whom  the  defendants  justified  in  some 
of  Uie  pleas  in  the  actions  of  trespass,  were  to  be  at  liberty  to  become  parties 
to  the  reference,  and  the  object  of  the  reference  was  declared  to' be  for  the 
purpose  of  ascertaining,  securing  and  regulating  the  rights  of  the  commoners, 
and  the  extent  of  certain  woods  and  coppices,  as  far  as  conueme4  the  prties 
to  the  reference.  In  the  action  on  the  case.  Not  Guilty  was  pleaded.  In  the 
first  action  of  trespass,  the  defendants  pleaded  Not  Guilty,  and  sevend  other 
pleas,  upon  which  issues  were  joined.  In  the  other  action  of  ta^spass,  Nut 
Guilty,  and  pleas  justifying  the  trespasses  were  pleaded,  but  upon  which  do 
issue  had  been  joined  at  the  time  the  matter  was  referred.  In  the  action  on 
the  case,  for  disturbance  of  common,  the  arbitrator  awarded  that  a  verdict 
should  be  entered  for  the  plaintiff*  on  certain  counts  of  the  declaration.  In  the 
action  of  trespass,  which  was  at  issue,  he  found  that  the  defendants  were  not 
guilty  of  the  trespasses,  and  in  the  other,  that  the  plaintifif  had  no  cause  of 
action  against  the  defendants.  The  arbitrator  took  no  notice  of  the  other 
issues,  but,  in  pursuance  of  the  terms  of  the  submission,  declared  by  his  an-artl 
what  the  rights  of  the  parties  were  as  to  the  enjoyment  of  the  common,  and 
inclosing  of  the  woods  in  future.  He  then  awarded  that  A.y  who  was  the 
defendant  in  the  first-mentioned  action,  and  the  plaintiff  in  the  other  two. 


(a)  4  Dowl.  129;  1  Hodges,  75;  1 
Scott,  564. 


tf )  2  Cr  &  Mec.  722. 


MICHAELMAS  TERM,  1888.  351 

should  pay  all  the  costs  of  the  reference  and  award.  It  was  held,  first,  that  Exdiequer, 
the  award  was  final,  and  that  all  the  matters  material  to  the  determination 
of  the  causes  were  sufficiently  disposed  of.  Secondly,  that  the  arbitrator^ 
not  having  been  requested  to  decide  on  the  other  issues  with  reference  to  the 
costs,  he  was  not  bound  to  do  so.  There  it  was  considered,  that  the  finding 
on  all  the  issues  coutd  only  be  material  with  respect  to  the  question  of  costs. 
EardU^  v.  Steer  (e),  is  an  authority  to  shew  that,  in  this  case,  the  event  is 
sufficiently  determined  in  favour  of  the  defendant.  There,  the  cause,  and  all 
matters  in  difference,  were  referred  to  an  arbitrator,  the  costs  to  abide  the 
event  of  the  award.  The  defendant  had  a  cross  demand  for  a  larger  amount 
than  the  plaintiff  claimed  in  the  action.  The  arbitrator  awarded  that  the 
action  should  cease  and  be  no  further  prosecuted ;  that,  on  the  balance  of 
accounts,  661/.  was  due  from  the  plaintiff  to  the  defendant,  and  that  the 
plaintiff  should  pay  that  sum  to  the  defendant;  and  the  Court  held,  that  the 
suit  was  definitely  determined  in  favour  of  the  defendant.  So  here,  the  award 
is  tantamount  to  a  finding  for  the  defendant  upon  the  general  issue.  It  is 
not  indispensably  necessary  that  an  arbitrator  should  award  on  each  issue, 
if  his  intention  as  to  each  of  them  be  sufficiently  clear  from  the  general  lan- 
guage of  the  award,  Hunt  v.  Hunt  (d),  Moore  v.  Buliin  (e) 

Cromptan^  eontrd  — ^The  third  plea  is  good  ;  it  traverses  the  only  allega* 
tion  which  shews  that  the  defendant  was  liable  to  pay  the  costs  of  the 
reference  and  the  award*  That,  then,  is  a  material  allegation. — [Parke,  B.^^ 
It  would  have  been  sufficient  to  have  stated  in  the  declaration  that  the  award 
was  in  the  plaintiff's  favour.] — ^Tbe  amount  to  be  recovered  depended  upon 
the  taxed  costs,  and  the  plaintiff  could  have  no  claim  until  they  were  ascer« 
tained,  Sadler  v.  Roinne  (/),  Bigland  v.  Skelton  (g).  Secondly,  the  repli- 
cation is  bad.  Where  an  action  in  which  several  issues  are  raised  is  submitted 
to  arbitration,  the  arbitrator  is  bound  to  award  on  each  issue.  The  costs  of 
the  reference  and  award  are  to  abide  the  event  of  the  award ;  that  is,  the 
event  of  all  the  issues.  It  is  well  established  that  the  *1  event,"  does  not 
mean  the  general  result,  but  the  legal  event.  In  Norrit  v.  Daniel  (A),  a 
cause  (the  declaration  in  which  contained  eight  counts),  and  all  matters  in 
difference  between  the  plaintiff  and  defendant  were  referred ;  the  costs  of  the 
cause,  and  of  the  reference  and  award  relating  thereto,  to  abide  the  event. 
The  arbitrators  found  that  the  plaintiff  had  good  cause  of  action,  in  respect 
of  the  matters  charged  in  ^y^  of  the  counts,  and  awarded  5/.  damages,  and 
directed  that  no  further  proceedings  should  be  had  in  the  cause ;  but  made 
no  specific  award  as  to  the  three  remaining  counts,  and  it  was  held  that  the 
award  was  not  final,  there  being  no  determination  as  to  the  three  last-men- 
tioned counts,  and  consequently  no  legal  event  as  to  them  to  authorize  the 
taxatioD  of  costs.  This  doctrine  is  supported  by  the  case  of  Woof  t. 
Moofmr  (t).  It  is  said  that,  before  the  late  rule  this  question  did  not  arise, 
but  it  is  submitted  that,  since  that  rule,  there  must  be  a  determination  on 
each  particular  issue.    A  cause  of  action  is  not  barred  by  a  set-off,  but  if  the 

(c)  2  r.  M.  &  R.  327 ;  4  Dowl.  423.         (/)  1  Camp,  253. 

(d)  5  Dowl.  442;    1  Will.  Well.  &         \g)  12  East,  436. 
Dav.  62.  {h)  10  fiing.  507;  4  M.  &  Scott, 


(^)  2  Nev.  &  Per.  436 ;  1  Will.  Woll.      383 ;  2  Dowl.  79 
\  Da^ 


&  Dav.  638 ;  2  Tidd.  Prac.  1)81.  (i)  4  Bing.  N.  C.  449  ;  1  Arnold,  199. 
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argument  on  the  other  side  were  to  preTail,  the  defendant  would  not  only 
lose  the  costs  of  the  issue  which  should  hare  been  found  for  him,  but  would 
have  to  pay  them.  In  Dibbin  v.  Mar  qui*  of  Anglesea,  the  verdict  was  en- 
tered for  the  defendants  on  the  general  issue ;  consequently,  the  other  issues 
became  immaterial.  Upon  this  award  it  is  difficult  to  say  how  judgment  is 
to  be  entered.  Two  matters  have  been  referred,  first,  whether  there  was  a 
debt  due  from  the  defendant  to  the  plaintiff,  and  secondly,  whether  the  de- 
fendant had  8et>off  against  the  plaintiffs  claim,  and  the  arbitrator,  not  having 
decided  upon  each,  the  award  is  not  final. 


W.  H.  Watson,  in  reply. 


Cur.  adv.  mtU. 


Lord  Abinger,  C.  B.,  now  delivered  the  judgment  of  the  Court. — ^The 
question  in  this  case  turned  upon  the  construction  of  an  award.  The  cause 
of  action  was  referred  to  arbitration,  and  the  submission  stated,  amongst 
other  things,  that  it  was  thereby  agreed  that  the  costt  of  the  referen€e  and 
award  should  abide  the  event  of  the  award.  The  present  action  was  brought 
to  recover  the  costs  of  the  reference  and  award,  and  the  question  was,  whether 
or  not  the  award  was  final.  On  the  one  hand,  it  was  contended  that  the 
award  was  final,  because  it  put  an  end  to  the  action,  and  therefore,  in  efiect, 
the  platntiff  ought  to  be  nonsuited.  On  the  other  hand,  it  was  said  that,  ss 
there  were  two  pleas  to  the  action,  namely,  the  general  issue  and  a  set-off, 
because  the  arbitrator  had  not  decided  specifically  upon  both  issues,  he  had 
not  determined  the  action.  We  have  taken  time  to  consider  our  judgment, 
and  have  finally  come  to  the  conclusion,  that,  if  it  was  intended  that  the  ar- 
bitrator should  find  distinctly  upon  each  issue,  he  ought  to  have  been  requested 
so  to  do.  Here  the  costs  of  the  reference  and  award  abide  the  event  of  the 
award  ;  then  the  arbitrator  has  determined  the  action  by  saying  that  the 
plaintiff  had  no  right  of  action  at  all.  The  costs  follow  the  event  of  the 
action  itself,  and  not  of  any  particular  issue.  To  decide  that  the  plaintifl'had 
no  right  of  action,  is  to  determine  the  action,  and  the  costs  abide  that  event. 

Judgment  for  the  plaintifil 


Anderson  v.  Fuller. 


Si  m?ueT.'?    I^  *'^  ^  ^^^  J^y  ^^«"*  *  ""^^^^  ^^^  the  plaintiff,  damages  2000/1,  subject 
differenctt.  to  a  reference  of  the  cauRA.  and  nil  maffaxo ;«  /i:Ak^^ n%t ^-^    . 


—1  mauers  in 
differencfl; 
ha?in|f  been 
submitted  to 
an  arbitrator, 
with  power  to 
raise  points  of 
law,  he  found 
a  verdict  for 


to  a  reference  of  the  cause,  and  all  matters  in  diflerence.  The  arbitrator 
awarded  that  the  damages  should  be  reduced  to  264/.  10#.,  and  after  reciting 
that  he  was  empowered  to  raise  points  of  law  for  the  consideration  of  the 
Court,  stated  certain  facts,  and  then  awarded  that  if,  upon  those  facts,  the 
Court  should  be  of  opinion  that  the  defendant  was  not  liable  to  certain  demands, 


the  plaintiff,  direetinff  the  damages  to  be  reduced,  if.  upon  cerUin  facts  stated  bv  htm  ♦>.* 
reduce  the  not  consiSer  the  defendant  liable  to  particuS  demanT-H^^^^^^^  a^modit^ 
Court  diould  damage,  moat  be  m«le  within  the  W  limited"<i  Stiing  ^Sd.  t^^^  l^"^  "^ 
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the  damages  should  be  reduced  to  125/.  I7tf.    The  award  was  published  in      Ex^jequ^, 
Easter  Term  last     A  rule  having  been  obtained  in  Michcielmas  Term,  calling 
upon  the  plaintiff  to  shew  cause  why  the  damages  should  not  be  reduced  to 
125/.  lie., 

Tai/ourd,  Serjt.^  and  Petertdorff,  shewed  cause,  and  took  a  preliminary 
objection  that  the  application  came  too  late,  since  in  substance  if  was  a  motion 
to  set  aside  an  award,  and  ought,  therefore,  to  have  been  made  before  the 
last  day  of  Trinity  Term. 

KeUy  and  GodsoHf  eontrd.^^Thk  is  not  an  application  to  set  aside  an 
award,  but  to  alter,  upon  certain  facts  submitted  to  the  Court,  the  sum  found 
by  the  arbitrator  to  be  due  to  the  plaintiff.  The  arbitrator  has,  in  fact,  stated 
a  special  case  for  the  consideration  of  the  Court  The  rule  of  time,  therefore, 
as  to  setting  aside  awards,  does  not  apply.  It  is  sufficient  if  the  motion  is 
made  within  a  reasonable  time,  or  before  any  thing  has  taken  place  to  alter 
the  situation  of  the  parties. 

Per  Curiam. — ^We  are  of  opinion  that  an  award  has  been  made  in  this  case, 
and  that,  in  substance,  the  object  of  this  application  is  to  set  it  aside ;  for  if 
the  application  had  not  been  made,  a  verdict  would  stand  for  the  plaintiff. 
The  motion  i^ould,  therefore,  have  been  made  within  the  time  limited  for 
setting  aside  an  award.  This  is  a  reference  of  the  cause  and  all  matters  in 
difference ;  and  therefore  by  the  practice  of  the  Court,  which  is  regulated  by 
analogy  to  the  Statute,  this  motion  for  altering  the  award  should  have  been 
made  in  the  Term  after  that  in  which  the  award  was  published.  The  appli- 
cation, therefore,  is  too  late,  not  having  been  made  in  Trinity  Term.  The 
rule  must  be  discharged,  but  without  costs. 

Rule  discharged,  without  costs  (a). 

(a)  There  is  a  difference  in  the  time  rowdale  v.  Hitchener^  3  B.  &  Pull.  244 ; 

allowed  for  setting  aside  awards,  where  Thompson  v.  Jennings,  10  B.  Moore, 

the  cause  only  is  referred,  and  where  110;   Bamstkorn  v.  Arnold,  6  B.  & 

the  cause  and  all  matters  in  difference  Cress.  629 ;  9  D.  &  Ry.  556 ;  and  Lyng 

are  submitted  to  an  arbitrator.  v.  SiUton^  2  Hodges,  j06 ;  5  Dowl.  39. 

In  the  former  case,  the  application  to  The  decision  in  Borrowdale  v.  Hit" 

set  aside  an  award  must,  in  general,  be  chener  is  extra-judicial,  on  the  grounds 

made  within  the  first  four  days  of  the  stated  by  Coleridge,  J.,  in  Allenbv  v. 

Term  following  the  publication  of  the  Proudlock.    With  ree^ard  to  the  deci- 

award.     See  the  elaborate  judgment  of  sion  in  Thompson  v.  Jennings,  the  same 

Coleridge,  J.,  in  AUenby  v.  Proudlock,  learned    judge   observes,    3iat  it  was 

1  Bar.  &  Woll.  358 ;  4  Dowl.  54.    But  founded  on  the  authority  of  cases  which 

this  rule  is  not  imperative,  Sherry  v.  proceeded  only  on  the  ground  of  a  ver- 

Okss,  \  Har.  &  Woll.  122 ;  Ramsthom  diet  having  been  taken.     The  decision, 

V.  AmeUd,  6  B.  &  Cress.  629.  Ramsthornv.  ^rnolcfywas  extra-judicial, 

But  where  the  cause  and  aU  matterx  as  an  entire  Term  had  elapsed  since  the 

in  difference  are  referred,  a  motion  to  publication  of  the  award,  without  any 

set  aside  the  award  may  be  made  before  motion  having  been  made  to  set  it  aside, 

the  last  day  of  the  Terra  following^  the  It  is  also  admitted  by  Cross,  Sent.,  ar- 

publication  of  the  award,  AUenby  t.  guendo,  that  the  motion  would  have 

Proudlock,  1   Har.  &  Woll.   357 ;    4  been  in  time  if  made  within  the  Term 

Dowl.  54;  Moore  v.  Butlin,  1  Will,  following  the  publication  of  the  award. 

WolL  k  Dav.  638;  2  Nev.  &  Per.  463;  And  it  is  to  be  observed,  that  the  re- 

Hayteard  v.  PMUips,  6  Ad.  &  £11.  119 ;  porter,  in  his  marginal  note,  has  confined 

I  Will.  Woll.  &  Dav.  1.    The  autho-  the  decision  of  Lord  Tenterden  to  the 

rities  opposed  to  this  rule,  are,  Bor*  case  where  a  cause  is  referred. 

VOL.  I.  2  b 
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Exdt0^uar, 


In  Liffig  ▼.  Sution^  the  case  of  Al" 
Unby  V.  Froudlock  was  not  cited,  nor 
was  the  attention  of  the  Court  drawn  to 
the  distinction  between  the  reference  of 
a  eatite,  and  of  a  cause  and  aU  matters 
in  difference.  The  case  of  Lyng  v.  Sut- 
ton  must,  therefore,  be  considered  as 
'overruled  by  the  decision  in  Moore  v. 
Butlin,  where  it  was  cited,  and  also  by 
Hayward  v.  Phillips. 

It  does  not  appear,  from  the  case  of 


Muiselhrook  v.  Dunkin^  9  Bioe.  605, 
2  B.  Moore,  740,  whether  the  reiereDce 
was  of  the  cause  only,  or  of  the  esase 
and  ail  matters  in  difference ;  if  the  re- 
ference was  of  the  cause  only,  the  em 
confirms  the  decision  of  Pafteson,  J.,  in 
Sherry  v.  Okes  (supra\  that  the  mie 
as  to  time  is  not  imperative ;  if  of  the 
cause  and  all  matters  in  dilAerenoe,  the 
case  is  in  accordance  with  all  the  recent 
authorities. 


Jackson  t;.  Cooper; 


Where  a  judg- 
ment baa  been 
obtained 
against  a  de- 
fendant, and 
a  ca,  «a. 
lodged  at  the 
sheriff's  office, 
but  the  day  of 
returning  it  has 
not  arrived, 
tbe  defendant 
is  not  entitled 
to  his  dis- 
charge under 
the  fst  &  2d 

Vict.  c.  no. 

and  therefore, 
the  Court  will 
not  order  an 
exoneretur  to 
be  entered  on 
the  bail-piece. 


¥N  this  action  the  bail  had  obtained  a  rule  to  shew  cause  why  the  defendant 
should  not  be  at  liberty  to  put  in  a  common  appearance,  and  why  an 
exoneretur  should  not  be  entered  upon  tbe  bail-piece,  and  why,  in  the  mean 
time,  all  proceedings  against  them  should  not  be  stayed.  The  defendant  wis 
out  on  bail  on  the  1st  of  Oetobar.  Judgment  was  afterwards  signed,  ends 
writ  of  ca.  ta,  to  tx  the  bail  was  lodged  in  the  sheriff  *s  office,  but  it  had  not 
remained  there  four  days,  nor  was  it  returnable  at  the  time  when  this  rule 
was  obtained. 

Gumey  shewed  cause,  and  contended  that  the  bail  were  not  entitled  \o  le 
discharged,  since  their  prisoner,  the  defendant,  was  to  be  oonsidaied  in  cus- 
tody on  final  process. 

Shee^  coit/rd.— The  bail  are  entitled  to  be  discharged,  on  tbe  principle 
acted  upon  by  the  Court  of  Common  Pleas  in  Bateman  y.  Dwm^  They  are 
not  yet  fixed,  the  writ  of  eo.  sa.  not  having  Iain  four  days,  nor  made  retom- 
able  before  this  rule  was  moved  for.  Indeed,  a  writ  of  ca.  sa.  to  fix  the  bail, 
cannot  be  sued  out  returnable  immediately,  Kemp  t.  Hyslop  (a).  Tbe 
defendant,  on  being  rendered  by  his  bail,  would  be  entitled  to  his  discharge 
under  1  &  2  Viet.  c.  1 10,  s.  7  (&),  as  he  must  be  considered  in  custody  on 
mesne  process ;  and  therefore,  the  bail  make  this  application  to  avoid  the 
expence  of  rendering  him. — [Lord  Abinger^  C.  R — Is  the  defendant  entitled 
to  his  discharge  ?   Suppose  he  had  gone  to  prison  for  want  of  bail,  and  had 


(a)  4DowI.  687 ;  I  Gale,  438 ;  1  Mee. 
««Wel.  58;  I  Tyr.  &  Or.  77. 

(b)  The  sections  of  1  &  2  Vict.,  c. 
lib,  applicable  to  this  case,  are  the  first, 
second,  and  seventh. 

The  first  section  enacts  '*  That  from 
and  after  the  time  appointed  for  the 
commencement  of  this  Act,  no  person 
shall  be  arrested  on  mesne  process  in 
any  civil  action  in  any  inferior  CouK 
whatsoever,  or  (except  in  the  cases  and 
in  the  manner  hereinafter  provided  for), 
in  any  superior  Court," 

By  the  second  section,  it  is  enacted. 


**  That  all  personal  actions  in  Her  Ms- 
jesty's  superior  Courts  of  law  at  ff^tst- 
minster^  shall  be  commenoed  by  writ  of 
summons." 

1*he  seventh  section  enacts,  <*  That 
every  prisoner  who,  at  the  time  appointed 
for  the  commencement  ef  this  Act,  shall 
be  custody  upon  mesne  process,  for  any 
debt  or  demand,  and  shall  not  have  filed 
a  petition  to  be  discharged  under  the 
laws  now  in  force  for  the  relief  of  in- 
solvent debtors,  shall  he  entitled  to  Vn 
discharge  upon  entering  a 
appearance  to  tbe  action. 
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remuned  there  without  making  any  application  for  his  discharge  untH  after 
jfltigmtnt  could  you  ny  he  was  in  custody  on  mesne  proeess  ?] — For  the 
purposes  of  Ihb  AcU  he  may  be  said  to  be  in  custody  on  mesne  proeese  untH 
he  is  charged  in  execalkm.— [JWwicwi,  B. — Your  argument  is,  that  he  is  in 
custody  on  meene  prooeee  when  he  ia  out  on  bail ;  I  doubt  whether  that  is 
the  case  when  a  ca.  Mk  has  been  lodged  against  him. — Parke^  B.---Suppose 
the  defendant,  on  the  1st  of  October ^  had  been  in  the  custody  of  the  Warden, 
without  having  been  charged  in  execution ;  would  he  not  have  been  in  cus* 
lody  on  meene  proeeee?  and  if  so,  is  he  not,  within  the  equity  of  this  Act, 
in  the  same  situation  now  !  My  doubt  is,  whether  he  can  be  said  to  be  in 
execution  on  final  process,  until  he  is  delivered  into  the  hands  of  the  sheriff} 

Cur.  adv,  vull. 
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On  a  subsequent  day,  the  judgment  of  the  Ck>urt  was  delivered  by 
Par  KB,  B. — There  Vrere  two  cases  which  turned  upon  the  construction  of 
the  Act  1  ft  2  FicL  c.  1 10,  for  abolishing  arrest  on  mesne  process,  and  which 
stood  over  to  enable  us  to  confer  with  the  judges  of  the  Common  Pkas,  with 
a  view  to  an  uniformity  of  decision  upon  the  construction  of  that  Act.  In  one 
of  these  cases  an  applicatioD  was  made  to  enter  an  exonereiur  on  the  bail- 
pieoe,  the  defendant  being  out  on  bail,  and  a  oa.  #a.  to  fix  the  bail  having 
been  lodged,  but  not  being  returnable  at  the  time  of  the  application.  In  the 
other  case  the  defendant  applied  to  have  a  sum  of  money,  which  he  had  paid 
into  Court  befors  the  1st  of  October,  returned  to  him,  being  ready  to  put  in 
bail,  and  to  be  rendered  by  them,  in  order  to  take  the  opinion  of  the  Court 
as  to  his  right  to  be  discharged.  The  sections  of  the  Act  on  which  these 
applications  were  made,  are  the  first  and  seventh.  The  first  section  enacts, 
"  That  from  and  after  the  time  appointed  from  the  commencement  of  this 
Act,  no  person  shall  be  arrested  upon  mesne  process  in  any  civil  action  in  any 
inferior  Court  whatsoever,  or  (except  in  the  cases  and  in  the  manner  herein- 
after provided  for),  in  any  superior  Court.'*  This  section  applies  to  cases 
where,  after  the  commencement  of  the  Act,  arrest  has  been  adopted  as  a  first 
process,  and  not  where  defendants  have  been  arrested  before,  and  have  re- 
mained in  custody  after  the  passing  of  the  Act.  The  parties,  therefore,  are 
not  entitled  to  be  discharged  under  the  first  section.  The  question  then,  is, 
whether  they  are  entitled  to  be  discharged  under  the  seventh.  That  section 
enacts,  ^  That  every  prisoner  who,  at  the  time  appomted  for  the  commence- 
ment of  this  Act,  shall  be  in  custody  for  any  debt  or  demand,  and  shall  not 
have  filed  a  petition  to  be  discharged  under  the  laws  now  in  force  for  the 
relief  of  insolvent  debtors,  shall  be  entitled  to  his  discharge  upon  entering  a 
conunon  appearanee  to  the  action."  The  judges  of  the  Common  Pleae  have 
put  a  liberal  coostmction  upon  this  section,  in  order  to  carry  into  efiect  the 
principle  of  the  Act,  and  have  held  that  a  party  need  not  have  been  in  actual 
custody  when  the  Statute  came  into  operation,  but  that  he  must  be  in  custody, 
in  some  sense,  when  he  applies  for  his  discharge.  On  this  ground,  they  have 
released  persons  who,  having  been  arrested  on  mesne  process,  were  oat  on 
bail  at  the  time  of  their  application  to  be  discharged ;  the  object  being  to 
save  the  expenee  and  trouble  of  a  surrender,  and  of  applications  to  enter  an 
emanereiur  on  the  bail-piece,  and  to  discharge  the  prisoner  under  this  Act  (e). 

(c)  Baleman  v.  Dimn,  1  Arnold,  374;  5  Bing.  N.  C.  49. 
2  B  2 


95,6 


Harrison 

r. 

Dickenson. 

Jackson 

V. 
COOPKS. 
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This  rule  has  been  extensively  acted  upon  at  chambers,  and  we  should  have 
been  willing  to  apply  it  to  the  latter  of  these  cases  had  it  been  possible.  Bat 
we  think  that  a  party  who,  before  the  1st  October ,  has  paid  money  ioto  Court, 
cannot,  in  any  sense,  be  said  to  be  in  custody,  so  as  to  be  entitled  to  idief 
under  the  7th  section.  The  rule  of  Mr.  Corrie  must,  therefore,  be  diacbax^ 
In  the  other  case  we  cannot  relieve  the  bail  per  ealium  in  the  nmima  sug- 
gested, for  we  are  not  sure  that  the  defendant  is  in  a  situation  to  be  reodered; 
and  if  he  were,  though  he  might  be  in  custody  on  mesne  proeees,  still  he 
could  be  charged  in  execution  immediately ;  and  if  he  were  surrendered  to 
the  sheriff,  he  would  be  in  custody  in  execution.  Both  rulesy  must,  there* 
lore  be  discharged,  but  without  costs. 

Rules  discharged  without  costs. 


The  habeas  eor^ 
fmt  ad  taiUfo' 
ciendum  is  not 
mune  prceetf, 
•nd  aprisoDer 
brougnt  up  by 
it  to  be  charged 
in  execution,  is 
not  entitled  to 
be  discliarged 
under  1  &  2 
Vict,  c  110, 
S.6. 


Reynolds  v.  Simmonds. 

J^fT^  H,  WATSON  moved  for  a  rule  to  shew  cause  why  the  deieodait 
should  not  be  discharged  out  of  custody,  under  the  6th  seciaoo  of 
1  &  2  Viet  c.  110,  for  abolishing  arrest  on  mesne  proeese.  The  defendint 
was  brought  up  by  habeas  corpus  ad  satisfaciendum,  to  be  charged  in  execu- 
tion in  a  suit,  in  which  he  was  not  in  cui^tody.  Watson  contended  that  the 
habeas  corpus  was  a  species  of  mesne  process. 

Per  Curiam, — A  habeas  corpus  ad  satisfaciendum  is  not  mssne  process, 
it  is  in  the  nature  of  final  process,  being  a  step  towards  execution. 

Rule  refused. 


Patrick  v.  CoLEkiCK. 


TretpasB  for       ^RESPASS  for  breaking  and  entering  the  plaintiff's  close,  and  carrying 
enteri^  the  away  his  straw.     Pleas :  first.  Not  guilty ;  second,  that  the  straw  was 

plaiotiff  ^  •  not  the  property  of  the  plaintiff:  third,  that  the  defendant  being  possessed  of 
inff  hia  straw,  certain  Straw,  the  plaintiff  carried  it  away,  and  placed  it  upon  his  own  clcse ; 
g^y/^leamd^  and  that  the  defendant  quietly  entered  the  close  to  retake  it.  Issues  were 
that  the  straw'  taken  on  the  first  and  second  pleas ;  to  the  last  there  was  a  demurrer.  At 
propoty  of  the  ^^  ^^^^  ^^^  plaintiff  had  a  verdict  on  the  first  issue,  with  one  shilling  damages; 
SiTth  1*^^***  *^®  defendant  had  a  verdict  on  the  second  issue.  The  judge  did  not  oeriify 
tiff  caiTi^^*  under  the  22  &  23  Car.  2,  c  9,  s.  186.  The  demurrer  was  afterwards  aiigiied 
fMdiHitft's  sttiw  *"  Foster  Term  of  this  year  (a),  when  judgment  was  given  for  the  defend- 
and  placed  it  upon  his  own  dote ;  and  that  the  defendant  entered  the  close  to  retake  it  A 
verdict  waa  found  for  the  plaintiff  on  the  first  isiue,  and  for  the  defendant  on  the  second.    The 


OB  the  issue  found  for  him. 


(a)  See  the  case,  ante,  p.  125. 
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ant    Th3  Master  refused  to  allow  the  plaintiff  the  costs  of  the  issue  of  Not      £nA«7n#r. 
guilty.  Patrick 


COLSRICK. 


F»  V.  Lee  had  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause 
why  the  Master  should  not  review  his  taxation,  and  allow  the  plaintiff  the 
costs  of  the  issue  that  had  been  found  him.  He  cited  Birdv,  Higginecn  (6), 
and  Harty.  Cutbueh  (c\  as  authorities  to  shew  that  a  party  who  has  failed 
upon  issues  going  to  the  whole  cause  of  action,  is,  nevertheless,  entitled  to  the 
costs  of  the  issues  on  which  he  has  succeeded. 

Tal/aurd,  Serjt.,  shewed  cause,  and  contended  that  that  plaintiff  was  not 
entitled  to  the  costs  of  the  issue  found  for  him ;  for  as  the  plea  demurred  to 
went  to  the  whole  cause  of  action,  the  jury  ought  to  have  assessed  contingent 
damages  only.  That  the  present  form  of  action  was  one  in  which  the  free- 
hold might  come  in  question;  and  as  it  did  not  appear  from  the  record  that 
it  had  come  in  question,  the  plaintiff  was  not  entitled  to  costs,  without  the 
judge's  certiBcate. 

F,  F.  Lee,  conird. 

Parkb,  B. — ^The  plaintiff  in  this  case  is  entitled  to  no  more  costs  than 
damages.  We  thought,  at  first,  that  the  plea  of  Not  guilty,  only  put  in  issue 
the  act  of  trespass,  and  if  that  had  been  so,  the  plaintiff  would  be  entitled  to 
the  full  costs  of  the  issue  of  Not  guilty.  But  as  this  may  be  a  statutory  plea 
of  Not  guilty,  under  which  the  title  to  the  freehold  might  come  in  question  in 
this  action,  and  there  is  nothing  on  the  record  or  elsewhere  to  show  that  it 
did  so  come  in  question,  the  plaintiff  is  entitled  to  no  more  costs  than 
damages ;  and  this  rule  must  be  discharged. 

Aldsrson  and  Gurnby,  Bs.,  concurred  (a). 
Talfourd,  Serjt.,  then  applied  for  costs. 

Alderson,  B. — As  this  application  is  in  the  nature  of  an  appeal,  it  is  but 
fair  that  the  party  who  has  appealed  unsuccessfully,  should  pay  the  costs. 

Rule  discharged  with  costs. 

(6)  5  Add.  &  El.  83;  2  Har.  U         (c)  2Dow1.  456. 
Woll.  278.  (o)  Lord  Abinger,  C.  B.,  was  absent 


NyaS  v.   MiLTONi 

Vl^  H'  WATSON  moved  for  a  rule  to  shew  cause  why  the  prisoner  should  A  party,  who 

not  be  discharged  out  of  custody,  under  1  &  2  Vict.  c.  110,  s.  7.  JS'^^^«, 

The  defendant  had  been  arrested  in  May  last,  upon  a  capias  ad  respondent  before  the  1st 

dum,  and  had  escaped  out  of  the  custody  of  the  officer.     An  escape  warrant  ^i.  e^a^^a^ 

18  after  that 
day  retaken  on  an  escape  irarrant,  ia  not  entitled  to  be  discharged  under  1  A  2  Vict.  c.  110. 


868  TERM  REPORTS  m  the  EXCHEQUER. 

was  immediately  granted,  by  Tirtue  of  which*he  was  arrested  the  Ifttli  Aim 
ber.  WaUcn  contended  that  he  had  been  Tirtually  in  castody  since  3/<iy,tnd 
therefore  was  as  much  entitled  to  his  discharge  as  if  he  had  remined  in 
actual  casto4y  alter  the  oommenoemeDt  of  the  Act. 

Per  Curuan.-^A  roan  who  has  escaped  cannot  be  said  to  be  in  custody, 
within  the  seyenth  section,  any  more  than  one  who  has  deposited  money 
in  lieu  of  bail,  can  be  so  considered  (a).  Nor  is  the  defendant  entitled  to  be 
discharged  under  the  Ist  section,  since  that  clause  applies  only  to  cases  oi 
arrest  at  the  commencement  of  the  suit. 

Rule  refused 

(a)  See  the  case  of  RarriM&n  t.  DiekenMOHy  ante,  353. 


HoDsoN  V.  Penneli 

A  plea  delireT-  rxiHB  defendant  having  obtained  further  time  to  plead,  was  ordered  to  de- 

the  time  tor  liver  a  plea  on  the  Ist  November,    On  the  morning  of  the  2d,  before 

ei^irey  but      **'*  opening  of  the  Judgment  Office,  he  deliTered  a  plea,  dated  of  the  previous 

bearing  date  of  day.    Upon  this  the  plaintiff  signed  judgment.     A  rule  having  been  obtained 

day/'u  not'a       calling  on  the  plaintiff  to  shew  cause  why  this  judgment  should  not  be  set 

nullity,  but        |^de  with  costs, 
merely  an  irre- 


Humfrey  shewed  cause. — This  question  arises  under  the  first  rule  of 
Hilary  Term,  4  Will  4,  which  requires  that  "  every  pleading,  as  well  as  tbe 
declaration,  shall  be  entitled  of  the  day  of  the  month  and  year  when  the  eair^ 
was  pleaded,  and  shall  bear  no  other  time  or  date.*'  This  is  a  Parliaraentary 
rule,  made  under  the  provisions  of  3  ft  4  Will,  4,  c.  A%  s.  1  ;  and  therefore 
any  departure  from  it,  renders  proceedings  not  merely  irregular,  but  ab»- 
iutely  void.  There  is  no  case  exactly  in  point,  but  Newnkam  v.  Hanny{a) 
approaches  the  present  case.  There,  however,  the  party  applying  to  set  aside 
the  declaration,  on  the  ground  of  its  having  been  delivered  subsequently  to  the 
day  of  its  date,  himself  chose  to  treat  it  as  irregular,  and  not  void.  Besides, 
the  rule  that  requires  a  declaration  to  be  dated,  is  not  a  Parliamentary  rule(&)> 
The  cases  of  Wallace  v.  T%e  Ducheee  of  Cumberland  {c),  and  Venn  v.  Cd- 
veri(d),  are  alH>  in  point. 

ChandlesSf  eonird,  was  stopped  by  the  Court. 

Per  Curiam. — There  is  but  little  colour  for  saying  that  the  rule  of  IJiierji 
Term,  which  requires  pleadings  to  be  dated,  is  a  Parliamentary  rule.    Tbe 
precise  point  now  before  us  has  never  yet  been  decided ;  but  writs  bearing 
different  date  from  the  day  on  which  they  are  issued,  are  treated  as  irreguhi 

(a)  5  Dowl.  259  ;  2Har.  &  Well,  303.  (c)  4  T.  Rep.  370. 

(b)  Mich,  r.,  3  IFUL  4,  Reg.  15.  (/)  Jbid.  578. 
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but  not  Toid.    We  think  it  would  be  more  oooyeoient  to  regard  this  error  as      Kx^u^, 
an  irre^larity,  than  as  a  nullity.    As  this  is  the  first  occasion  of  such  an 
applioatioo,  the  rule  for  setting  aside  the  judgment  will  be  made 

Absolute  without  costs. 


Badnall  v.  Hayley. 

YN  this  case  a  plaintiff  being  resident  abroad,  had  been  compelled  to  give  Secnrit^^for 

security  for  costs,  and  BadnaU  and  another  had  entered  into  a  bond  for  the^gVS^nTo?' 

this  purpose.     The  suit  had  not  terminated,  but  the  plaintiff  had  become   the  plaintiff's 

permanently  resident  in  this  country.     Under  these  circumstances  abroad,  conti- 
nues until  the 
termination  of 

Whaiehy  moved  for  a  rule  to  shew  cause  why  the  bond  should  not  be  de-  tj«  'h^^V^^^yL 
livered  up  to  be  cancelled.  He  admitted  that  there  was  no  precedent  in  come  a  perma- 
frTour  of  bb  applieatkHi.  t^''^^^^'!^ 

Pur  C«rtiim.«-We  cannot  grant  a  rule  in  this  case :  the  security  for  costs 
was  given  at  a  time  when  the  defendant  hadA  right  to  require  it ;  and  it  must 
continue  as  long  as  the  suit  lasts. 

Rule  refused. 


Blow  v.  Wyatt. 

^HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  he  should  A  defendant 
not  pay  the  defendant  the  costs  of  the  day,  for  not  proceeding  to  trial.  ^ord*bj"pro- 
The  plaintiff  entered  the  cause  at  the  Assizes;  and  the  defendant,  who  had  ▼iso,  and  en- 
taken  down  the  record  by  proviso,  entered  his  cause  beneath  the  entry  of  the  under  the  entry 
plaintiff.    At  the  trial  the  plaintiff  withdrew  his  record,  and  the  defendant  xh?®£ijj"iff 
afterwards  agreed  that  his  cause  should  be  made  a  remanet.  withdrew  his 

record,  and  the 
defendant 

C^ortittf/Zshewed  cause,  and  contended  that  as  the  defendant  might  have  tried   J^,^"hat  hit 
the  cause  upon  his  own  record,  he  was  not  entitled  to  the  costs  of  the  day.       cause  should  be 

made  a  rema- 
not :— flicW, 

TurnfT,  emtreL— The  default  in  this  case  has  been  committed  by  the   *^»*i*h«de- 

1  •     'i*      •  «  •  1  1  t  «  1  lendanl  was  noi 

piamtin,  smce  the  tnal  ought  to  have  been  by  his  record,  7%^  King  v.   entitled  to  the 
Maeleod(a),    In  the  Common  Pieas,  costs  were  allowed  for  not  going  on  to  jSy**  **^^^® 
trial,  though  the  defendant  had  entered  a  ne  reetpiaiur;  and  they  are  payable  in 
that  Court  as  well  as  the  King^s  Bench,  where  the  cause  goes  off  for  want  of 
jurors,  neither  side  having  prayed  a  tales  (6). — [Gumey,  B. — That  is  not  the 
practice  of  this  Court.]^-And  where  both  the  plaintiff  and  defendant  gave 


(a)  2  East,  206,  note.  (b)  2  Tidd.  Pr.  759,  9th  edit. 
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XimeifWgfu 


notice,  but  neither  of  them  went  on  to  trkl,  it  was  holden  that  thej  vere 
both  entitled  to  coats  (c). 

Pabkb,  B. — The  defendant  might  have  tried  the  cause,  and  thereby  haTe 
avoided  all  the  consequences  of  the  plaintiff's  withdrawing  the  record.  As  it 
is,  he  agrees  that  the  cause  shall  be  made  a  remanet,  and  that  makes  a  dif- 
ference in  the  case.     This  rule  must  be  discharged. 

Rule  discharged. 

(c)  2  Tidd.  759. 


Whefe,  in  an 
order  of  refer- 
ence, a  judge 
ordered,  that 
the  parties 
to  tbe  irrit  (if 
the  arbitrator 
should  think 
fit),  and  their 
witnesses, 
should  be  ex- 
amined upon 
oath,  to  be 
sworn  before 
him  or  some 
other  judge  of 
the  Exchequer, 
or  commissbn- 
er  duly  autho- 
rised .—HeU, 
that  the  arbi- 
trator had  the 
power  of  ad- 
ministering an 
oath  to  th«  wit- 


HoDSOLL  V.  Wise. 

'VJI^ARREF^  on  a  former  day  had  obtained  a  rule,  calling  upon  tbe  plaintiff 
to  shew  cause  why  the  certificate  of  the  arbitrator  in  this  cause  should 
not  be  set  aside,  on  the  ground  of  his  having  improperly  sworn  the  witnesses. 
The  cause  was  referred,  under  the  following  order  of  Boiland,  B. :  '*  And  by 
the  like  consent,  I  further  order  that  the  parties  to  this  suit  (if  the  said  srl^ 
tratur  shall  think  fit),  and  their  respective  witnesses,  shall  be  examined  upon 
oath,  to  be  sworn  before  me,  or  some  other  judge  of  her  Majesty ^s  Court  of 
Exchequer,  or  commissioner  duly  authorized."  It  was  objected  at  the  refer- 
ence that  under  this  order  the  arbitrator  had  no  power  to  administer  an  oath 
to  the  witnesses.  The  arbitrator  overruled  the  objection,  and  the  witnesses 
were  sworn. 

Humfrey  shewed  cause. — The  Act  of  Parliament,  3  &  4  Will,  4,  c.  42, 
8.  41,  empowers  the  arbitrator  to  administer  an  oath  to  the  witnesses;  and  it  is 
not  in  the  power  of  parties  to  set  aside  its  provisions,  except  by  express 
agreement.  No  such  agreement  has  been  made  here.  According  to  the  de- 
fendant's construction  of  this  order  of  reference,  no  judge  in  Wesimimtier  haU, 
except  a  baron  of  the  Exchequer,  could  have  administered  an  oath  in  this 
case. 

Warren,  eontrd, — This  order  of  reference  contains  an  agreement  that  wit- 
nesses are  to  be  sworn  in  one  only  of  the  modes  prescribed  by  tbe  Act  of 
Parliament ;  and  such  an  agreement  is  neither  illegal  nor  invalid.  It  may  have 
been  thought,  that  an  oath  taken  before  this  Court  would  make  more  impres- 
sion  upon  a  witness  than  one  administered  in  the  chambers  of  an  arbitrator. 
At  all  events,  the  arbitrator  was  bound  to  follow  the  agreement  of  the  parties, 
and  in  this  case  has  exceeded  his  authority. 

Parke,  B. — This  order  of  reference  ought  not  to  have  been  drawn  tip  as 
it  now  stands.  The  question  is,  whether  it  limits  the  power  given  to  the 
arbitrator  by  Act  of  Parliament.  I  should  have  thought  it  would  have  had 
that  effect,  if  the  word  "  only  "  had  been  inserted  after  the  description  of  the 
persons  who  were  to  administer  the  oath.  But  looking  to  the  fact,  that  the 
arbitrator  may  examine,  if  he  thinks  fit,  the  parties  upon  oath,  I  consider  that 
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this  agreeisanty  instead  of  limiting,  gives  him  additional  power.  •  This  rule      Bs^te^tier, 
must,  therefore,  be  discharged ;  and  as  parties  roust  not  take  the  opinion  of 
the  Court  at  the  ezpence  of  their  adversaries,  it  must  be  discharged  with 
costs. 

Aldkrson,  B.— Looking  to  the  terms  of  this  Act  of  Parliament,  and  the 
order  of  reference,  I  am  clearly  of  opinion  that  it  would  have  been  competent 
for  a  judge,  a  commissioner,  or  the  arbitrator,  to  administer  an  oath  to  the 
witnesses  in  this  case. 

GuRNBY,  B.,  concurred  (a). 

Rule  discharged  with  costs. 

(a)  Lord  ^6in^er,  C.B.,  was  absent. 


Camden  v.  Fletcher,  Executor,  &c. 

ASSUMPSIT  for  work  and  labour,  and  on  an  account  stated.    i%at  .*  Where  ^Ji^^j 

Nan  assumpsit,  ne  ungues  executor,  and  plene  adminisiravii.     The  ^Ixtcvitor tUum 

defendant  was  charged  as  executor  de  son  tort.     It  appeared  that  the  de-  *or*.. for  haring 

ceased  was  his  mother-in-law,  and  had  resided  at  his  house  up  to  the  time  of  of  the  deceased 


her  death.    She  had  an  annuity  of  16/.;  7/.  10#.  of  which  was  due  at  her  ^^^Jl[il^^^ 

decease.     She  left  no  property.     The  defendant  applied  to  the  grantor  of  the  pence 

annuity  for  the  sum  of  7/.  lOs.  for  the  purposes  of  the  funeral,  and  having  ^^^\ 

obtained  the  money,  applied  6/.  15«.  in  payment  of  the  funeral  expences,  de-  |^«  ^^ 


decease.     She  left  no  propertv.     The  defendant  applied  to  the  grantor  of  the  pences,  it  is  a 

^     '^      -^  ^'^  «■  question  for  the 

ry  whether 
i  received  a 

daring  that  he  would  pay  over  the  residue  to  the  creditors  of  the  deceased,  was  necessary 

At  the  trial,  before  the  under-sheriff,  the  jury  were  directed   to  consider  Jj^e^^fCedid, 

whether  the  defendant  was  executor  de  son  tort  or  not ;  and  they  found  a  ler-  ne  would  be 

diet  for  the  plaintiff,  damages  Si.  Zs.  ^^ Z •on^Urt. 

F,  V,  Lee  having  obtained  a  rule,  calling  upon  the  plaintiff  to  shew  cause 
why  this  verdict  should  not  be  set  aside  and  a  nonsuit  entered,  or  why  a 
new  trial  should  not  be  granted,  on  the  ground  of  misdirection, 

Martin  shewed  cause,  and  contended  that  the  defendant  became  executor 
ds  son  tort,  by  receiving  a  debt  due  to  the  intestate.  Com.  Dtg.  **  Executor 
d€  son  tort,  c  1.  Rsad['s  Case  (a). — [Parke,  B. — That  nile  proceeds  on  the 
ground  of  the  defendant  having  appropriated  the  goods  of  the  deceased  to  his 
own  use.] 

F,  V,  Lee,  contrd. — ^The  defendant  has  not  made  himself  an  executor  de 
son  tort,  by  defraying  the  funeral  expences  of  the  deceased,  1  Williams  on 
Executors,  139.  At  all  events,  the  direction  of  the  under-sheriff  was  wrong, 
i«)r  he  told  the  jury  to  consider  whether  the  defendant  was  or  was  not  executor 
ds  son  tort.     It  appears  from   Williams  on  Executors,  p.  141,  that  "  the 

(a)  5  Co.  Rep.  34. 
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question  whether  executor  de  $on  iortof  aot  is  a  conchisioii  c(  law»  and  OQglit 
not  to  be  left  to  the  jury ;  whether  the  party  did  eertaiu  acts,  is,  indeed*  » 
question  for  a  jury;  but  when  these  &cts  are  established,  the  reaoH  firoas 
them  is  a  question  of  law."    He  cited  S0rl0  ▼.  Waterwarik  (fi). 

Lord  Abingbr,  C.  B.— The  under-sheriff  should  hsTe  left  it  Co  the  jury  to 
say  whether  the  sum  of  IL  10«,  was  more  than  was  necessary  for  the  pay- 
ment of  the  funeral  expences ;  and  had  I  be^  one  of  the  jury,  I  should  have 
thought  it  was  not  too  large  a  sum.  The  point  being  whether  the  defendant 
received  the  sum  in  question  as  of  right,  or  merely  for  the  purpose  of  buryioir 
his  mother-in-law ;  and  it  being  clear  that  he  received  it  for  the  latter  pur- 
pose, the  difference  between  the  sum  received  and  that  paid  for  the  funeral, 
was  too  small  to  warrant  the  jury  in  concluding  that  he  scted  as  executor. 
The  rule  must  be  made  absolute  for  a  new  trial,  but  without  costs. 


Parke,  B. — ^A  man  is  not  made  an  executor  de  son  tort  by  paying  i 
able  funeral  expences.  If  indeed  the  defendant  received  more  money  than 
was  necessary  for  that  purpose,  be  would  become  executor  th  $on  tort ;  bat 
if  he  only  took  what  the  jury  thought  sufficient,  then  he  would  not  be  sudi 
executor.  It  was,  therefore,  a  question  for  Uie  jury,  whether  he  took  a  laiger 
sum  than  was  necessary  for  the  funeral  expences. 

GvRNBv,  B.,  concurred 

Rule  absolute  for  a  new  trial,  without  coats  (c). 

{b)  4  Mee.  &  W.  9 ;  ante,  p.  281.  (c)  Aldenon,  B.,  wss  shsent 


hi  Error  from  the  Court  of  Exchequer, 


Francis  v.  Dob,  dem.  Harvey. 

"QJECTMENT.     The  declaration  contained  two  demises  by  the  lessor  of 

the  plaintiff,'  CoUan  Hanoey,  of  messuages,  cottages,  and  stamping 

mills.    The  first  demise  was  dated  the  27  th  March,  1836,  and  the  second, 

the  \%iYi  January,  1837.     Plea:   Not  guilty.     At  the  trial,  before  AiHr- 


Ejectment    A 
mining  Com- 
pany, in  which 
the  defendant 
below  was  a 
partner,  ap- 

Lcam^'tenante  ^^*  •'•'  ^^  ^^®  Lounceston  Summer  Assizes,  1837,  the  lessor  of  the  plain- 
jo^tliejeesor  of  tiff  proved  that  the  defendant,  on  the  Ist  January,  1826,  and  from  thence  tothe 
1826,  of  certain  days  of  the  several  demises  in  the  declaration,  had  been  and  still  was  a  parl- 

premiees.  Thej 

were  let  into  poaae^sion  by  him,  and  continued  to  occupy  them  during  the  terra,  payinff  him 
rent;  and  after  receiving  notice  to  quit,  at  the  end  of  the  term,  made  proposals  to  retalcethem. 
They  had  nerer  i^iven  up  poesesaion  of  the  premiaes .  At  the  time  oi  granting  the  leaae,  the 
leaser  of  the  plaintiff  had  no  legal  estate  in  the  premises,  but  merely  an  equitable  interest  in 
one  moiety.  At  the  date  of  the  demise  laid  in  the  declaration,  and  also  at  the  time  of  the  trial, 
he  was  a  partner  with  the  defendant  below  in  the  Company,  but  waa  not  so  at  the  time  of 
granting  toe  lease. 

Held^  on  a  bill  of  exceptions  to  the  ruling  of  the  judge  at  the  trial,  /Erif,  that  the  defendant 
below  was  estopped  from  disputing  the  title  of  the  lessor  of  the  plaintiff.  Seamdiy,  that  the 
lessor  of  the  plaintiff  was  entitled  to  recover  the  entire  premises. 
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ner  and  adventurer  ni  the  company  of  adyenturers,  working  the  Consolidated 
Mines,  in  the  parish  of  Gwtnnap^  in  the  county  of  ComwaU;  and  that  the 
company  at  Tarious  times  between  Lady^day^  1826,  and  Lady^day,  1836^ 
had  paid  rent  to  the  lessor  of  the  plaintifi)  Colian  Harvey,  for  the  ufe  and 
occupation  of  the  premises  in  the  declaration  mentioned ;  and  that  such  rent 
had  been  paid  half-yearly,  at  Miehaelnuu  and  Lady-day,  at  the  rate  of  82/. 
per  annum.  It  also  appeared  that  on  the  18th  of  Siptember,  1835,  the  lessor 
of  the  plaintiff,  had  duly  served  upon  the  defendant  a  notice  to  quit  the  same 
premises.  The  notice  was  directed,  '*  To  the  partners  or  adventurers  of 
the  Consolidated  Mines,  in  the  parish  of  Gwennap,  in  the  county  of  Conuoali, 
and  to  every  of  them ;"  and  required  them  to  deliver  up  their  premises  on  tlie 
25th  6[  March,  1836,  provided  the  tenancy  commenced  on  the  25th  of  March 
or  otherwise,  according  as  it  commenced  That  afler  the  service  of  the  notice 
sod  before  the  25th  of  March,  1836,  the  company  of  adventurers  made  pro- 
posals, by  letter,  to  the  lessor  of  the  plaintiff  to  retake  the  premises  of  him 
for  another  term  of  years,  from  and  after  the  25  th  March,  1836.  The  de- 
fendant gave  in  evidence  an  answer  of  the  lessor  of  the  plaintiff  in  a  suit  in 
ChoMcry,  between  the  adventurers  in  the  Consolidated  Mines  and  the  lessor 
of  the  plaintiff;  in  which  answer  the  lessor  of  the  plaintiff  swore,  that  he  had 
not,  prior  to  1826,  or  since  that  time,  any  legal  estate  or  interest  in  the  pre* 
mises  sought  to  be  recovered,  but  had  merely  an  equitable  interest  in  one 
moiety ;  and  that  the  legal  estate  and  interest  in  the  whole  of  the  premises 
belonged  to  and  was  vested  in  one  /.  W,,  in  trust ;  as  to  one  undivided 
moiety  thereof,  for  the  said  /.  W. ;  and  as  to  the  other  moiety,  in  trust  for 
the  lessor  of  the  plaintiff  It  also  appeared  from  the  answer,  that  in  1826, 
in  consequence  of  applications  from  the  company  of  adventurers  to  the 
lessor  of  the  plaintiff,  it  was  agieed  between  the  company  and  the  lessor  of 
the  pkintiff,  that  the  former  should  take  of  the  latter  the  premises  sought  to 
be  recovered,  as  tenants  from  year  to  year,  at  a  yeariy  rent  of  32/^  payable 
half-yearly,  the  tenancy  to  commence  at  Lady-day,  1826.  It  also  appeared 
from  the  answer,  that  the  company  were  accordingly  let  into  possession  of 
the  premises,  by  the  lessor  of  the  plaintiff,  in  1826,  and  had  never  since  quit* 
ted  the  same  or  given  up  possession  thereof.  It  was  also  proved,  that  et  the 
date  of  the  several  demises  in  the  declaration,  and  of  the  trial,  the  lessor  of 
the  plaintiff  was  a  partner,  or  co-adventurer  with  the  defendant,  in  the  com- 
pany of  adventurers,  in  the  Consolidated  Mines ;  but  it  did  not  appear  that 
he  was  such  partner  at  the  time  of  letting  the  premises  to  the  defendant. 
Upon  this  evidence  the  defendant's  counsel  contended,  that  the  lessor  of  the 
plaintiff  was  not  entitled  to  recover  any  part  of  the  premises,  or  that  at  least 
he  could  not  recover  more  than  a  moiety.  To  this  it  was  answered  for  the 
plaintiff,  that  inasmuch  as  it  appeared  by  the  evidence  that  the  company  had 
obtained  possession  of  the  whole  of  the  premises  mentioned  in  the  declaration, 
from  and  under  the  lessor  of  the  plaintiff  as  his  tenants,  that  they  could  not 
dispute  his  title  until  they  had  given  up  the  premises.  The  learned  judge 
stated  to  the  jury,  that  he  was  of  opinion  that  the  defendant  took  the  premises 
in  the  declaration  mentioned  from  the  lessor  of  the  plaintiff,  as  his  tenant, 
and  that  he  was  not  at  liberty  to  dispute  his  title,  notwithstanding  that  the 
lessor  of  the  plaintiff,  at  the  time  of  the  trial,  was  an  adventurer.  That  the 
lessor  of  the  plaintiff  was  not  proved  to  have  disposed  of  his  share  as  adven- 
turer in  the  said  company,  but  that  his  continuing  to  be  an  adventurer  did 
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not  aftct  his  right  to  recover.  The  jury  ibnod  a  Yerdict  for  the  lescor  of  the 
plaintiflT,  upon  which  the  counad  for  the  defendant  tendered  a  hill  of  excep- 
tions, which  was  sealed  by  the  judge.  A  writ  of  error,  haTing  been  there- 
upon  sued  out,  the  case  now  came  on  for  argument.  The  foUowing  punts 
were  marked  for  argument  bj  the  plaintiff  in  error. 

First,  that  as  the  lessor  of  the  plaintiff  below  was  a  partner  of  the  de- 
fendant below,  and  therefore  jointly  with  him  in  possession  of  the  premises 
sought  to  be  reoorered,  that  the  defendant  below  was  not  estopped  from 
shewing  that  the  lessor  of  the  plaintiff  below  had  no  legal  title.  Second, 
that  the  lessor  of  the  plaintiff  below  being  a  partner  of  the  defendant  below, 
in  possession  of  the  premises  jointly  with  him,  was  not  entitled  to  recover 
against  the  defendant  below  in  an  action  of  ejectment 

Erh  for  the  plaintiff  in  error. — ^The  rule  of  estoppel  does  not  apply  to 
this  case,  for  the  lessor  of  the  plaintiff  was  a  co-tenant  of  the  defendant,  being 
jointly  in  possession,  as  an  adventurer,  of  the  premises  sought  to  be  reoo- 
Tered.  The  consent  rule  affords  no  proof  of  the  defendant's  being  a  tres- 
passer before  the  conmienoement  of  the  action,  Riffht  t.  Beard  {a).  Se- 
condly, the  lessor  of  the  pbintifll^  is  a  co-partner  of  the  defendant,  and  there- 
fore cannot  recover.  It  is  ckar  from  Brown  t.  Hedges  (6),  that  one  joiol- 
tenant  cannot  bring  trover  against  another,  because  the  possession  of  one  is 
the  possession  of  both.  And  in  HolUday  t.  Cameell^c),  it  was  held,  that 
the  member  of  an  Amicable  Society  entrusted  with  a  box,  containing  the  food 
and  bound  to  keep  it  safely,  could  not  maintain  trover  agamst  another  mem- 
ber who  had  taken  it  from  him.  In  this  case,  if  any  trespass  has  been  com- 
mitted the  lessor  of  the  plaintiff  would  be  jointly  liable  with  the  defenduL 
He  would  be  bound  to  pay  his  proportion,  if  the  defendants  were  to  sue  him 
for  contribution,  and  would  be  liable  jointly  with  the  defendant  in  an  action 
for  meene  profits.  He  is,  therefore,  to  all  intents  and  purposes,  a  co-defend- 
ant, and  cannot  maintain  the  present  action. 

Montague  Smith,  eontrd. — The  defendant  is  bound  by  this  estc^pel  It 
does  not  appear  from  the  evidence  that  the  lessor  of  the  plaintiff  was  an  ad- 
venturer at  the  time  of  granting  this  lease ;  and  the  eflect  of  that  instru- 
ment is  not  altered  by  his  afterwards  becoming  a  partner  in  the  mining 
speculation.  That  act  cannot  make  him  a  lessee.  But  even  admitting  him 
to  be  a  co-adventurer  at  the  time  of  granting  this  lease,  and  that  he  granted 
it  to  himself  and  others,  the  legal  estete  would  not  thereby  pass  out  of  him, 
Harher  v.  Birkbeck(d).  It  has  been  objected  that  the  lessor  of  the  plaintiff 
is  a  co-defendant,  and  therefore  cannot  recover :  the  answer  to  this  objection 
is,  that  the  only  pkuntiff  on  the  record  is  John  Doe.  Indeed,  the  lessor  of  the 
plaintiff  might  have  been  actually  named  as  defendant  on  the  record,  without 
any  violation  of  the  rule  that  the  same  party  cannot  be  both  plaintiff  and  ih- 
fendant.  The  defendant  has  confessed  an  ouster,  and  therefore  cannot  take 
advantage  of  his  being  co-tenant  of  the  plaintiff;  for  ejectment  may  be  brought 
by  one  tenant  in  common  against  another,  after  an  actual  oust^ ;  and  a  con- 
fession of  ouster  is  in  this  case  equivalent  to  an  ouster  in  fact. 


(a)  13  East,  210. 
{b)  1  Salk.  289. 


I  T.  Rep.  658. 
3  Burr.  1563. 
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ErU^  in  reply,  cited  Aslin  t.  Parkin  {e\  as  ghewing  that  the  lessor  of  the      S:^ieqim. 
plaintiff  and  tiie  tenant  in  possession  are  substantially  the  only  parties  to  the 
suit. 

Lord  Denman,  C.  J. — In  this  case  the  company  are  estopped  from  disput- 
ing the  title  of  the  lessor  of  the  plaintiff,  as  they  have  taken  the  premises  from 
him :  and  the  same  rule  holds  with  regard  to  every  member  nf  the  company. 
Whether  the  parties  to  this  suit  are  joint  wrong  doers,  is  a  question  that  does 
not  ariee ;  as  the  plaintiff  does  not  appear  to  have  been  a  partner  at  the  com- 
mencement of  the  lease,  and  was  not  in  possession  of  the  premises  as  one  of 
the  company.    The  judgment  below  will,  therefore,  be  affirmed. 

Judgment  affirmed, 
(e)  2  Burr.  66a 


Thicknbssb  t;.  The  Lancaster  Canal  Company. 

n^HIS  was  an  action  on  the  case,  tried  before  PatteMon,  J.,  at  the  Liverpool  Wh^re  an  Act 
Spring  Assizes,  1837,  when  a  verdict  was  found  for  the  plaintiff  for  the  crwt^'^oSL 
damages  in  the  declaration,  subject  to  a  special  case,  which  stated  the  follow-  pany  for  the 
ing  facts : — By  an  Act,  passed  in  the  32d  year  of  Geo.  3,  certain  persons  ce^Sin  w'oJki, 
were  constituted  a  corporation,  by  the  name  of  '*  The  Company  of  Proprie-  ^"*  *?••  n®* 
tors  of  the  Lancaster  Canal  Navigation,'^  for  the  purpose  of  making  a  canal  time  /or  their 
from  Kirkby  Kendal  to  West  Houghlon.     The  Act  contained  no  statement  ^^Slj'^J^if"" 
of  any  time  within  which  the  canal  was  to  be  completed.    In  1816,  the  Com-  time  will  be 
pany  had  carried  their  canal  to  a  certain  point,  within  four  miles  from  the  ter-  rkrvOT^ks*may 
minus  of  Weet  Houghton,    In  1835  they  began  to  cut  beyond  that  point,  and  be  completed  at 
it  was  this  act  which  gave  rise  to  the  present  action.     The  Company  were  *^cMalCom- 
empowered  by  the  Act  of  Parliament  to  take  such  lands  as  should  be  conve-  P"^  *!1^7'. 

.-•  ^iA  1.  .-..  .  poweredbyAct 

nient  for  the  purposes  of  the  Act,  "  makmg  satisfaction  to  the  owners  or  pro-  of  Parliament 
prietors  of,  or  persons  interested  in,  the  lands,  tenements,'*  &c  for  any  a^^^^fiSSng 
damage  they  might  sustain  by  the  execution  of  the  powers  of  the  Act ;  and  in  aatitfaction  to 
the  event  of  any  disagreement  between  the  Company  and  the  proprietors,  or  pro^i^n  of, 
parties  interested,  certain  commissioners  were  appointed  to  settle  what  sum  ^^S^^^^"^ 
was  to  be  paid  for  the  absolute  purchase ;  and  also  what  other  distinct  sum  Undi/'  &&,  eo 
was  to  be  paid  for  damages  sustained  by  the  owners  or  parties  interested  in  ^Smwnhy*^ 

them  saatained.  By  another  clause  it  iraa  enacted,  that  in  the  erent  of  the  Company,  owners, 
or  parties  interested,  not  agreeing  aa  to  the  sum  to  be  paid  for  the  absolute  pnrehaae  of  the  land, 
certain  oommiasioneis  were  to  settle  what  sum  was  to  be  paid  for  the  purchase,  and  also  what 
distinct  sum  was  to  be  paid  as  a  compensation  to  ''parties  interestea."  The  Company  pur- 
ehaaed  from  Sir  R.  ILL.  land,  over  which  the  plaintiff  had  a  railroad,  by  way  of  easement  The^ 
entered  upon  the  land  in  December,  1834,  but  did  no  injury  to  the  plaintiff's  railroad  until 
February,  18%.  The  plaintiff  gave  no  notice  to  the  Company  of  his  haring  any  interest  in  the 
land,  and  nothing  wss  paid  to  Him  by  the  Company  as  compensation. 

Heldf  that  the  plaintiff  was  not  entitled  to  compensation  under  the  Act  until  he  bad  sustained 
some  actual  injury ;  and  that  the  Company  were  bound  to  gire  compensation  at  any  time  after 
the  injury. 

f/«Mai!io,that  the  Company  were  entitled  to  enter  upon  the  land  before  making  compensation. 

The  plaintiff  was  also  tenant  to  Sir  R.  A  L.,  at  a  rent  of  SOL,  of  other  ]anf  which  he  had 
underlet  from  year  to  year,  at  a  rent  of  601. ;  but  it  did  not  ^ppeu  at  what  times  the  two  te- 
nancies commenced,  nor  that  the  plaintiff  had  any  reversion.  This  land  was  also  sold  to  the 
Company  by  Sir  JR.  H.  L,  The  plaintiff  made  no  claim  to  compensation,  nor  was  any  sum 
awarded  to  him :— field,  that  the  plaintiiF  did  not  show  such  an  interest  as  entitled  him  to 
compensation. 

Qiuere,  whether  a  tenant  from  year  to  year,  whose  tenancy  bwins  at  Midiaeknai,  and  who 
hat  underlet  from  year  to  year  from  MarcA,  at  a  higher  rent  thanne  pays  to  his  own  landlord 
i^  to  be  considered  a  lerersioner. 
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the  land ;  and  in  tha  etent  of  the  ownen  or  parties  interested  rdnsifig  to 
abide  hj  Xhtt  decision  of  the  commissioners,  the  latter  were  to  summon  a  jury 
to  assess  compensation.  The  plaintiff*  had  an  easement  in  a  railroad,  which 
ran  over  the  land  of  Sir  R,  H.  Leigh,  This  land  the  Company  purchased  from 
Sir  R,  H.  Z.,  and  entered  upon  it  in  December^  1834 ;  but  they  did  not  re- 
move the  plaintiff's  railroad,  nor  did  any  injury  to  his  right,  until  February, 
1836.  The  plaintiff  gave  no  notice  Co  the  Company  of  his  having  any  inte- 
rest in  this  land,  and  no  sum  was  awarded  to  him  by  the  Company  in  respect 
of  his  interest. 

The  plaintiff  was  also  tenant  from  year  to  year  to  Sir  R,  H,  L^  at  a 
rent  of  80/.,  of  other  land  which  he  had  underlet  from  year  \o  year  to  one 
A(herlon  for  60/. :  but  it  did  not  appear  from  the  special  case  at  what  times 
the  two  tenancies  commenced,  nor  was  it  stated  that  the  plaintiff  had  any 
reversion.  In  February,  1 835,  this  land  was  agreed  to  be  sold  by  Sir  R,  H.  L, 
to  the  defendants,  and  they  commenced  cutting  through  it  in  i^prt/ following. 
The  plaintiff  did  not  claim  any  compensation  from  the  Company  in  respect 
of  his  interest  as  tenant  from  year  to  year,  nor  was  any  distinct  sum  m 
damages  awarded  to  him  as  a  ''  party  interested." 

This  action  was  commenced  on  the  7th  July,  1836.  The  question  sub- 
mitted to  the  Court  was,  whether  the  plaintiff  was  entitled  to  recover  upon  all 
or  any  of  the  counts  in  the  declaration.  If  the  Court  should  be  of  opbion 
that  the  plaintiff  was  entitled  to  recover,  the  damages  were  to  be  referred ;  if 
the  Court  should  think  that  the  plaintiff  was  not  so  entitled,  or  that  the  action 
was  brought  too  late,  in  that  case  a  nonsuit  was  to  be  entered,  or  a  verdict 
was  to  pass  for  the  defendants. 

Sir  W,  W,  FolUtt,  for  the  plaintiff. — ^The  defendants  were  not  entitled  in 
1835  to  take  land  for  their  canal  under  an  Act  passed  in  the  year  1792,  hav- 
ing suffered  an  unreasonable  period  to  elapse  since  their  last  time  of  working. 
In  a  private  Act  like  the  present,  which  is  a  bargain  with  the  public,  there 
must  be  some  limit  at  which  the  powers  of  the  Act,  unless  exercised,  must  be 
held  to  terminate.  In  other  words,  the  Act  must  be  carried  into  effect  within 
a  reasonable  time  from  its  enactment,  or  it  will  be  deemed  to  have  expired. 
If  this  were  not  the  rule,  the  greatest  injustice  might  be  done ;  the  present 
Company,  for  instance,  which  is  a  corporation,  and  therefore  perpetual,  might 
commence  new  works  at  the  end  of  centuries,  when  the  vdue  of  property 
would  be  changed,  and  the  relations  of  parties  altered ;  or  they  might  begin 
their  canal  at  the  end  of  that  time,  although  they  had  never  taken  a  step 
before.  The  principles  on  which  the  Court  of  Chancery  acted  in  The  Mayor 
o/Kiny'e  Lynn  y.Pemberton^a),  and  in  Blakemore  v.  The  Glamoryanshire 
Canal  Namyaiion  (b),  are  applicable  to  this  case.  By  a  standing  order  of  the 
House  of  Lords,  a  clause,  compelling  parties  to  complete  their  woiks  within 
8  limited  time,  is  introduced  into  all  Acts  of  Parliament.  It  must,  therefore, 
follow,  that  it  is  an  implied  condition  in  all  Acts  like  the  present,  that  the  objects 
of  such  Acts  shaM  be  carried  into  effect  within  a  reasonable  time,  and  that  the 
question  of  the  reasonableness  of  the  time  is  to  be  determined  by  the  Court 

Secondly,  there  was  an  irregularity  in  the  mode  of  taking  the  plaintiff's 
railroad,  since  no  compensatkm  was  awarded  to  him  at  the  time  of  the  taking, 
and  the  Act  does  not  authorize  him  to  demand  compensation  at  any  fntoie  time. 


(a)  1  Swanst.  250. 


(b)  1  MIL  ft  fL  154 
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— [Ptfriktf,  B.-*How  could  the  exteDt  of  the  injury  be  asotrtaioed  at  tke  time 
of  the  purchase;  the  plaintiff's  railroad  was  not  interfered  with  until  long 
afterwards? — ^Lord  Abinger^  C.  B. — ^The  plaintiff  might  hate  obtained  com- 
pensation as  soon  as  he  had  sustained  any  damage.  Compensation  may  be 
awarded  at  any  time.] 

Thirdly,  the  plaintiff  had  an  interest  as  reversioner,  and  therefore  was  en* 
titled  to  damages  in  respect  of  that  interest,  Pike  t.  Eyre{e),  Curtis  t. 
Wheeler  (d),  PouUeney  t.  Hohnee^e). 

CreeeweH,  for  the  defendants. — The  answer  to  the  first  objection  is^  thai 
the  Act  prescribes  no  limitation  as  to  time ;  and  that  it  is  impossible  for  this 
Court  to  say  what  is  or  what  is  not  a  reasonable  time  for  eftctuating  the  pur- 
poses of  the  Act. 

Secondly,  the  plaintiff  was  not  entitled  to  compensation  id  respect  of  his 
right  to  make  railroads,  until  the  land  was  taken,  or  some  actual  injury  done 
Lee  V.  Milner(J')t  Lister  t.  Lobieyi^). 

Thirdly,  the  plaintiff  has  parted  with  all  his  interest  in  the  lease ;  he  has 
nothing  remaining,  and  therefore  cannot  be  a  rerersioner. 


The 

ItkVCASTWtL 

Canal 
CoxvAinr. 


Sir  W.  W.  FalleU,  in  reply. 

Lord  Abinger,  C.  B.*^The  most  important  question  for  our  oonsideFation 
IS,  whether  the  Company  were  bound  to  complete  their  works  within  a  reason- 
able time,  or  whether  they  were  unlimited  in  that  respect.  The  Act  of  Par- 
liament contains  no  limitation  as  to  time.  It  has  been  stated  that  one  branch 
of  the  legislature  invariably  compels  companies  applying  for  an  Act  of  Par- 
liament, to  complete  their  works  within  a  reasonable  period ;  but  that  cir- 
cumstance throws  no  light  on  the  qnestk>n,  except  one,  which  is  unfavourable 
to  Sir  fV,  FoUet^s  argument,  since  it  shows  a  belief  that  without  that  clause 
companies  would  be  unrestricted  in  respect  of  time.  But  then,  it  is  said,  that 
where  companies  do  not  complete  their  works  within  a  reasonable  period,  a 
Court  of  Equity  will  compel  them.  Without  doubt,  where  certain  lands 
are  speciBed  as  liable  to  be  taken  by  a  company,  who  have  carried  their 
works  to  a  certain  point,  and  after  a  long  period  are  tempted  to  extend 
them  further,  merely  by  some  particular  motive,  there  may  be  good  ground 
for  the  interference  of  a  Court  of  Equity ;  because  a  party  must  not  lie 
still,  beholding  another  incur  expence,  and  then  destroy  all  that  that  other 
has  done.  But  Courts  of  Law  must  construe  this  Act  of  Parliament  as  they 
would  the  day  afler  its  enactment.  The  powers  of  many  companies  have 
subsisted  for  years,  and  still  subsist,  and  we  cannot  hdd  that  the  authority 
of  this  company  has  determined,  unless  the  legislature  has  expressly  said  sa 
The  next  point  is,  that  the  company  have  taken  land,  upon  which  there  was 
a  railroad  of  the  plaintiff^  and  that  he  was  entitled  \A  damages  in  respect  of 
this  easement,  even  before  he  had  sustained  any  actual  injury.  But  we  think 
that  his  claim  to  compensation  must  be  made  at  the  time  of  the  injury.  With 
regard  to  the  question  of  tenancy,  it  does  not  appear  from  the  case  that  the 


(c)  9  B.  &  Cres.  (K)9. 

(d)  Moo.  &  Mall 

(e)  1  Stra.  405. 


Moo.  &  Malk.  493. 


(/)  2  Mce.  &  W.  824i  1  Mur.  & 
Hurl.  275. 

(g)  7  Ad.  &  Ell.  124 ;  1  Will.  WolL 
&  Dhv. 
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plaintiff  had  such  an  interest  as  entitled  him  to  compensation.  If  a  partr 
becomes  tenant  from  year  to  year  from  Miehaehneu,  and  lets  to  another  from 
year  to  year  from  March^  at  a  higher  rent  than  he  himself  pays,  he  may  per- 
haps, under  such  circumstances,  have  a  reversion,  for  which  he  would  be  en- 
titled to  compensation.  But  it  is  sufficient  to  say  that  the  present  case  raises 
no  such  question.  It  may  be  that  the  proprietor  sold  his  land,  promising 
his  tenant  that  he  should  not  be  disturbed  during  his  term ;  then  if  the  te- 
nant was  not  disturbed,  he  would  not  be  entitled  to  compensation.  Or  it  may 
be,  that  the  company  informed  Mr.  Th!ickne890  that  they  should  not  want  the 
land  until  two  years  after  the  purchase ;  in  that  case  also  he  would  not  be 
entitled  to  compensation.  Our  judgment  must,  therefore,  be  for  the 
defendants. 


Parkb,  B^— I  am  of  the  same  opinion.  As  the  Act  mentions  no  time 
within  which  its  powers  are  to  be  exercised,  we  must  hold  that  they  still  sub- 
sist, and  that  there  is  no  implied  limitation  either  at  law  or  in  equity,  since  it 
would  be  almost  impossible  to  determine  what  is  or  what  is  not  a  reasonable 
time  for  the  execution  of  the  objects  of  the  Act.  It  is  next  urged  that  the 
company  were  irregular,  in  entering  upon  land  of  Sir  R,  H.  Leigh  without  first 
making  compensation  to  the  plaintiff  in  respect  of  his  right  to  make  a  railroad 
over  that  land.  I  do  not  think,  however,  that  the  company  were  bound 
before  they  entered  to  buy  up  the  plaintiff's  rights.  The  sections  d[  the  Act 
oblige  the  company  to  purchase  the  interest  of  the  owners  in  ee  or  for  life, 
but  they  do  not  apply  to  easements.  Parties  in  the  situation  of  the  plaintiff 
are  entitled  to  compensation  for  any  injury  they  may  sustain,  but  they  are 
not  entitled  to  compensation  prospectively,  since  the  extent  of  damage  cannot 
be  ascertained  until  after  the  damage  has  been  actually  inflicted.  The  com- 
pany may,  therefore,  enter  upon  the  land  before  making  compensation.  The 
last  count  is  framed  on  the  ground  of  the  plaintiff  having  a  reversion,  io 
respect  of  the  tenancy  between  him  and  Atherton.  Sir  W.  F0U9U  has  ob- 
served, that  the  possessor  of  the  term  is  to  be  included  in  any  bargain  made 
by  the  owner  with  the  company ;  and  that  unless  that  were  the  case,  great 
injustice  might  be  done  to  a  tenant  in  possession  under  a  long  term  of  years : 
there  would  be  great  weight  in  that  observation  if  the  plaintiff  had  any  revef^ 
sbnary  interest  here.  But  it  is  impossible  to  say  upon  this  case  that  he  has 
any  reversion  as  against  a  stranger ;  he  may  have  had  some  reversion  as 
against  his  tenant,  although  that  does  not  appear.  But  it  is  unnecessary  fixr 
us  to  decide  that  point. 


GuRNKY,  B.,  concurred  (A). 


Judgment  for  the  defimdants. 


(A)  jUdersMf  B.,  was  absents 
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^FECIAL  Case.     The   declaration   stated,  that  Edward  Sheppard  was  By  a  written 

seised  in  fee  of  a  certain  messuage  and  premises,  called  the  Three  Turn  Inn,  dated  Th?^th 

in  the  parish  o^  Hungerfordf  in  the  county  of  Wilts;  and  that  being  so  p'^*^' i?®^* 

seised  on  the  2dth  Fehtuary,  1782,  he  demised  the  said  messuage  and  pre-  let  to  a^com- 

mises  to  Charles  DMiac  and  others,   in  trust,  for  the  inhabitants  at  laree  »>"««»  >»  ?'«•* 
•  '  ^      t»    rw  J.     1  1     .  1  •  1    .rN>      >       »%   >.  ° ,    for  the  panthof 

within  the  parish  of  Hungerford ;  and  that  the  said  Charles  Daloiac  and  H.,  ceruin 

others  did  accept  and  take  of  the  said  Edward  Sheppard  the  said  messuage  and  SJ^a'^a  poor^ 
premises,  which  were  intended  to  be  converted  into  a  poor-house,  for  the  use  house,  upon  tho 
of  the  said  parish,  to  hold  the  same  in  trust  as  aforesaid  for  a  certain  term,  terml^""  To 
which  was  then  unexpired,  upon  and  subject,  amongst  others,  to  the  follow-  ^^}^  ^^^  ?^® 
ing  terms  (that  is  to  say),  that  they  the  said   Charles  Dalbiac  and  others  in  tnut  at 
should  keep  the  said  messuage  and  premises  in  good  and  suflScient  repair,  the'Stifday^of 
during  the  said  term.     The  declaration  then  stated,  that  the  said  Charles  Morch  next 
Dalbiac  and  others,  on  25th  March,  1782,  entered  upon  the  said  messuage  tenn"i^'99' 
and  premises,  and  became  possessed  thereof  for  the  said  term,  as  tenants  to  y.®*"*  **  '**• 
the  said  Edward  Sheppard,  upon  the  terms  aforesaid,  and  that  they  promised  rent  of  271.  pay- 
to  keep  the  said  messuage  and  premises  in  good  and  sufficient  repair  during  u  *by*Squa?*'" 
the  said  term.     The  declaration  then  averred,  that  the  premises  were  con-  portiona.   And 
verted  into  a  workhouse,  for  the  use  of  the  said  parish  of  Hungerford ;  that  mfttee  doSere- 
Edtcard  Sheppard  being  seised  of  the  reversion  of  the  said  premises,  died  V  ^^^  ***  P*^ 
on  the  2d  of  September,  1800,  leaving  the  plaintiff,  Jfor^are^,  his  daughter  accordingly; 
and  his  only  child  and  heiress  him  surviving.     That  Margaret  became  seised  J^^  dUcharae^ 
of  the  reversion  of  the  said  premises,  and  being  so  seised,  she,  on  the  21st  of  all  atseBaments 
June,   1801,  married  the  plaintiff,   Charles  Alderman,  and  thereupon  the  JSever*wiThall 
plaintiffs  became  and  then  were  seised  in  fee,  in  right  of  the  said  Margaret,  quit-rents,  &c. 
of  and  in  the  reversion  of  the  said  premises.     The  declaration  then  averred,  pectofthetaid 
that  during  the  continuance  of  the  said  term,  and  after  the  31st  of  March,  J'®"|j*j['  *^* 
A,  D.  1819,  to  wit,  on  the  1st  day  of  April  in  that  year,  the  then  church-  the  premises  in 
wardens  and  overseers  of  the  poor  of  the  said  parish  of  Hungerford  entered  f J^  Jepair 
upon  the  said  demised  premises,  and  became  possessed  thereof,  for  the  use  during  the 
of  the  said  parish,  and  then  accepted  the  same  for  and  on  behalf  of  the  said  parties  do  agree 
parish,  upon  the  terms  aforesaid ;  and  the  residue  of  the  said  term,  then  ***J*  •  ^®J*® 
vested  in   the  said  churchwardens  and  overseers,  and  their  successors,  for  ofthepreimset 
and  on  behalf  of  the  parish,  according  to  the  Statute  in  such  case  made  and  !|ijJJi\n§'^ 

cuted  on  or 
before  the  let  Jamtairy  next  ensuing,  with  cOTenants  and  agreements  pursuant  to  the  present 
contract ;  and  such  other  general  clauses  as  are  usually  contained  in  leases :  ProTided,  that  in 
case  the  said  committee,  or  the  major  part  of  them,  or  their  successors,  shall  think  it  more 
eligible  to  purchsse  in  fee  the  said  messuage  and  premises  for  the  use  of  the  said  parish  of  H., 
at  the  price  of  4201.,  that  then  he,  the  said  E.  S,  shall  accordingly  convey  the  same  premises  in 
such  manner  as  the  counsel  or  attorney  of  the  said  committee  shall  advise  and  re<|uire."  The 
churchwardens  and  overseers  of  if.,  on  behalf  of  the  parish,  entered  upon  the  premises  in  Ques- 
tion in  1819,  and  paid  rent  to  the  plaintiffs  up  to  the  year  1835,  when  the  Poor  .Law  euardiana 
took  possession  of  the  premises.  The  plaintiffs  became  entitled  to  the  reversion  in  1801.  The 
defendants  were  the  churchwardens  and  overseers  of  the  poor  at  the  date  of  the  action,  but  not 
at  the  time  when  the  parish  was  in  possession  of  the  premises,  and  when  the  dilapidations 
accrued.  An  action  having  been  brought  against  the  delendants  for  a  breach  of  the  sgreement 
to  repair : — 

Held^  first,  that  the  instrument  operated  as  a  present  demise;  and  secondly,  that  the  term 
vested  in  the  overseers  for  the  time  being,  and  therefore  that  the  plaintiffs  were  entitled  tot 
recover. 

VOL.  I.  2  c 
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provided ;  and  that  the  said  churchwardens  and  overseers,  and  their  suooea* 
Aldeeuan     ^"'  *^®  churchwardens  and  overseers  of  the  poor  of  the  said  parish  for  the 
V,  time  being,  from  the  said  1st  day  of  April  till  the  premises  became  vrtito^ 

repair,  as  hereinafter  mentioned,  held  and  enjoyed  the  said  premises  foraoj 
on  behalf  of  the  said  parish,  as  such  tenants  as  aforesaid.  Breach,  that  the 
said  churchwardens  and  overseers,  fur  the  time  being,  did  not  keep  the  jm- 
mises  in  good  and  sufficient  repair,  according  to  the  terms  of  the  said  demise 
but  that  the  premises  were,  and  are,  in  bad  repair  and  greatly  dilapidated. 

PUas :  fint,  that  Edward  Sheppard  did  not  demise  and  let  to  Ckarlu 
Dalbiae  and  others  the  said  premises,  in  manner  and  form,  &c. 

Second,  that  Charlee  Dalbiae  and  others  did  not  enter  upon  and  become 
possessed  of  the  premises,  in  manner  and  form,  &c. 

Third,  that  the  said  Charlee  Dalbiae  and  others  did  not  promise,  as  in 
the  declaration  alleged. 

Fourth,  that  the  then  churchwardens  and  overseers  did  not  accept  the 
premises,  on  behalf  of  the  parish  of  Hungerford,  for  the  residue  and  re- 
mainder of  the  term. 

Fifth,  that  the  said  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Hungerford  and  their  successors  did  not,  on  behalf  of  the  said  parish 
hold  or  enjoy  the  premises  upon  the  terms  in  the  declaration  alleged. 

Sixth,  that  the  premises  were  not  in  a  bad  state  of  repair. 

Issue  was  joined  on  these  pleas. 

At  the  trial,  before  PaUeeon^  J.,  at  the  Wiltehire  Summer  Assizes,  a  ver- 
dict was  taken  for  the  plaintiffs,  for  100/.,  eubject  to  the  opinion  of  the 
Court  on  the  following  case : — 

Edward  Sheppard  being  seised  in  fee  of  the  house  and  premises  in  ques- 
tion in  1782,  entered  into  a  written  agreement  respecting  them  with  CharUi 
Dalbiae  and  others.    This  agreement  was  to  the  effect  following ; — 

"  Be  it  remembered,  that  it  was  agreed  on  the  25 th  day  of  February,  in 
the  year  of  our  lord  1782,  by  and  between  Edward  Sheppard,  of  the  one 
part,  and  the  before-mentioned  committee,  of  the  other  part,  as  follows — ^first, 
the  said  Edward  Sheppard  doth  hereby  agree  to  demise  and  let  unto  the 
said  committee,  in  trust  for  the  inhabitants  at  large  within  the  parish  of 
Hungerford,  in  the  counties  of  Berke  and  Wilte  ;  and  the  said  committee  do 
hereby  agree  to  accept  and  take  of  the  said  Edward  Sheppard  M  that  messuagv 
or  tenement,  &c.,  called  the  Three  7Vn«  Inn,  in  the  parish  o(  Hungerford,  which 
said  messuage  and  premises  are  intended  to  be  converted  into  a  poor-house  for 
tlie  use  of  the  said  parish  of  Hungerford  ;  to  hold  unto  the  said  committee, 
in  trust  as  aforesaid,  from  the  25th  day  of  March  next  coming,  for  and  during 
the  term  of  ninety-nine  years,  at  and  under  the  clear  yearly  rent  of  twenty- 
seven  pounds,  payable  half-yearly,  by  equal  portions ;  and  the  sakl  commit- 
tee do  hereby  agree  to  pay  the  said  rent  accordingly ;  and  also  to  pay  and 
discharge  all  assessments  and  taxes  whatsoever,  with  all  quit  rents,  &c,  for 
or  in  respect  of  the  said  premises,  and  also  to  keep  the  premises  in  good  and 
sufficient  repair  during  the  term ;  and  the  parties  do  agree  that  a  lease  and 
counterpart  of  the  premises  shall  be  prepared  and  executed  on  or  before  the 
first  day  of  Januarg  next  ensuing,  with  covenants  and  agreemenU  pursuant 
to  this  present  contract,  and  such  other  general  clauses  as  are  usually  con- 
tained in  leases.  Provided,  that  in  case  the  said  committee  or  the  major  part 
of  them,  or  their  successors,  shall  think  it  more  eligible  to  purchase  in  fee 
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the  9aid  messuage  and  premises  for  the  use  of  the  said  parish  of  Hungerford^  Sg^»equ^. 
at  the  price  of  four  hundred  and  twenty  pounds,  that  then  he  the  said  aldermak 
Edward  Sheppard  shall  accordingly  convey  the  same  premises,  in  such  man-  ^v. 
ner  as  the  counsel  or  attorney  of  the  said  committee  shall  advise  and  re- 
quire ;  the  said  Edward  Sheppard  defraying  all  the  expenses  of  a  fine  and 
clearing  the  title  up  to  himself,  if  need  be;  and  the  committee  contributing  a 
moiety  of  the  costs  and  charges  of  the  purchase  deeds.  And  for  the  true 
performance  of  tliis  agreement  the  said  parties  do  hereby  oblige  themselves 
to  the  payment  of  the  sum  of  five  hundred  pounds,  of  lawful  money,  to  the 
other  and  others  of  them.     Dated  the  day  and  year  first  before  written.'* 

(Signed),  &c. 
No  lease  was  ever  executed* 

Edward  Sheppard  died  in  the  year  1800,  and  the  house  and  premises 
descended  to  his  daughter  Margaret,  one  of  the  plaintifis,  as  his  heiress 
at  law.  In  1801,  Margaret  was  married  to  the  other  plaintiff*,  Charlee 
Alderman, 

The  defendants  were  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Hungerford  at  the  time  the  action  was  brought.  Some  of  them 
had  served  those  offices,  but  they  were  not  all  in  office  together  during  any 
part  of  the  time  when  the  parish  was  in  possession  of  the  premises,  nor  at 
the  time  when  the  guardians  of  the  Hungerford  Union  took  possession^  as 
hereinafter  mentioned,  nor  upon  the  24th  June,  1836. 

The  premises  in  question  were,  from  the  date  of  the  above  agreement, 
used  as  the  poor-house  of  the  parish  of  Hungerford,  The  churchwardens  and 
overseers  of  the  parish  for  the  time  being  did  all  the  repairs,  and  paid  27/. 
per  annum  for  the  rent  of  the  premises,  to  Edward  Sheppard,  and  to  the  plain- 
tifls  from  the  25th  of  March,  1782,  until  the  24th  of  June,  1835;  and  all 
rent  which  subsequently  accrued  due  was  paid  by  the  officers  or  guardians 
of  the  Hungerford  Union,  who,  by  direction  of  the  Poor  Law  Commissioners, 
took  possession  of  the  premises  in  question  before  the  end  of  the  year  1835. 

On  the  28th  September,  1835,  the  plaintiffs  served  upon  the  overseers  of 
Hungerford,  a  notice  to  quit  the  premises  in  question  on  or  before  the  Lady^ 
day  following. 

The  plaintifl^'s  title,  and  the  dilapidated  state  of  the  premises,  were  ad- 
mitted. 

The  question  for  the  opinion  of  the  Court  was,  whether  under  the  above 
circumstances  the  plaintiff's  were  entitled  to  recover  upon  either,  and  which 
of  the  issues.  If  the  Court  should  be  of  opinion  that  they  were,  then  the 
verdict  was  to  stand  accordingly  ;  if  not,  then  a  verdict  was  to  be  entered  for 
the  defendants,  upon  the  several  issues  accordingly. 

ErUy  for  the  plaintiffs. — ^The  instrument  set  out  in  the  declaration  ope- 
rated as  a  lease  for  99  years.  The  rent,  the  time  of  payment,  and  the  com- 
mencement of  the  tenancy,  are  fixed ;  and  the  mere  fact  that  a  future  lease 
is  to  be  granted,  with  the  usual  covenants,  does  not  make  the  instrument 
an  agreement  for  a  lease.  Doe,  d.  Peareon  v.  Riee  (a). — [Aldereon,  B. — ^In 
that  case  the  terms  were  definitively  settled.] — Doe,  d.  Walher  t.  Grovee  (5), 
Tempeei  v.  RawUng  (e),  are  in  pmnt. — [Aldereon,  fi.,  referred  to  Morgan  v. 

(a)  8  Bing.  178.  (c)  13  East,  la 
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Btisell (d).]-^ Poole  v.  Benlley  («),  which  is  the  leading  case  on  this  subject, 
is  an  authority  in  favour  of  the  plaintiffs. 

Secondly,  if  the  Court  should  be  of  opinion,  that  this  instrument  is  an 
agreement  for  a  lease,  and  not  an  actual  demise,  still  the  plaintiffs  are  en- 
titled to  judgment  on  the  first  issue,  as  the  question  there  raised  is,  whether 
Sheppard  let  the  premises  to  be  held  on  the  terms  stated  in  the  instmmeot ; 
not  whether  the  term  is  unexpired  or  not. — [^Parke,  B. — ^The  declaration  states 
a  demise  for  a  term  that  is  unexpired;  that  statement  would  not  be  sup- 
ported if  the  present  tenancy  is  from  year  to  year,  because  there  has  been  a 
notice  to  quit.] — An  attempt  will  be  made  on  the  other  side  to  question  the 
decision  in  Doe,  d.  Jackson  v.  Hiley  (/),  and  it  will  be  contended  that  this 
property  does  not  belong  to  the  parish  under  69  Geo,%  c.  12,  s.  17.  But  if 
we  look  to  the  acts  of  the  parties  when  this  instrument  came  into  operation, 
it  will  be  plain  that  the  premises  in  question  belong  to  the  churchwardens. 
[He  referred  to  Phillips  v.  Pearce  (j),  Doe,  d.  Hipge  v.  Terry  (A),  Doe,  d. 
Hobbe  V.  Cockell(i),  Johnson  v.  The  Churchwardens  of  St.  PeterU,  Here' 
ford  {J)!] — [Parke,  B. — Can  the  reversioner  maintain  an  action  against  the 
assignee  for  not  repairing  under  a  parol  agreement ! — ^Lord  Abinger,  C.  B.— 
It  has  been  held,  that  a  demise  from  year  to  year  does  not  form  a  considera- 
tion for  repairing  the  premises. — Parke,  B. — Is  there  any  authority  to  shew 
that  a  reversioner  can  take  advantage  of  contracts  which  are  not  covenants!] 
— It  may  be  doubted  whether  that  question  is  open  to '  the  consideration  of 
the  Court.  It  might  be  discussed  on  a  motion  in  arrest  of  judgment;  but 
the  present  question  is,  in  what  manner  the  issues  ought  to  be  entered  ? 

Barstow,  contrd. — It  is  plain  from  the  first  and  fourth  pleas,  that  the  main 
issue  is,  whether  there  was  a  demise  for  the  term  of  99  years.  Now,  it  is  bj 
no  means  clear  that  the  parties  to  this  instrument  contemplated  the  relation 
of  landlord  and  tenant ;  for  the  agreement  for  the  sale  of  the  premises  shews 
that  they  may  have  intended  to  become  vendor  and  purchaser.  Morgan  v.  Bit" 
sell,  which  is  the  leading  case  for  the  defendants,  shews  that  the  question,  whe- 
ther an  instrument  is  to  be  lease,  or  only  an  agreement  for  a  lease,  depends 
on  the  intention  of  the  parties,  as  it  is  to  be  gathered  from  the  terms  of  the 
instrument.  [He  cited  Doe,  d.  Pearson  v.  Ries,  Pearce  v.  Cheslyn{h), 
Doe,  d.  Walker  v.  Groves  (/).]  Besides,  the  landlord  himself  has  put  a  con- 
struction upon  this  agreement,  by  giving  a  notice  to  quit.  But  the  most  im- 
portant question  is,  whether  this  lease  passed  to  the  overseers  under  59  Geo. 
3,  c.  12,  s.  17.  That  section  enacts,  that  the  churchwardens  and  overseers 
shall  "  accept,  take  and  hold,''  certain  lands  and  hereditaments,  '*  belongini; 
to  such  parish.''  The  meaning  of  those  words  is  not  that  they  shall  hold  as 
the  lessees  of  individuals,  but  that  the  property  of  the  parish  shall  be 
conveyed  to  them  in  fee.  It  must  be  maintained,  on  the  other  side,  that  the 
words  "accept,  take,  and  hold,"  have  the  same  meaning  as  the  term  **  vest." 
But  that  is  not  the  case,  as  the  legislature  has  on  many  occasions,  used  the 

(d)  3  Taunt  65.  (»)  4  Ad.  &  E.  478. 

(e)  12  East,  168.  \j)  4  Ad.  &  E.  520;  I  Ear.  &  Woll. 
(/)  10  B.  &  Cr.  885.  720. 

{g)  5  B.  &  Cr.  433.  (Ar)  4  Ad.  &  £.  225;     1  Har.  U 

m  4  Ad.  &   Ell.  274;  1  Har.  &      Well.  768, 

Wolf.  647.  G>  15  East,  244. 
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word  "  Test''  in  a  diflferent  sense  from  that  contended  for.  It  is  so  used  in 
Gilberts  Act,  22  Geo.  3,  c.  81,  s.  21 ;  in  54  Geo,  3,  c.  170,  s.  8 ;  in  55  Geo. 
3,  c  137,  s.  1 ;  and  m  5  &  6  Will.  4,  c.  69,  s.  8 :  and  this  construction  of  the 
defendants  is  reasonable,  since  otherwise  the  parish  might  be  bound  by  a  bur- 
thensome  lease  without  having  any  power  of  discharging  itself  from  it. 

Erie,  in  reply.-— The  mere  f^t  of  there  being  an  option  of  purchasing  does 
not  prevent  this  instrument  from  operating  as  a  demise. — [Parke,  B. — Have 
you  any  case  of  a  stipulation  for  "  usual  covenants,"  where  the  words  **  agree 
to  demise,"  have  been  held  to  make  no  difference  ?] — No  sach  case  can  be 
found ;  but  Bony  v.  Nugent,  cited  in  Doe,  v.  Aehbumer  (m),  approaches 
nearly  to  it. 

Secondly,  the  defendants  are  not  entitled  to  have  the  first  issue  found  for 
them,  on  the  ground  that  the  term  might  be  put  an  end  to,  and  and  was  actu- 
ally put  an  end  to,  by  the  notice  to  quit.  The  fair  meaning  of  the  plea  is, 
that  Sheppard  did  not  demise. — [Aldereon,  B. — If  you  allege  a  demise  for 
the  term  of  99  years,  which  is  unexpired,  and  the  defendants  deny  the  de- 
mise, do  they  not  put  in  issue  the  expiration  of  the  term  ?] — If  they  had  in- 
tended to  do  so  they  should  have  pleaded  in  a  different  manner. 

Cur.  adv.  vuli. 

On  a  subsequent  day  the  judgment  of  the  Court  was  delivered  by. 

Lord  Abinoer,  C.  B. — This  was  an  action  against  the  overseers  for  the 
time  being  of  the  parish  of  Hungerford,  to  recover  damages  for  the  non-re- 
pairing of  certain  premises ;  and  the  question  turns  on  this  point,  whether 
the  agreement  which  is  the  foundation  of  the  action,  is  to  be  construed  as  a 
demise,  or  only  as  a  contract  for  a  lease.  It  appears  that  originally  the  pre- 
mises in  question  were  let  to  trustees,  to  the  use  of  the  poor  of  the  parish  of 
Hungerford,  under  an  agreement  dated  the  25th  of  February,  1782,  by  which 
they  were  to  have  possession  of  the  premises  for  99  years,  to  commence  from 
the  Lculy-day  next  ensuing,  at  a  yearly  rent  of  27/.,  payable  half-yearly,  with 
the  provisoes,  that  before  the  1  st  January  then  next  ensuing,  a  lease  should 
be  executed,  containing  the  usual  covenants ;  and  that  in  case  the  parties 
accepting  the  premises,  or  their  successors,  should  think  it  expedient  to 
purchase  the  fee  simple  in  the  soil  for  a  certain  price,  the  lessor  would  make 
a  conveyance  to  them  accordingly.  The  defendants'  counsel  contended  that 
this  agreement  could  not  operate  as  an  absolute  demise  for  99  years ;  and  he 
urged  in  support  of  this  proposition  the  circumstance  of  its  containing  a  sti- 
pulation for  the  execution  of  a  lease  at  a  future  period.  But  so  many  cases 
are  to  be  found  where  agreements  have  been  held  to  operate  as  actual  de- 
mises, notwithstanding  the  insertion  of  a  stipulation  similar  to  the  above,  that 
this  ar;gument  cannot  be  sustained.  It  is  then  suggested  that  it  might  have 
been  optional  on  the  part  of  the  defendants  to  treat  the  instrument  as  a  lease 
or  not ;  but  we  think,  on  the  view  of  the  whole  instrument,  that  it  is  a  ques- 
tion for  our  decision,  whether  or  not  the  instrument  contains  words  sufficient 
to  amount  to  a  present  demise,  if  it  can  be  collected,  from  the  circumstance 
of  the  case,  that  it  was  the  intention  of  the  parties  that  it  should  do  so. 

fw)  5  T.  R.  165. 
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Here  then,  the  parties  agree  that  the  term  in  question  is  to  commence  from 
the  25th  of  March,  1782,  at  a  certain  yearly  rent.  On  this  the  question 
anses,  when  would  the  first  year's  rent  become  due.  No  one  can  suppose  for 
a  moment  that  it  would  become  due  at  any  other  period  than  at  the  Michael- 
mat  following,  in  which  case  the  term  must  have  commenced  immediately  on 
the  date  of  the  agreement ;  and  if  so,  what  was  the  term  in  question  but  the 
one  for  99  years,  mentioned  in  the  agreement?  If,  however,  the  first  payment 
of  rent  be  not  considered  as  accruing  due  at  Michaelmas,  1782,  it  must  ne- 
cessarily be  so  at  the  Lady^day  next  following,  and  on  that  construction  we 
are  to  suppose  that,  although  the  lessor  created  a  tenancy  for  99  years  from 
March,  1782,  at  a  half-yearly  rent,  still  that  no  rent  was  to  be  payable  tin 
the  expiration  of  a  full  year  from  that  date;  and  consequently,  the  last  half- 
year's  rent  would  become  due  at  the  end  of  the  half*year  after  the  term  had 
expired.  It  is  more  proper  that  the  rent  should  be  payable  within  the  term, 
than  after  its  expiration;  as  in  the  latter  event  the  landlord's  remedy  is  gone. 
We  think  it  would  have  been  better  if  the  Courts  had  not  given  so  wide  a  con- 
struction to  instruments  of  this  nature ;  but  on  consideration  of  all  the  cases 
taken  together,  we  cannot  avoid  the  conclusion,  that  stipulations  for  the  exe- 
cution of  leases  in  future,  do  not  necessarily  contradict  the  notion  of  an  in- 
strument of  this  description  amounting  to  a  present  demise.  Besides,  the 
agreement  in  this  case,  containing  the  covenants  usually  found  in  actual 
leases,  goes  far  to  prevent  the  doubt  and  uncertainty  which  such  an  agree- 
ment might  otherwise  create ;  and  the  speciHc  agreement  for  repair  and  pay- 
ment of  rent,  amounts  to  a  promise  that  the  lease  shall  be  put  an  aid  to, 
if  the  rent  is  not  paid  and  the  repairs  not  performed.  For  all  which  res- 
sons  we  think,  that  the  lease  in  this  case  took  efiect  from  the  date  of  the 
agreement  The  next  question  in  the  case  is,  whether,  supposing  this  to 
be  a  lease,  the  property  vested  in  the  overseers  of  the  poor,  under  the  59 
Geo,  3,  c.  1 2,  s.  1 7.  This  point  has  been  ingeniously  argued  before  us,  but 
we  do  not  consider  the  question  as  ret  integra,  since  it  was  decided  by  the 
Court  of  QueefCs  Bench  that  the  Statute  does  apply  in  all  cases ;  and  as 
here  the  agreement  is  a  grant  of  property  to  be  used  for  a  poor-house,  we 
think  that  it  is  within  the  province  of  the  Statute,  and  accordingly  the  pro- 
perty is  vested  in  the  overseers  for  the  time  being.  Our  judgment,  there- 
fore, must  be  for  the  plaintiffs. 

Poslea  to  the  plaintiff. 


HiTCHMAN  V.  Walton. 


Theienantof     ^^ASE,     The  first  count   stated  that  certain  messuages  and  premises  at 

mSe^Msi^'i^  Hampetead  were  in  the  possession  and  occupation  of  one  Jamet  BbH,  u 

them  by  way  of  tenant  thereof  (the  reversion  thereof  then  belonging  to  the  plaintiff),  and  that 

aTterwafds  be-    the  defendant  pulled  down,  removed,  and  destroyed  certain  fixtures  on  the 

aune  bankrupt,   g^j^  premises,  and  in  so  doing  dilapidated,  injured,  and  destroyed  the  said 

toined  a  corenant  to  yield  up  all  fixtures  to  the  ine»f  uage  belonging  or  to  belong :— HeW,  tbat 
tliR  fixtures  did  not  pass  to  the  assignees  as  goods  and  chattels,  in  the  possession,  order,  and 
ditpositionof  the  bankrupt;  and  thai  the  mortgagee  might  maintain  an  action  in  case  as  rever- 
sioner, against  the  assignees  for  removing  them. 
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messuage  and  premises,  and  afterwardfl  converted  and  disposed  of  the  fixture^ 
to  his  own  use.     The  second  count  was  in  trover  for  the  fixtures. 

The  defendant  p\eaded,firii,  Not  guilty;  Meeandly,  to  the  first  count,  that 
the  premises  in  the  first  count  mentioned  were  not  in  the  occupation  of  the 
said  James  PeU,  as  tenant  thereof  to  the  plaintifiT,  modo  et  forma.  Thirdly  to 
the  second  count,  that  the  plaintiff  was  not  possessed  as  of  his  own  property 
or  the  said  efiects,  modo  et  forma.    Upon  these  pleas  issues  were  joined. 

At  the  trial,  before  Gumey,  B.,  at  the  Middleeex  Sittings  after  last  Trinity 
Term,  it  appeared  that  by  a  lease,  dated  the  5th  July,  1831,  one  MaeUre 
demised  the  premises  in  question  to  Pelt,  for  the  term  of  twenty-one  years. 
The  lease  contained  a  covenant  by  Pett  to  **  surrender  and  yield  up  the  said 
messuage  or  tenement  and  premises  at  the  end  of  the  said  term  thereby 
granted,  in  a  good  state  of  repair  and  condition,  together  with  all  partitions, 
doors,  windows,  casements,  bells,  bars,  hinges,  locks,  keys,  shelves,  dressers, 
pumps,  pipes,  cisterns,  and  all  other  fixtures  and  things  to  the  said  messuage 
or  tenement,  or  any  part  thereof,  belonging  or  to  belong  (reasonable  use  and 
wear  thereof  in  the  mean  time  only  excepted).  Under  this  lease  Pett  entered 
and  occupied  the  premises,  and  carried  on  business  in  them.  In  September, 
1832,  the  plaintiff  lent  Pett  300/.,  and  as  a  security  took  an  assignment  of  the. 
lease  by  way  of  mortgage.  Pett  continued  in  possession  of  the  premises  until 
November,  1837,  when  he  became  a  bankrupt  The  defendant  was  chosen 
assignee,  and  by  his  orders  the  tenant's  fixtures,  which  had  been  put  up  pre- 
viously to  the  mortgage,  were  taken  down  and  sold  in  February,  1838.  It 
was  submitted,  on  the  part  of  the  defendant,  that  the  plaintiff  must  be  non- 
suited ;  first,  because  the  tenancy  was  not  of  a  nature  to  which  a  reversbn 
was  incident ;  and  secondly,  because  trover  would  not  lie  for  fixtures.  The 
learned  judge  refused  to  nonsuit  the  plaintiff,  and  a  verdict  was  found  for 
him  for  63/.  in  respect  of  the  fixtures,  and  3/.  for  dilapidations ;  with  liberty  for 
the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  having  been  obtained  accordingly, 

Humfrey  and  White  shewed  cause. — ^Most  of  the  fixtures  in  question  were 
on  the  premises  at  the  time  the  lease  was  granted  to  Peti,  and  all  of  them 
were  there  at  the  time  of  the  mortgage.  Upon  the  execution  of  the  mortgage 
deed,  the  plaintiff  took  all  the  estate,  right,  title,  and  interest  of  Pett,  and  Pett 
became  tenant  to  the  plaintiff.  Partridge  v.  Bere{a).  By  the  covenant  in  the 
lease,  Peti  was  to  deliver  up  to  his  landlord  "  all  fixtures  to  the  premises  be- 
longing or  to  belong.'^  Now,  independently  of  the  words  of  the  covenant, 
these  fixtures,  being  on  the  premises  at  the  time  of  the  mortgage,  would  pass 
to  the  mortgagee,  Steward  v.  Lombe  (b),  Coleyrave  v.  Diae  Santos  (c).  Hare 
Y,  Horton  {d),  Longstaff^.  Meagoe  {e).  Then,  as  to  the  second  point,  it  has 
been  decided  that  trover  will  lie  for  fixtures,  when  severed  ;  and  under  such 
arcumstances  as  the  present  they  are  not  within  the  order  and  disposition  of 
the  bankrupt,  so  aa  to  pass  to  his  assignees,  Boydell  v.  Rf  Michael  (/). 

Plaii,  in  support  of  the  rule. — ^The  tenancy  was  not  of  that  nature  to  which 
a  rever8k>n  is  incident.    The  term  *'  reversion"  has  a  well  defined  legal  mean- 


£3RcA«9«Mr. 


(a)  5  B.  &  A.  604. 

(b)  4  Moore,  281 ;  1  B.  &  B.  506. 

(c)  2  B.  &  C.  76. 


(<0  5  B.  &  Ado] 
(e)  2  A.  &  E.  16 
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Ing ;  it  is  the  residue  of  an  estate  left  in  the  grantor,  to  commence  in  posses- 
sion after  some  particular  estate  granted  out  of  him.  Here  Pett  was  a  mere 
tenant  at  will,  and  the  plaintiff  might  have  maintained  an  ejectment  against 
him,  upon  default  of  payment  of  the  principal  and  interest  in  Sepiember, 
1833.  Wiikinaon  v.  Hall(g),  is  distinguishable;  there  the  pkintifl* mort- 
gaged land  in  fee,  with  a  proviso  for  redemption  on  payment  of  the  principal 
and  interest  on  a  certain  day;  and  it  was  agreed  that  the  mortgagee  shonid 
not  be  entitled  to  call  in  the  principal  for  seven  years,  provided  the  interest 
were  regularly  paid  in  the  mean  time.  And  it  was  further  agreed,  that  the 
mortgagor  should  occupy  and  enjoy  the  premises  until  default  in  payment  of 
the  principal  and  interest;  and  the  Court  held,  that  though  by  the  first  part 
of  the  deed  the  fee  was  vested  in  the  mortgagee,  the  subsequent  part  operated 
as  a  re-demise  of  the  premises  to  the  mortgagor,  provided  the  interest  were 
regularly  paid.  Here  the  time  appointed  for  the  payment  of  principal  and 
interest  had  expired.  Then,  as  to  the  count  in  trover:  Pett  was  bound  to 
leave  upon  the  premises  all  the  fixtures  to  the  said  premises  belonging  or  to 
belong.  By  this  express  stipulation,  the  landlord  would  be  entitled  to  them. 
The  second  count  cannot  be  supported,  as  they  never  were  the  fixtures  of 
the  mortgagee. 

Lord  Abinger,  C.  B. — The  rule  must  be  discharged.  The  second  plea 
denies  that  the  premises  were  in  the  occupation  of  Pett,  an  tenant  to  the 
plaintiff;  now,  if  the  mortgagor  is  not  tenant  to  the  mortg^agee,  in  what  situa- 
tion does  he  stand  ?  He  is  not  a  trespasser ;  the  very  terms  of  the  mortgRgc 
deed  prevent  that  conclusion.  He  is  not  a  servant,  fur  the  mortgagee  is  not  in 
possession.  Then  in  what  relation  does  he  stand  ?  To  ascertain  that  we  must 
look  to  the  terms  of  the  mortgage  deed.  By  that  deed  an  absolute  interest 
is  vested  in  the  mortgagee  for  a  certain  time,  and  if  the  mortgagor  pays  the 
principal  and  interest  at  the  appointed  time,  then  the  property  revests  in  the 
mortgagor.  If  default  be  made,  and  the  mortgagor  is  still  allowed  to  remain 
in  possession,  then  he  holds  over  on  the  same  terms  as  before,  and  continues 
in  his  character  of  tenant.  Then,  in  what  way  is  the  mortgagee  to  declare? 
I  do  not  see  how  the  mortgagee  could  declare,  unless  by  alleging  that  he  was 
the  owner  of  the  reversion,  or  by  stating  the  special  circumstances,  and  that 
he  was  the  owner  of  the  fee.  But  then,  it  is  asked,  what  estate  can  the  mort- 
gagee have?  He  has  the  estate  created  out  of  the  mortgage,  and  remains  in 
possession  as  tenant  at  will  until  the  mortgagee  determines  that  estate,  by 
taking  possession  himself,  or  granting  a  lease  to  another  person,  which  would 
be  a  determination  of  it.  It  is  true  that  an  ejectment  might  have  been  main- 
tained against  the  mortgagor,  but  that  would  proceed  upon  the  ground  that 
he  has  admitted  the  tenancy  and  ouster.  It  appears  to  me,  therefore,  that  the 
issue  upon  the  tenancy  was  properly  found  against  the  defendant.  Then  as 
to  the  count  in  trover;  the  plea  is,  that  the  plaintiff  was  not  possessed  of  these 
fixtures  as  of  his  own  property.  It  is  true  that  the  fixtures,  by  the  terms  of 
the  lease,  belong  to  the  original  landlord  ;  but  he  could  have  no  right  to  pos- 
sess them  until  the  term  had  expired,  and  during  the  continuance  of  the  term 
the  tenant  might  maintain  an  action,  if  they  were  taken  away.  Here  the 
mortgagee  stands  in  his  place,  and  is  entitled  to  recover  damages  for  their 


(g)  3  Hodges,  56;  4  Scott,  301. 
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renioTal  or  injury.  It  appears  to  roe,  that  in  whatever  view  the  o^se  is  con- 
sidered, the  plaintiff  has  a  right  to  recover  the  value  of  these  6xtures.  Under 
these  circumstances  the  fixtures  do  not  pass  to  the  assignees  as  goods  and 
chattels  in  the  possession,  order,  or  disposition  of  the  bankrupt.  The  plain- 
tiff is  entitled  to  retain  his  verdict  for  the  whole  amount 
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Parke,  B. — I  am  of  the  same  opinion.  The  first  count  is  for  an  injury  to 
certain  premises  in  the  occupation  of  Peti,  as  tenant  to  the  plaintiff  (the  re- 
version thereof  then  belonging  to  the  plaintiff).  The  first  plea  is  Not  guilty, 
and  there  is  no  doubt  the  plaintiff  is  entitled  to  a  verdict  upon  that  issue. 
The  next  plea  is,  that  the  premises  were  not  in  the  occupation  of  Pett,  as 
tenant  to  the  plaintiff.  The  question  then  is,  whether  the  mortgagee  may  not 
treat  a  mortgagor  in  possession  as  his  tenant ;  Partridge  v.  Bere  has  decided 
that  he  may,  and  I  concur  in  the  propriety  of  that  decision.  He  is  not  bound 
so  to  treat  him  ;  but  he  may,  if  he  think  fit,  maintain  an  ejectment  against 
him,  which,  if  he  were  a  tenant  for  all  purposes,  he  could  not  have  done. 
This  is  sufficient,  therefore,  to  entitle  the  plaintiff  to  maintain  his  verdict  upon 
the  first  count.  Then  the  second  count  is  in  trover  for  these  fixtures  in  their 
severed  state.  The  rule  was  granted  upon  the  supposition  that  the  fixtures 
had  been  placed  upon  the  premises  after  the  mortgage,  but  that  does  not 
appear  to  have  been  the  case.  There  is  no  doubt  that  if  a  tenant  places  fix- 
tures upon  the  premises,  and  then  transfers  them  by  way  of  mortgage,  that 
the  fixtures  pass  to  the  mortgagee ;  Colegrave  v.  Diat  Santos,  Long  staff  v. 
Meagoe,  Then,  it  is  contended,  that  inasmuch  as  Pett  was  bound  to  give  up 
all  the  fixtures  at  the  end  of  the  term,  which  I  am  inclined  to  think  he  was, 
(though  perhaps  contrary  to  the  intention  of  the  parties),  that  even  any 
fixtures  put  up  after  the  mortgage,  would  have  passed  to  the  mortgagee. 
That  point,  however,  does  not  arise.  Mr.  Piatt  contended  that  the  effect  of 
the  lease  was  to  give  the  plaintiff  only  a  special  interest  in  the  fixtures,  and  not 
the  absolute  power  of  removal.  But  Boy  dell  v.  M*  Michael  shews  that  the 
tenant  has  such  an  interest  in  the  fixtures  as  to  enable  him  to  maintain  trover 
for  them  if  removed.  I  think,  therefore,  that  the  plaintiff  may  maintain  trover, 
and  that  the  measure  of  damage  is  tlie  value  of  the  fixtures. 


GuRNBY,  B.,  concurred. 


Rule  discharged. 


Chanter  v.  Hopkins. 


ASSUMPSIT.     The  declaration  stated,  that  the  defendant  was  indebted  The defendmt 
to  the  plaintiff  in  the  sum  of  15/.  15^.,  for  the  licence,  consent,  and  per-  plaintiff  as  fol- 
mission  of  the  plaintiff  before  then  granted  by  him  to  the  defendant  at  his  fow»:— "Send 

_  ,  •        /•  ^L    J     "•  y<*"'  p**«>t 

request,  to  erect,  set  up,  and  use,  at  and  upon  certam  premises  of  the  de-  hopper  and  ap- 
fendant^  a  certiun  patent  invention,  whereof  the  plaintiff  was  then  the  owner  ^^jJ\J^g 

copper  with 
■  yoar  amoke-consuming  furnace."    The  patent  furnace  was  accordingly  sent  and  erected,  hut 
vas  found  to  be  uaeless  in  a  brewery: — Held,  that  the  contract  was  satisfied  by  erecting  the 
furnace ;  and  that  there  was  no  imphed  warranty  that  it  should  be  suitable  tat  a  brewery. 


878  TERM  RBFORr^  izi  the  EXCHEQUER. 

and  proprietor,  called  ChmUer^M  Smoke-consuming  Fumacey  and  to  use  and 
apply  the  same  for  the  use  and  benefit  of  the  defendant ;  which  patent  in- 
rention  of  the  plaintiff  the  defendant  had  then  erected,  used,  set  up,  and  ap- 
plied to  his  own  use  and  benefit,  under  and  by  virtue  of  the  said  licence  and 
permission.  There  were  also  counts  for  goods  sold,  and  for  work  and  labour^ 
P/eo,  nan-affumpsit 

At  the  trial,  before  Gumey,  B.,  at  the  London  Sittings  after  last  Eailer 
Tertnf  it  appeared  that  the  plaintiff  was  the  proprietor  of  a  patent  for  the  in- 
rention  of  a  furnace  and  stove,  having  an  apparatus  for  the  purpose  of  con- 
suming its  own  smoke.  The  defendant  a  brewer,  at  St.  Ice*,  Huniingdm- 
thirg,  applied  to  him  for  one  of  his  patent  furnaces,  by  the  following  written 
order: 

"  St.  Ive9,  16th  of  September^  1835. 

'^  Send  me  your  patent  hopper  and  apparatus,  to  fit  up  my  brewing  copper 
with  your  smoke  consuming  furnace.  Patent  right  15/.  15«. ;  iron  work  not 
to  exceed  6/.  6a. ;  engineer's  time,  fixing,  7«.  6c/.  per  day. 

Richard  Hopkins. 

The  furnace  and  apparatus  were  accordingly  sent  in  the  November  fd- 
lowing,  and  put  up  upon  the  defendant's  premises  under  the  superinteod- 
anoe  of  a  workman  of  the  plaintiff.  On  the  plaintiff  *b  applying  for  payment, 
the  following  letter  was  written  to  him  by  the  defendant's  attorney. 

''  Sir,  St.  Ivee,  2Sth  December,  1835. 

**  By  your  contract  with  Mr.  Hopkine,  you  were  to  do  the  work  to  his 
furnace  in  such  a  way,  that  there  was  to  be  a  great  saving  of  coals;  that 
there  was  to  be  no  more  smoke  than  from  a  common  chimney ;  that  conside- 
rable time  was  to  be  saved  in  the  work  of  the  brewery,  and  that  there  vss 
to  be  less  labour  at  the  furnace.  Instead  of  these  advantages,  the  new  fur- 
nace consumes  quite  as  many  coals  as  the  old  one ;  there  is  quite  as  much 
smoke ;  there  are  several  hours  more  time  consumed  in  brewing,  and  there 
is  a  vast  deal  more  labour  at  the  furnace,  and  the  copper  is  very  much  in- 
jured. Under  these  circumstances,  we  are  directed  by  Mr.  Hopkins  to  ap- 
ply to  you  for  compensation,  and  unless  the  same  be  made,  and  the  old  fnr^ 
nace  restored,  within  seven  days  from  this  day,  an  action  will  be  brought 
against  you  for  the  injury  sustained." 

The  firm  of  which  the  plaintiff  was  a  member,  replied  as  follows . 

"  Gentlemen,  London,  30th  December,  1835. 

"  We  are  not  a  little  surprised  at  the  terms  of  your  letter  received  yes- 
terday, in  Mr.  Chanter^s  absence.  On  examining  our  man,  we  find  the 
furnace  he  erected  worked  extremely  well  when  he  was  there;  but  he  saji 
the  fireman  has  a  determined  opposition  to  it,  and  if  such  be  the  case,  the 
very  best  of  inventions  cannot  be  made  to  answer.  We  have  no  difiiculty 
of  sending  fifty  witnesses  into  G^urt  to  prove  all  we  ever  engaged  with 
Mr.  Hopkine  ;  we,  therefore  distinctly  inform  you,  we  shall  enforce  the  pay- 
ment of  our  demand  on  Mr.  Hopkine,  and  if  Mr.  Hopkine  refuses  payment, 
we  presume  you  will  wish  the  document  sent  you.  You  will  oblige  us  to 
say  Mr.  Hopkine^e  determination ;  ours  you  have  without  alteration." 
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The  defendant  subsequently  sent  back  the  furnace  to  the  plaintiff's  pre- 
mises in  London.    The  plaintiff  proved  that  his  patent  furnace  was  in  much 
use,  and  was  an  article  well  known  in  the  market;  and  called  sereral  wit- 
nesses, of  different  trades,  who  stated  that  they  had  used  the  apparatus  to 
much  advantage,  and  that  it  consumed  a  great  portion  of  its  smoke.    On 
the  other  hand,  the  defendant  proved  that  it  had  not  been  of  any  service  on 
his  premises;  and  he  offered  evidence  of  conversations  with  the  plaintiff* 
before  the  order  was  given,  for  the  purpose  of  shewing  that  the  plaintiff 
knew  the  apparatus  was  to  be  used  in  a  brewery,  for  which  it  was  alleged 
that  it  was  not  suitable.    No  fraud,  however,  was  imputed  to  the  plaintiC 
This  evidence  was  objected  to ;  but  the  learned  judge  received  it,  subject  to 
the  opinion  of  the  Court  as  to  its  admissibility.     It  was  contended  for  the 
defendant,  that  under  the  circumstances,  there  was  an  implied  warranty  on 
the  part  of  the  plaintiff,  that  a  smoke-consuming  furnace  should  be  furnished 
to  the  defendant,  which  should  be  useful  tVi  a  brewery.    The  learned  judge 
reserved  leave  to  the  defendant  to  enter  a  verdict  for  him,  if  the  Court  should 
be  of  that  opinion ;  and,  under  his  direction,  a  verdict  was  found  for  the 
plaintiff;  damages,  15/.  15«.,  the  jury  stating  also,  in  answer  to  a  question 
from  the  learned  judge,  that  in  their  opinion  the  patent  furnace  was  useless 
to  the  defendant  as  a  brewer. 


Byiee,  in  support  of  the  rule. — It  is  clear  from  the  correspondence  and 
the  conversations  with  the  plaintiff,  that  he  was  aware  that  his  apparatus  was 
to  be  used  in  a  brewery ;  and  if  they  be  taken  in  connection  with  the  order, 
there  is  an  implied  warranty  that  a  furnace  should  be  erected  which  should 
consume  smoke  in  a  brewery.  But  the  jury  have  found,  that  the  article  sent 
was  totally  useless  in  a  brewery ;  and  there  is  no  attempt  to  say  that  it  was 
used  beyond  the  time  necessary  for  a  fair  trial. — [Parke,  B. — You  cannot  add 
any  parol  statement  to  the  order  for  the  purpose  of  making  a  warranty ;  as  you 
do  not  impute  fraud,  the  whole  turns  upon  the  construction  of  a  written  order.] 
— The  written  order  contains  the  words  •*  to  fit  up  my  brewing  copper  with 
your  Bmoke-oonsuming  furnace."  That  implies  a  warranty  on  the  part  of 
the  plaintiff,  that  the  article  sent  shall  be  a  smoke  consuming  furnace,  fit 
ibr  a  brewery.  Jonee  v.  Bright  {a),  is  an  authority  in  favour  of  the  defend- 
ant. There  the  plaintiff  purchased  of  the  defendant,  some  copper  sheathing 
for  a  ship,  and  the  defendant,  who  knew  the  purpose  for  which  it  was  wanted 
said  '*  I  will  supply  you  well :"  it  was  held  that  this  was  an  implied  war- 
ranty that  the  copper  was  fit  for  that  purpose.  Beet,  C.  J.,  says,  "  In  a 
contract  of  this  kind,  it  is  not  necessary  that  the  seller  should  say,  "  I  war- 
rant ;"  it  is  enough  if  he  says  the  article  which  he  sells  is  fit  for  a  particu- 
lar purpose.  If  he  sells  it  for  a  particular  purpose  he  thereby  warrants  it 
fit  for  that  purpose."  The  same  opinion  is  expressed  by  Abbotty  C.  J.,  in 
Gray  ▼.  Cox  (b),  though  that  case  was  ultimately  decided  upon  a  different 
ground.  These  authorities  are  established  by  Street  v.  Blay  (c),  in  which  it 
is  laid  down,  that  the  purchaser,  may  not  only  insist  upon  a  breach  of  war- 
ranty, but  if  he  have  no  opportunity  of  ascertaining  the  quality  of  the  chattel 
befijre  he  orders  it,  he  may,  if  it  does  not  answer  the  warranty,  rescind  the 


(a)  5  Bing.  583;  3  M.  k  P.  155. 
(6)  1  C.  &  P.  184;  4  B.  &  C.  108 
6  U  &  R.  2G0. 


(e)  2  B.  &  Adol.  45& 
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contract  and  return  the  chattel,  ailer  having  kept  it  a  reaflonaUe  time  for 
the  purpose  of  trial.  Lord  Tenterden  s&jb,  "  It  is  to  be  obaerred,  that 
although  the  vendee  of  a  specific  chattel,  delivered  with  a  warraotj,  maj  not 
have  a  right  to  return  it,  the  same  reason  does  not  apply  to  cases  of  execa- 
tory  contracts,  where  for  instance,  an  article  is  ordered  from  a  mano&cturer, 
who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit  for  a  cert^  pur- 
pose, and  the  article  sent  is  such  as  is  never  completely  accepted  by  the 
party  ordering  it.  In  this,  and  in  similar  cases,  the  party  may  return  it  as 
soon  as  he  discovers  the  defect,  provided  he  has  done  nothing  more  in  the 
mean  time  than  was  necessary  to  give  it  a  fair  trial."  This  was  not  the 
case  of  a  specific  chattel  set  out  and  appropriated  for  the  defendant,  but  the 
plaintiff  was  to  manufacture  a  furnace  which  would  consume  smoke,  and  be 
fit  to  be  used  in  a  brewery. — [Parkef  B. — All  that  the  defendant  orders  is  a 
smoke-consuming  furnace,  according  to  the  plaintiff  *s  patent,  to  be  used  in  a 
brewery.  The  difi^erence  between  this  case  and  that  of  Janet  v.  Bright  h, 
that  here  the  subject  of  the  contract  is  defined  by  the  buyer :  the  object  for 
which  he  wanted  it  is  immaterial.] — Suppose  the  buyer  had  said,  send  me 
one  of  your  horses  to  draw  my  carriage ;  would  there  not  have  been  an  im- 
plied warranty  that  the  horse  was  fit  for  that  purpose  ? — [Parke,  B. — That  is 
not  the  present  case,  it  is  as  if  the  buyer  had  said,  *'  send  me  that  bay  horse 
in  the  third  stall  of  your  stable,  to  draw  my  carriage;"  then  the  contract 
would  be  satisfied  by  sending  the  horse. 

Bylee  then  contended  that  the  evidence  was  admissible  iu  reduction  of 
damages. 

Lord  Abingbr,  C.  B. — I  am  of  opinion  that  the  rule  must  be  discharged. 
A  great  confusion  has  arisen  in  many  of  the  cases,  from  the  unfortunate  use 
of  the  word  "  warranty,"  in  delivering  judgment,  and  in  consequence  two 
things  have  been  confounded  together.  A  warranty  is  an  express  statement 
of  something  or  other  which  the  party  undertakes  shall  be  part  of  the  contract 
and  is  generally  collateral  to  the  express  object  of  it.  But  in  many  of  the 
cases  referred  to,  the  circumstance  of  a  party  selling  a  particular  thing  by 
description,  has  been  called  an  implied  warranty ;  but  it  would  have  been 
much  better  to  consider  such  cases  as  a  non-compliance  with  a  contract,  which 
a  party  has  engaged  to  fulfil ;  as  if  a  man  offers  to  buy  beans  of  another,  and 
the  latter  should  send  him  peas,  he  does  not  perform  his  contract ;  but  that 
is  no  warranty.  So,  if  a  man  orders  copper  for  sheathing  ships,  that  b  a 
particular  copper,  prepared  m  a  particular  manner ;  if  the  seller  should  send 
him  a  different  sort,  he  does  not  comply  with  the  contract,  and  though  from  a 
loose  mode  of  expression  the  word  "  warranty"  niay  have  been  introduced, 
yet  it  is  not  done  so  properly.  Now  the  question  in  this  case  is,  whether  or 
not  the  order  has  been  complied  with  in  its  terms.  The  order  was  for  one 
of  those  engines,  of  which  the  plaintiff  was  known  to  be  the  patentee,  without 
regard  to  the  object  to  which  the  defendant  meant  to  apply  it,  and  it  is  ad- 
mitted that  there  is  no  fraud.  If,  when  the  plaintiff  received  such  an  order  be 
had  known  that  it  could  not  be  so  applied,  and  had  found  that  die  defendant 
.was  under  some  misapprehension  on  the  subject,  and  that  he  was  buying  a 
thing  on  the  supposition  that  it  could  be  applied  to  that  use,  there  might  be 
ground  for  avoiding  the  contract  on  account  of  the  concealment  of  a  particu- 
lar fact.    Or  if  the  terms  of  the  contract  had  been,  "  I  will  send  you  one 


MICHAELMAS  T£RM,  1838. 


381 


of  my  smoke-ooDsuming  furaRce^,  which  shall  suit  your  brewery,**  that 
would  have  been  a  warranty.  But  in  this  case  no  fraud  whateyer  is  sug- 
gested ;  it  is  the  case  of  an  order  by  a  purchaser  of  a  specific  chattel,  beliey- 
ing  that  it  will  answer  a  particular  purpose,  to  which  he  means  to  apply  it ; 
and  it  turns  out  that  it  will  not.  I  see,  therefore,  no  ground  for  disturbing 
the  verdict. 


Exchequer, 
Chantkr 

HOPKIHI. 


Parks,  B. — ^I  am  also  of  opinion,  that  there  is  no  ground  for  disturbing 
the  yerdict  The  rule  of  law  is  clear,  that  a  written  contract  cannot  be 
varied  by  any  thing  which  occurred  by  parol  between  the  parties.  If  indeed 
there  had  been  any  misrepresentation  on  the  part  of  the  plaintiff,  then  the 
buyer  might  relieve  himself  upon  the  ground  of  fraud.  But  here,  no  impu- 
tation of  fraud  is  made ;  we  must  therefore  look  to  the  order  itself  and  put 
a  construction  upon  the  terms  found  in  it  The  order  is,  "  Send  me  your 
patent  hopper  and  apparatus,  to  fit  up  my  brewing  copper  with  your  smoke- 
consuming  furnace.'"  Here  the  order  defines  the  thing  which  is  wanted,  and 
it  is  immaterial  whether  it  answers  the  purpose  for  which  it  is  wanted  or  not 
But  in  Jtmet  v.  Bright  the  order  was  for  an  undefined  thing,  stated  to  be 
for  a  particular  purpose ;  and  unless  it  answered  such  purpose,  the  manu- 
facturer could  not  seek  for  the  price.  The  case  may  be  illustrated  by  the 
examples  already  referred  to.  Under  this  contract,  it  seems  to  me,  thai  all 
the  plaintifif  has  to  do  is  to  send  his  patent  apparatus,  and  he  will  be  entitled 
to  recover,  whether  it  answers  the  purpose  of  the  defendant  or  not.  As  he 
has  furnished  the  machine  contracted  for,  he  is  entitled  on  this  contract  to 
recover  the  stipulated  price,  namely,  fiAeen  guineas.  On  these  grounds,  it 
appears  to  me  that  the  yerdict  was  right,  and  that  the  damages  cannot  be  re- 
duced. 


GusRNBY,  B.— I  am  of  the  same  opinion. 


Rule  discharged. 


Onlby  v.  Gardiner  and  another. 


npRESPASS  for  breaking  and  entering  two  closes  of  the  pUdntifiT,  called  the 
Clich-head  Meadow,  and  the  Roek-kiU  CotU.  The  defendants  pleaded, 
under  the  2  &  a  Will.  4,  c.  71 ,  s.  2,  a  right  of  way  over  the  doses  in  question, 
to  and  from  a  close  in  their  occupation,  called  the  CUck-head  Coppice,  claiming 
it  by  enjoyment  for  twenty  years  next  before  the  commencement  of  the  suit 
The  replication  traversed  the  right  of  way,  upon  which  issue  was  joined.  At 
the  trial,  before  Patteeon,  J.,  at  the  last  Woreetier  Assizes,  it  appeared  that 
about  forty  years  ago,  the  close,  called  the  CUck-head  Coppice,  was  a  hop- 
yard  ;  and  that  at  that  time  hops  used  to  be  carried  from  thence  over  the 
plaintiff's  closes  to  the  highway;  and  also,  that  once  in  every  six  or 
seven  years,  hop-poles  were  carried  from  thence  over  the  plaintiff's  closes 
to  the  highway.  The  hop-yard  was  afterwards  planted  as  a  coppice,  and 
for  many  years,  until  about  fifteen  years  before  the  commencement  of  the 
suit,  all  the  three  closes  had  been  occupied  together.    From  that  period 


In  order  to  en- 
title a  defencU 
int  to  the  be- 
nefit of  the  pies 
giTon  by  2  &  3 
WiU  4,  c.  71, 
8.  2,  he  must 
prore  an  enjoy- 
ment of  the 
essement  at 
tuck,  snd  St  of 
right,  for  s  eos- 
tiiMOttf  period  of 
twenty  yesrs 
next  before  the 
suit. 

Proof  of  unity 
of  poeieeiion 
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endeoce  under 
s  traTeree  of 
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to  the  oomnienoeiiieiit  of  the  action  the  defendants  proved  a  nwr  of  the  wa  j 
for  all  purposes.  It  was  objected,  on  the  part  of  the  plaintifT,  that  as  there 
was  a  unity  of  possession,  the  defendants  had  not  proved  their  plea,  of  an  en- 
joyment^ M  of  rights  for  the  period  of  twenty  years  next  be&re  the  ooin- 
mencement  of  the  suit.  A  verdict  was  found  for  the  defendants,  with  liberty 
to  move  to  enter  a  verdict  for  the  plaintiff,  with  nominal  damages. 

Talfourd,  Serjt.,  having  obtained  a  rule  accordingly, 

Maule  and  R.  F,  Richards  shewed  cause. — ^The  defendants  have  pnM«d 
an  enjoyment  as  of  right  for  twenty  years  within  the  meaning  of  the  Statute. 
It  is  evident,  from  the  definition  in  the  4th  section,  of  what  shall  be  deemed 
an  inierruption,  that  the  Statute  does  not  require  a  €onii»wnis  enjoyment 
during  the  whole  period  of  twenty  years. — [Park$f  B. — Interrnptaon»  means 
an  obstruction  by  the  owner  of  the  ioeus  in  quo;  and  that  is  to  be  of  na 
avail  unless  acquiesced  in  for  a  year.] — The  Statute  only  requires  ao  actoal 
enjoyment  for  twenty  years,  uninterrupted  by  a  year's  acquiescenoe  in  an  ob- 
struction. That  constructbn  of  the  Statute  is  supported  by  the  8tii  section, 
which  provides  for  the  suspension  of  the  right  diuring  the  term  of  forty  year% 
in  case  of  an  outstanding  term  for  life  or  years.  The  words,  "  next  belbre,''&c., 
do  not  apply  to  any  suspension  of  the  right ;  but  if  the  twenty  years  extend  to 
the  period  of  the  commencement  of  the  suit,  that  satisfies  the  Statute.  Thus, 
the  twenty  years  may  consist  of  four  periods,  of  &ye  years  at  interv^s,  broken 
by  unity  of  possession,  provided  the  last  period  of  fi^e  years  extended  to  the 
time  of  the  commencement  of  the  suit.  In  Tickle  v.  Brotm(a),  an  enjoyment 
09  of  right  is  defined  to  be  "  an  enjoyment  had  not  secretly  or  by  stealth,  or 
by  tacit  sufferance,  or  by  permission  asked  from  time  to  lime,  but  openly  and 
notoriously,  by  a  person  claiming  to  use  it  without  danger  of  being  treated 
as  a  trespasser. 

Seeondlfff  the  5th  section  requires  that  all  matters  of  fact  or  law,  not  incon- 
sistent with  the  simple  fact  of  enjoyment,  shall  be  specially  alleged  and  set 
forth  in  answer  to  the  party  claiming.  The  plaintiff  should  then  have  replied 
the  fact  of  unity  of  possession. — [Parkg,  B. — Suppose  the  case  of  a  tenant 
for  forty  years  under  a  lease.] — ^In  that  case  he  should  specially  reply  that  he 
had  a  lease. — [Parke,  B.->  He  could  not  do  so ;  in  order  to  defeat  the  right, 
it  must  appear  that  it  was  enjoyed  under  a  consent  or  agreement  in  writing, 
expressly  given  for  that  purpose.l^^A  grant  of  way  must  be  replied,  and 
there  seems  no  valid  reason  why  a  lease  should  not.— [Aw^'i  B.— The  lease 
does  not  give  the  right  of  way  ;  it  is  a  grant  of  the  soil,  not  of  an  easement 
over  it.]-^It  is  submitted,  that  the  meaning  of  the  6th  section  is^  that  where 
an  alleged  right  has  been  de  facto  exercised  for  twenty  years,  the  party  seek- 
ing to  qualify  that  right  must  shew  by  his  replication  the  special  circum- 
stances. It  must  be  admitted,  that  the  opinion  expressed  by  the  Court  in 
Bright  v.  Walker (b\  is  against  the  present  argument;  but  it  is  submitted 
that  it  is  not  borne  out  by  a  strict  consideratioo  of  the  Statute. 


Parkb,  B. — We  shall  probably  not  trouble  the  counsel  on  the  other  side; 
in  the  mean  time  the  Court  will  consider  the  case. 

Cvr.  ode.  vmU. 


(•)  4  A.  &  £.382;  1  Bar.  k  WoU  769.    (b)  1  C,  M.  1^  R.  219. 
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The  judgment  of  the  Court  was  delirereS  *  lew  days  afterwards,  by 

Parkb,  E — ^The  plea  of  actual  enjoyment,  as  of  right,  of  a  way  over  the 
locus  m  quo  for  twenty  years  next  before  the  eommeneement  of  the  suit, 
cannot  be  supported.  We  are  clearly  of  opinion,  that  in  order  to  entitle  the 
defendants  to  the  benefit  of  the  Statutory  plea,  it  must  be  an  enjoyment  of  the 
easement  a»  such,  and  as  of  right,  for  a  continuous  period  of  twenty  years 
nest  be/ore  the  suit,  without  such  interruption  as  is  defined  in  the  Act ;  upon 
which  nothing  turns  in  this  case.  This  appears  to  us  to  be  the  natural  con- 
struction of  the  4th  sectbn  of  the  Stotute  2  &  3  Will.  4,  c.  71,  by  which  con- 
struction we  ought  to  abide,  unless  it  could  be  made  out  that  it  would  lead  to 
some  absurdity,  or  manifest  incongruity  with  the  intention  of  the  legislature, 
to  be  collected  from  every  part  of  the  Statute.  No  such  absurdity  or  incon* 
sisteocy  would  follow  from  this  construction ;  on  the  contrary,  to  hold  that 
the  words  might  be  satisfied  by  an  enjoyment  for  diflerent  intervals,  which 
added  together  would  be  twenty  years,  the  last  continuing  up  to  the  com- 
mencement of  the  suit,  would  be  to  let  in  a  great  number  of  cases  in  which 
the  presumption  of  a  grant  never  could  have  existed  before  the  Statute.  For 
mstance,  if  the  occupier  had  used  the  road  openly  for  a  year  or  two,  and  then 
uniformly  have  asked  permission  on  each  occasion,  or  only  used  it  secretly 
and  by  stealth  for  some  years,  and  then  resumed  the  enjoyment  of  it,  no  one 
would  contend  that  a  grant  could  have  been  presumed,  because  the  intervals 
of  enjoyment  united  might  amount  to  twenty  years.  A  smiilar  reason  applies 
to  intervals  of  unity  of  possession,  during  which  there  is  no  one  who  could 
complain  of  the  user  of  the  road.  It  would  be  no  answer  to  say,  that  in  one 
psrticular  case,  where  the  land,  over  which  the  right  is  exercised,  is  out  on 
lease,  the  legislature  had  provided  for  the  noncontinuity,  if  I  may  so  say,  of 
one  of  the  periods  mentioned  in  the  Act ;  but  in  truth  it  has  not  so  provided, 
lor  the  efiect  of  the  8th  section  is  not  to  unite  discontinuous  periods  of  enjoy- 
ment^ but  to  extend  the  period  of  continuous  enjoyment,  which  is  necessary 
to  give  a  right,  by  so  long  a  time  as  the  land  is  out  on  lease,  subject  to  the 
condition  therein  mentioned. 

It  appears  to  us,  therefore,  that  according  to  the  words  and  meaning  of  the 
Act,  the  enjoyment  of  the  easement  must  be  continuous ;  and  the  Court  has 
already  intimated  its  opinion  to  that  efi^t,  in  the  case  of  Monmouthshire 
Canal  Company  v.  Harford  (c). 

That  an  enjoyment  must  be  of  an  easement  om  such^  is  a  matter  on  which 
we  feel  no  difficulty ;  and  the  Court  has  already  put  this  constTuction  on  the 
Act,  after  some  consideration,  in  the  case  of  Bright  v.  Walker  (iQ,  though  the 
precise  point  was  certainly  not  m  judgment  As  to  the  question,  whether 
the  proof  of  unity  of  possession  is  admissible  under  the  traverse  of  the  plea, 
no  doubt  can  be  entertained  since  the  decision  of  the  case  of  Monmouthshire 
Canal  Company  v.  Harford,  and  its  confirmation  by  the  Court  of  King^s 
Bench  in  Tickle  v.  Brown  (e) ;  and  by  the  Court  of  Common  PUas^  ia 
Beasley  v.  Clarke  (/).  The  ''  simple  iact  of  enjoyment,"  referred  to  in  the 
6th  section,  is  an  eiyoyment  as  of  riyhi,  and  proof  that  there  was  an  ooca- 

(c)  1  a,  M.  &  B.  631 ;  5  Tyr.85  (e)  4  Ad.  &EU.  381 
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sional  uoiiy  of  posaessioD,  is  as  much  in  denial  of  (bal  allegaiioii  at  ihe 
occasional  asking  pef  missioQ  would  be. 

We  think,  however,  that  under  these  circumstaocesy  the  defendaat  should 
have  leave  to  amend,  by  pleading  the  right  iminenx>rially. 

Rule  accordingly. 

Talfourd,  Serjt,  and  W,  /.  Ahxander  appeared  to  argue  in  support  of  the 

rule. 


The  plaintiffs, 
vbo  oeld  cer- 
tain promissory 
notes  as  a  col- 
lateral security, 
me  by  deed 
further  time  to 
the  princifMil 
debtor,  vithout 
the  consent  of 
the  surety ;  the 
surety  after- 
wards, and  6e- 
fore  ihe  notes 
oecamedme, 
consented  to 
such  giving  of 
time:  Hekl, 
that  the  lia- 
bility of  the 
surety  was  re- 
▼iTed. 

QiuBre,  wh»> 
ther  such  a 
deed,  executed 
by  one  partner 
only,  "  for  self 
and  partners," 
can  bind  the 
firm,  there 
being  no  proof 
of  a  consent  by 
the  others  to 
that  mode  of 
execution. 


Smith  and  others,  Survivors  of  Samuel  Smith,  and  Georob 
Smith,  deceased,  v.  Winter. 

A  SSUMPSIT  by  indorsees  against  makers  of  three  promissory  notes,  V» 

first  note  was  for  2,000/.,  dated  30th  of  April,  1831,  and  p^yabfe  sii 

months  afler  date;  the  second  was  for  3,000/.,  of  the  same  date  and  lime  of 

payment ;  the  third  was  for  2,000/.,  dated  6th  Julyt,  1831,  payable  thive 

months  afler  date*    There  were  also  the  usual  money  counts. 

The  ninth  plea,  which  was  alone  material,  was  as  follows : — *'  And  for  a  fur- 
ther plea  the  defendant  says,  that  she  made  the  notes  in  the  first  three  counts 
mentioned  at  the  request  and  for  the  accommodation  of  one  John  Intutf  with- 
out any  value  or  consideration  for  paying  the  amounts  thereof,  and  that  thera 
never  was  any  value  for  the  indorsement  in  those  counts  mentioned,  of  all 
which  the  plaintifls  had  notice  at  the  time  of  the  indorsement  to  them;  and 
that  before  and  at  the  time  of  forbearing  and  giving  day  of  payment,  as 
thereinafter  mentioned,  the  plaintiffs  held  the  said  notes  as  securities  for  the 
payment  of  money  by  Innes,  as  principal  debtor  to  them,  and  that  defendaat 
then  was  liable  (if  at  all  liable)  to  the  plaintiffs  upon  the  said  notes  only  col- 
laterally,  and  as  a  surety  for  Inmt,  and  not  otherwise,  of  which  the  plaintiii 
at  the  time  of  forbearing  and  giving  day  of  payment,  had  notice ;  and  that 
after  the  notes  were  indorsed  to  the  plaintiffs,  and  before  the  same  or  any  of 
them  had  become  due  and  payable,  and  before  the  commencement  of  the  suit, 
to  wit,  &c.,  the  plaintiffs,  without  the  knowledge,  privity,  consent,  or  autho- 
rity of  the  defendant,  forbore  and  gave  day  of  payment  to  Innet  for  a  kng 
space  of  time,  to  wit,  for  a  space  of  time  which  did  not  expire  until  twelve 
months  and  upwards  afler  the  said  notes  became  due  and  payable,  of  a  laiga 
sum  of  money,  to  wit,  1 7,000/.,  then  owing  from  InneM  to  them,  and  aa  col- 
lateral securities  only,  and  not  otherwise,  for  the  payment  of  parts  whereof, 
by  the  said  tnnes,  they,  the  said  plaintiffs,  then,  to  wit,  &c.,  held  the  said 
notes.'* 

ReplieaHan,  that  the  plaintiffs  did  not,  without  the  knowledge,  privity, 
consent,  or  authority  of  the  defendant,  forbear  and  give  day  of  payment  to  .the 
said  John  InMi,  in  manner  and  form,  &c. 

At  the  trial,  before  Lord  Abinger,  C.  B.,  in  London^  at  the  Sittings  after 
last  lyiniiyTBrm,  the  following  facts  appeared : — The  plaintifib  were  bankets, 
composing  the  firm  of  Smith,  Payne,  &  Smith,  and  the  defendant  was  the 
widow  of  Nathaniel  Winter,  who,  in  his  lifetime  and  up  to  the  month  of  Mag, 
1830,  carried  on  business  with  Mr.  John  Innee,  as  Weet  India  merchants,  under 
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the  finn  of  "  NathmUl  WinUr  k  Go.  ;*'  and  from  the  1st  of  May,  1830,  to 
the  16th  of  May,  1831,  with  a  Mr.  Robert  Cuimmng  Norman,  under  the 
same  firm.    A  dissoiution  of  partnership  between  Mr.  Innet  and  Mr.  Abr- 
man  took  place  on  that  day.     The  plaintifls  were  the  bankers  of  Mr.  Inn$9, 
and  upon  the  8th  of  July ^  1831,  he  being  in  want  of  money,  applied  to  them 
to  discount  one  of  the  notes  for  2,000/.,  mentioned  in  the  declaration,  which 
they  accordingly  did.    On  the  22d  of  July,  1831,  a  further  application  was 
made  to  them  by  Innes  for  an  advance  of  money,  upon  the  deposit  of  the 
other  two  notes  as  security,  which  was  also  made.    Before  any  of  the  notes 
became  due,  Mr.  Innes  suspended  his  payments,  and  on  the  1st  of  Septem- 
ber, 1831,  his  affiiirs  w^re  placed  in  the  hands  of  inspectors,  and  a  deed  of 
inspectorship,  between  himself  and  several  creditors,  was  drawn  up  and  exe« 
cuted  on  that  day.   The  parties  to  the  deed  were  Innee,  of  the  first  part ;  certain 
creditors  of  Innee*,  and  amongst  them  the  plaintiffs  (specified  in  the  schedules), 
of  the  second  part ;  Robert  Cumming  Norman,  of  the  third  part ;  and  George 
Ward  Norman,  Martin  Tkteker  Smith,  and  Jamee  Parkinson,  of  the  fourth 
part ;  and  after  reciting  that  Robert  Cumming  Norman  had  retired  from  the 
partnership,  and  that  Innee,  as  between  him  and  Norman,  was  bound  to  pay 
all  the  debts  of  the  co-partnership  (and  other  recitals) ;  it  was  agreed  by  the 
deed,  that,  notwithstanding  the  debts  due  ^rom  Innee  to  his  creditors,  it 
should  be  lawful  for  him  to  continue  to  manage  and  carry  on  the  business  of 
a  Weei  hdia  merchant,  and  to  receive  and  sell  the  produce  of  his  estates,  and 
of  such  other  estates  as  might  be  consigned  to  him,  and  make  such  disburse- 
ments as  shoidd  be  necessary,  &c. ;  and  that  the  several  creditors,  parties 
thereto,  should  not,  nor  would  call  for,  or  compel  payments  due  to  them 
respectively,  within  the  period  of  three  years  next  following  the  date  thereof. 
It  was  further  proyided,  that  Innee  should  keep  true  accounts,  and  submit 
them  to  the  inspection  of  the  parties  to  the  deed  of  the  fourth  part.     It  then 
provided  for  the  payment  of  debts,  as  money  came  to  the  hands  of  Innee.    It 
then  contained  this  clause :  "  And  it  is  hereby  declared,  that  persons  hold- 
ing bills,  bonds,  notes,  or  other  securities  of  the  said  John  Innee,  or  any  other 
person,  should  not  be  prejudiced  or  aflected  in  respect  of  their  recourse 
against  third  parties,  or  against  the  property  pledged  by  reason  of  their  con- 
curring in  this  licence  and  agreement."    It  also  contained  a  proviso,  that  the 
deed  should  be  void,  as  far  as  it  restrained  the  creditors  from  suing,  if  Innee 
should  make  defeult  in  the  stipulations  and  agreements  on  his  part,  or  if  the 
creditors  in  England  should  not  sign  the  deed  within  three  months,  and  those 
abroad  within  eighteen  months  from  the  date  thereof.   The  deed  was  executed 
upon   the  12th  of  September,  1831,  as  regarded  the  plaintifls,  by  Samuel 
George  Smith  only  (one  of  the  plaintiffs),  in  the  following  manner :  *'  For  self 
and  partners,  Samuel  George  Smith.^^    It  appeared  that  it  had  been  signed 
at  the  banking  house,  but  there  was  no  evidence  of  assent  or  dissent  by  the 
other  partners  to  this  mode  of  signature.    Upon  the  23d  of  September,  1831, 
before  any  of  the  notes  became  due,  the  following  consent  was  given  by  the 
defoidant : 


AMMpWI^a 


**  I  consent  to  the  several  creditors  bf  Mr.  John  Innee,  or  Nathaniel  Wtn^ 
ier  &  Go.  signiAg  the  deed  of  inspectorship  already  prepared,  dated,  &c.,  and 
giyiogr  time  to  Mr.  hnee,  without  prejudice  to  their  claims  on  me,  or  on  the 
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£>«2«9Mr.      estate  of  the  late  Naikamei  Winter,  in  respect  of  any  debts' to  "irliidi  I,  or 

Sjuxh         ^r.  Winters  estate  may  be  liable. 
Yfi^jOL  (signed)    "  EUeabeth  Winter.'' 

Some  of  the  creditors  having  failed  to  execute  the  deed  within  the  time 
required^  the  plaintiffs  and  other  creditors,  at  the  request  of  Mr.  Innee,  signed 
a  memorandum  upon  it  to  continue  its  operation,  notwithstanding  the  above 
circumstances.  Previous  to  the  signature  of  this  memorandum  by  the  plaio- 
tiflfs,  the  defendant  gave  this  further  consent,  dated  the  8th  of  December, 
1831: 

"As  the  deed,  above  referred  to,  contained  a  clause  rendering  it  void  if  all 
the  creditors  in  Great  Britain  did  not  sign  within  three  months,  and  those 
resident  abroad  within  eighteen  months,  which  clause  it  has  been  found  ne- 
cessary to  waive  by  a  memorandum,  signed  by  the  creditors,  and  indoreed  on 
the  deed,  1  declare  that  the  consent  I  have  already  given  to  the  creditors 
signing  the  inspectorship  deed,  shall  be  considered  applicable  to  the  deed  so 
altered. 

(signed)    **  Elieaheth  Winter.^ 

The  two  bills  at  six  months  became  doe  on  the  2d  of  November,  1831, 
and  that  at  three  months  on  the  9th  of  October,  1831.  It  appeared,  that  in 
Auffuet,  1831,  the  plaintiffs  had  received  from  Innee  1,000/.,  on  account  of 
the  bills.  This  action  was  brought  to  recover  a  balance  of  4,500/.  dae  upoo 
the  bills,  with  interest.  Upon  the  production  of  the  deed  of  inspectorship^ 
and  the  reading  of  the  clause  by  which  the  parties  undertook  not  to  oompel 
payment  from  Innee  for  three  years,  the  defendant  contended  that  the  pies 
was  proved.  The  plaintiffs  contended,  first,  that  as  the  deed  was  signed  bj 
one  of  the  plaintiffs  only,  no  consent  of  the  others  being  shewn,  the  firm  were 
not  bound  by  his  signature.  Secondly,  they  relied  upon  the  proviso  in  the 
deed,  that  it  was  not  to  affect  the  holders  of  bills  or  securities  as  to  their 
recourse  against  third  parties ;  and  thirdly,  upon  the  consent  by  the  defend- 
ant to  the  plaintiffs'  execution  of  the  deed,  by  which  her  liabilities  were  revived. 
It  was  further  contended  by  the  defendant,  that  as  the  two  notes  of  the  30tb 
April,  1831,  were  indorsed  by  Innee  in  the  name  of  the  firm,  "  NeUkemiel 
Winter  &  Co.,*^  it  was  necessary  for  the  plaintiffs  to  prove  that  those  indoiw- 
ments  were  made  before  the  dissolution  of  partnership  with  Norman^  upon 
the  16th  of  May,  1831.  The  latter  point  was  put  to  the  jury,  who,  being 
also  directed  by  his  lordship  to  find  in  the  terms  of  the  issue  upon  the  ninth 
plea,  they  found  a  verdict  for  the  plaintifls  for  the  sum  of  6,191/.  5«.  lOtf., 
the  amount  claimed ;  and  also  that  there  was  no  evidence  that  the  notes  were 
indorsed  before  the  16th  of  J/ay,  1A3I,  but  that  Innee  had  authority  froa 
NomuM  generally  to  wind  up  the  partnership  concerns,  and  do  all  that  was 
necessary  for  that  purpose  with  regard  to  any  bills,  notes,  or  securities.  They 
found  upon  the  issue  on  the  ninth  plea,  that  the  plaintiffs  did,  without  the 
privity,  consent,  or  knowledge  of  the  defendant,  give  time  of  forbearaaee  t 
Innee,  but  that  the  defendant  subsequently  gave  her  consent,  and  before  tk 
notes,  or  any  of  them,  were  due. 

MauU  had  obtained  a  rule  to  shew  cause  why  the  verdict  on  the  niath 
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plea  fthcmld  not  be  entered  for  the  plaintifls,  or  why  there  should  not  be  jadg- 
roent  turn  obMiante  veredicto. 

CreeweO  on  the  same  day  moved  for  a  cross-role,  on  the  ground  that  there 
was  not  safiicient  evidence  of  a  power  given  by  Norman  to  Innee  to  indorse 
the  bills  in  the  style  of  the  firm,  after  the  dissolution  of  the  partnership.  It 
appeared  that  a  letter  had  passed  between  Norman  and  Innee  relative  to  the 
winding  up  of  the  business,  which  was  read  in  oYidence,  and  contained  no 
authority  to  indorse  the  bills ;  but  that  Norman^  subsequently  to  that,  gave 
by  parol  an  authority  for  this  purpose,  which  the  Court  clearly  held  sufficient, 
and  refused  the  rule. 

Creeweli  and  Wailinger  shewed  cause.— It  is  admitted  that  these  notes 
were  given  without  consideration ;  and  that  at  the  time  they  were  indorsed  to 
the  plaintiffs,  they  had  knowledge  of  that  fact.  The  replication  also  admits 
that  Innee  was  the  principal  debtor,  and  that  defendant  was  liable  only  as 
surety.  The  question  then  arises  as  to  the  effect  of  giving  time  to  the  prin- 
cipal, without  the  consent  of  the  surety ;  here  there  is  no  estoppel  against  the 
defendant,  but  against  the  plaintiff  in  denying  it  in  this  cause.  The  aver- 
ment is,  that  the  plaintiffs,  *'  without  the  knowledge,  privity,  consent,  or 
authority"  of  the  surety,  forbore  and  gave  day  of  payment  to  the  principal 
for  a  space  of  time  which  did  not  expire  until  long  after  the  notes  became 
doe.  The  issue  is  simply  whether  the  plaintifls  forbore  or  not;  and  as  they 
did  so,  the  issue  was  proved,  and  the  verdict  must  be  entered  for  the  defend- 
ant on  this  plea.  It  was  objected  that  the  deed  did  not  apply  to  the  debt  for 
which  these  notes  were  held  as  a  security ;  but  there  was  clearly  a  giving  of 
tioie  to  Innee  on  the  notes,  and  if  so,  the  surety  is  discharged 

The  next  question  is,  whether  the  deed  is  duly  executed ;  and  it  is  said 
that  it  is  not  binding,  because  it  was  executed  by  one  of  the  plaintiffs  only,  for 
himself  and  partnws.  But  if  it  had  been  executed  by  all,  the  covenant  not 
to  aoe  for  a  certain  time  would  not  have  operated  as  a  release,  but  would  only 
have  amounted  to  a  giving  of  time.  In  that  respect  it  is  equally  as  effective, 
though  only  one  has  executed  it.  If  a  bond  had  been  given  for  part  of  the 
debt,  and  time  had  been  given  upon  the  whole  amount,  the  bond  could 
not  have  been  put  in  suit  while  that  time  was  running.  Here  there  is 
aucb  a  giving  of  time  to  the  principal  as  will  operate  as  a  discharge  of  the 
surety,  Reee  v.  Berringion(a). — [Parke,  B.— By  this  deed  there  is  only  a 
release  as  to  Norman.  It  is  usual  to  insert  a  proviso,  that  the  deed  shall 
operate  as  a  release,  if.  an  action  be  brought  within  the  time.]— If  the  fact  of 
giymg  time  or  not  is  to  be  tried  by  the  test  of  whether  the  instrument  operates 
9M  a  release,  it  is  equally  valid  for  that  purpose,  whether  one  or  all  execute 
it  ;  but  if  it  be  put  upon  the  ground,  that  if  all  had  signed  they  could  not 
fasive  sued,  as  it  would  have  been  against  good  faith,  the  deed  is  as  binding 
in  that  view,  though  executed  by  one  only. 

But  though  all  the  plaintiffs  have  not  executed  the  deed,  they  cannot  take 
this  objection  if  they  have  acted  upon  it.  It  is  similar  to  the  case  of  a  conn 
position  deed,  respecting  which  it  has  been  decided  that  a  party  who  has  acted 
upon  it  is  bound  by  it,  although  the  deed  is  not  executed  by  him,  BuUer  v. 

(a)  2  Vet.  jun.  540. 
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Rhodes  (b),  JoUy  ▼.  ^To/A't  (e).— [Lord  Ahinger,  C  B.— In  those  cams  the 
creditor  accepts  the  terms  of  the  deed,  and  it  would  be  a  fraud  upon  the  otiier 
creditors  afterwards  to  enforce  his  debt] — ^Here  there  was  evideoce  from 
which  the  jury  might  reasonably  presume  that  the  plaiutifik  were  eonaenting 
parties.  It  is  not  necessary  to  dispute  the  doctrine  laid  down  in  Uarrisct^  t. 
Jackson  (d),  because  the  circumstance  of  having  acted  under  the  deed  dis- 
tinguishes this  case  from  that. 

Next,  does  the  consent  of  the  defendant  destroy  the  effect  of  the  deed  ? 
As  soon  as  the  deed  was  executed,  it  was  pleadable  in  bar,  and  the  surety 
having  been  once  discharged,  it  was  not  in  the  power  of  the  principal,  by  any 
act  of  his,  to  bind  him  again.  Combe  r,  Wool/e  (e),  Bowmaker  v.  Moore^f), 
The  consent  was  given  after  the  deed  was  executed,  and  whatever  might  be 
its  operation,  it  then  took  effect,  and  the  principal  could  not  renew  the  liability 
of  the  surety,  nor  could  the  surety  become  liable  by  a  subsequent  conaent 
without  consideration.— [Pariktf^  B.— In  those  eases  it  does  not  vp^mt  that 
party  ever  consented.  It  would  seemi  from  the  case  of  lAtyAMO  t.  Cwiduii{g\ 
that  a  subsequent  consent  is  binding.] — Sii^poBe  a  releaae  of  a  debt,  and  tlui 
the  next  day  the  debtor  promised  to  pay ;  such  promise  would  not  be  bind- 
ing, unless  supported  by  a  sufficient  consideration.— [Poribf,  B.«— Thai  is  not 
the  case  of  a  release  to  a  surety,  but  to  a  principal.  Does  the  plea  mean  tliat 
there  was  no  consent  at  any  time,  or  that  there  was  no  consent  at  the  time  the 
forbearance  was  given?]— It  means  that  there  was  no  consent  at  the  time  the 
forbearance  was  given.— [Parifc^,  B. — Then  it  does  not  exclude  the  presump- 
tion of  a  subsequent  promise.  To  make  the  plea  good,  we  must  constme  it 
that  no  consent  was  given  at  any  time  when  it  could  be  made  availabJe.] 

Lastly,  the  proviso  that  persons  holding  bills,  bonds,  or  notes  of  Amtf«, 
should  not  be  prejudiced,  as  to  their  rights  against  third  parties,  by  aigning 
the  agreement,  will  not  prevent  the  discharge  of  the  defendant  from  her  lia- 
bility as  surety.  It  is  clear  they  could  not  have  sued  Itmee  on  any  bills  or 
notes  of  his.  Then  they  cannot  say  that  they  have  given  time  to  the  priiid- 
pal,  but  have  inserted  a  provision,  without  the  consent  of  the  surety,  to 
prevent  the  legal  effect  of  such  giving  of  tima  In  NiehoUmi  y.  Remtt{k^ 
Lord  Denman,  C.  J.,  says,  *'  We  give  our  judgment  on  the  prmdple  laid 
down  in  Cheetham  v.  Wivrd  (t),  as  sanctioned  by  unquestionable  authority, 
that  the  debtee^s  discharge  of  one  joint  and  several  debtor,  la  a  Aerliaige  ol 
all.*^ — [Parke,  B. — The  best  answer  to  that  proviso  is,  that  it  should  have 
come  by  way  of  replicatk>n  to  the  plea,  if  it  was  intended  to  be  lelied  upon.] 


Mauh  and  Btyley,  in  support  of  the  rule,  were  %UyppeA  by  the  Court. 


Lord  Abingbr,  C.  B. — It  is  not  necessary  that  the  Court  should  give  any 
opink)n  upon  the  signature  to  the  deed  by  Samuel  George  SmiiA  9kme,  or 
how  far  that  signature,  for  himself  and  partners,  would  bind  the  whole  firm,  or 
how  far  it  would  operate  to  discharge  the  surety;  our  judgment  will  proceed 
upon  the  ground  that  the  plea  has  not  been  proved.  We  must  construe  th^ 
plea  so  as  to  make  it  good  if  possible ;  and  therefore  it  must  be  taken  to 
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metn,  that  at  no  time  before  the  notes  were  due  was  there  any  consent  bj  the 
defendant  to  the  enlargement  of  time  and  forbearance  given  to  Innes,  In 
that  Tiew  of  it,  the  plea  was  not  proved.  If  the  plea  be  taken  to  mean,  that 
at  the  time  only  when  the  agreement  was  made,  no  consent  was  given  by  the 
defendant ;  then  the  plea  woald  be  bad,  as  not  excluding  the  subsequent 
time  before  the  notes  became  due,  within  which  time,  according  to  the  case  of 
Mayhew  v.  CrickeUy  a  consent  would  be  sufficient.  The  law,  therefore,  seems 
to  be,  that  if  the  defendant,  at  any  time  before  the  notes  became  due,  gave  her 
consent,  she  would  still  remain  liable.  Here  she  did  give  her  consent  before 
the  notes  became  due.  The  plea,  therefore,  was  not  proved,  and  the  verdict 
must  be  entered  for  the  plaintifls. 

Parks,  B.— *I  am  also  of  opinion  that  this  plea  was  not  proved,  and  that 
the  verdict  must  be  entered  for  the  plaintiffs.  I  decline  giving  any  opinion 
upon  the  question  as  to  the  effect  of  the  deed  signed  by  one  partner  only. 
We  must  put  such  a  construction  upon  the  plea  as  to  render  it  good  if  pos- 
sible. It  must,  therefore,  be  taken  to  mean,  that  the  plaintiffs  forbore  and 
gave  day  of  payment  to  Innes  without  such  a  consent  by  the  defendant,  as 
would  revive  or  continue  her  liability.  But  it  was  proved  that  she  did  give 
her  consent  before  the  notes  became  due,  which,  according  to  the  judgment  of 
Lord  Eidan,  C,  in  Mic^hew  v.  Crickett,  is  a  valid  revival  of  her  liability.  He 
there  says,  "  I  always  understood  that  if  a  creditor  takes  out  execution  against 
the  principal  debtor,  and  waives  it,  he  discharges  the  surety  on  an  obvious 
prtnciple,  which  prevails  both  in  Courts  of  Law  and  Courts  of  Equity.  On 
the  other  hand,  if  the  surety  afterwards  make  a  promise  to  pay,  he  cannot 
object  to  that,  as  a  promise  without  consideration ;  the  promise  is  valid,  not 
as  the  constitution  of  a  new,  but  the  revival  of  an  old  debt.  So,  when  a 
bankrupt  is  discharged  by  his  certificate,  he  cannot  for  that  reason  impeach  a 
subsequent  prxNuise  to  pay  a  former  debt,  as  a  promise  without  consideration. 
So  here,  the  consent  is  equivalent  to  a  promise.  It  is  not  necessary  that  the 
defendant  should  have  taken  the  notes  up  and  replaced  them  in  the  hands  of 
the  pkiintiffs.  She  has  revived  her  liability,  and  the  verdict  must,  therefore, 
be  entered  for  the  plaintiffs. 
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GusnsY,  B.,  concurred. 


^ 


Rule  absolute  accordingly. 


Elizabeth  Barker,  William  Bruton  Wroth,  and  Anna 
Maria  bis  Wife  v.  Greenwood  and  another. 

jr^EBT  for  the  use  and  occupation  of  a  farm,  situate  at  Hurst,  in  the  Testator  gtTe 
county  of  Berkn.    Pleas :  first,  never  indebted ;  secondly,  payment ;  bUf fHrl'^hU*** 
thirdly,  a  set  off ;  fourthly,  that  the  defendants  were  chargeable  only  as  ex-  daughter,  and 

,   ,    .    ,   .  her  huiband, 

and  their  neirs,  certain  real  estates,  to  hold  to  them,  and  the  surYivors  and  surnyor  of  them, 
and  the  heirs  of  the  sturiTor,  on  trust,  to  permit  his  wife  to  receive  the  net  renig  during  her 
life,  without  prejudice  to  a  rent-charse  to  his  daughter,  under  her  mamuge  settlement;  and 
after  the  decease  of  his  wife  upon  further  trust,  &c.  i-^HM,  that  the  legal  estote  Tested  in  the 
tmsteea. 


«. 
Gkkshwqod. 
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^^^V^*     ecutors  of  Charles  Greenwood^  and  alle^g  a  tet-oflT  for  money  due  fo  them 

Baekbe       ^  executors. 

At  the  trial,  before  PaUesaHy  J.,  at  the  last  Berkshire  Assises,  it  appeared 
that  the  plaintilTs  sued  as  devisees  in  trust  under  the  will  of  the 
Rev.  Francis  Barker,  who  died  in  1830.  The  will  contained  the  following 
devise :  "  I  give  and  devise  unto  my  wife,  Elisabeth  Barker,  my  daughter, 
Anna  Maria  Wroth,  wife  of  the  Rev.  William  Bruton  Wroth,  of  EdJlesbih 
roughf  in  the  county  of  Bucks,  clerk,  and  the  said  W.  B.  Wroth,  and  their 
heirs,  all  and  every  my  messuages,  cottages,  closes,  farms,  lands,  groondt:, 
hereditaments,  and  premises  whatsoever,  situate  in  Hurst,  in  the  county  of 
Berks,  and  elsewhere  in  the  United  Kingdom  of  Great  Britain  and  Ireland^ 
with  their  and  every  of  their  rights,  members,  and  appurtenances,  to  hold  to 
them  my  said  wife,  Elisabeth  Barker,  my  said  daughter,  Anna  Maria  Wroth, 
and  the  said  William  Bruton  Wroth,  and  the  survivors  or  survivor  of  them, 
and  the  heirs  of  the  survivor ;  on  trust  to  permit  and  sufler  my  said  wife, 
Elisabeth  Barker,  to  receive  and  take  all  the  net  rents  and  profits  of  my  said 
devised  real  estate,  during  the  term  of  her  natural  life,  to  and  for  her  own 
use  and  bene6t ;  subject,  nevertheless,  and  without  prejudice  to  a  certain 
rent-charge  or  annual  payment  of  100/.  to  my  said  daughter,  Anna  Maria 
Wroth,  out  of  my  said  real  estate,  or  some  part  thereof,  under  and  by  virtue 
of  the  settlement  made  on  her  marriage  ;  and  from  and  after  the  decease  of 
my  said  wife,  upon  further  trust  to  permit  and  sutler  my  said  daughter, 
Anna  Maria  Wroth,  to  receive  and  take  all  the  net  rents  and  proBts  of  my 
said  real  estate  for  and  during  the  term  o^  her  natural  life,  to  and  for  her  own 
sole,  separate,  personal,  and  peculiar  use  and  benefit,  independent  of  her 
present  or  any  future  husband ;  and  from  and  afler  the  decease  of  my  said 
wife  and  my  said  daughter,  upon  further  trust  to  permit  and  suffer  the  said 
William  Bruton  Wroth  to  receive  and  take  all  the  net  rents  and  profits,  &c., 
for  and  during  the  term  uf  his  natural  life,  to  and  for  his  own  use  and  be- 
De6t ;  and  from  and  after  the  decease  of  the  survivor  of  them,  my  said  wife, 
my  said  daughter,  and  the  said  William  Bruton  Wroth,  I  do  give  and 
devise,  &c.,  unto  and  equally  amongst  all  and  every  the  child  or  chil- 
dren of  the  body  of  my  said  daughter,  Anna  Maria  Wroth,  by  the  said 
William  Bruton  Wroth,  begotten  or  to  be  begotten,  as  shall  be  living  at  the 
time  of  the  decease  of  them,  my  said  wife,  my  said  daughter,  and  the  said 
William  Bruton  Wroth,  and  the  lawful  issue  of  any  of  the  said  children  of 
my  said  daughter  as  shall  be  then  dead,  in  equal  proportions,  share  and  share 
alike,  such  issue  nevertheless  standing  in  the  place  of,  and  taking  only  the 
part  or  share  which  his,  her  or  their  deceased  parent  or  parents  would  have 
had  or  been  entitled  to,  if  they  were  living."  There  was  then  a  power  of  sale 
given  to  the  trustees  which  required  the  purchase  money  to  be  invested  in 
the  funds,  in  their  names ;  and  also  the  following  proviso,  for  the  appoint- 
ment of  new  trustees.  **  Provided  also,  and  1  do  declare  my  will  and  meaning 
to  be,  that  from  and  afler  the  decease  of  my  said  wife,  it  shall  and  may  be 
lawful,  to  and  for  my  said  daughter,  Anna  Maria  Wroth,  and  the  said 
W.  B.  Wroth,  or  the  survivor  of  them,  by  any  deed  or  writing  to  be  by  them 
him,  or  her,  respectively  duly  signed,  sealed  and  delivered  in  the  presence  of, 
and  to  be  attested  by,  two  or  more  credible  witnesses,  to  nominate  and  ap- 
point one  or  two  fit  and  proper  person  or  persons  to  be  a  trustee  or  trustees 
for  the  purposes  of  this  my  will." 
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Bakkie 


It  WAS  contended  for  the  defendants,  that  upon  the  proper  construction  of      Eh 
the  will,  the  legal  estate  was  executed  in  Mrs.  Barker  during  her  life,  and 
that  she  ought  therefore  to  have  sued  alone.     The  learned  judge  reserved  the  v. 

point,  and  a  verdict  was  given  for  the  plaintids,  damages  256/.  6«.  Bd.,  with    ^^^'^^^^'>' 
leave  to  move  to  enter  a  nonsuit. 

lyrwhiit  having  obtained  a  rule  accordingly, 

Ludiaw,  Serjt.,  and  Lumiey  shewed  cause. — The  first  use  is  executed  in 
the  trustees,  and  they  take  the  legal  estate  as  tenants  in  fee.  It  is  the  case 
of  a  devisee  to  A,,  B,,  and  C,  to  hold  to  A.,  B,,  and  C,  and  must  be  considered 
as  equivalent  to  a  devisee  to  the  use  of  A,,  B„  and  C,  In  the  second  limita- 
tion, the  words  are  "  to  hold  to  them,  (the  trustees)  and  the  survivor  and 
survivors  of  them,  and  the  heirs  of  the  survivor,"  which  would  make  them 
joint  tenants  in  fee.  The  next  question  arises  upon  the  declaration  of  trust, 
**  to  permit  and  suffer  my  said  wife  to  receive  and  take  all  the  net  rents  and 
property  of  my  said  real  estate  during  her  life,  to  and  for  her  own  use  and 
beneOt."  It  is  not  disputed  that  under  a  devise  to  A,^  to  permit  B.  to  re- 
ceive the  rents,  the  legal  estate  is  executed  in  B,^  Do%^  d.  Leice%ter  (a).  But 
the  devise  is  not  only  to  permit  her  to  receive  the  rents,  but  all  the  net  rents 
and  profits.  Some  meaning  must  be  given  to  the  term  **  net  rents.^  There 
may  be  quit-rents  or  expences  attending  the  management  of  the  estate,  but 
these  are  not  to  fall  on  Mrs.  Barker.  The  trustees  are  to  pay  them  out  of 
the  gross  rents  :  and  in  order  to  enable  them  so  to  do,  they  must  have  the 
legal  estate,  Shapland  v.  Smith (h),'  The  next  trust  is  introduced  with 
the  words  **  upon  further  trust,^  shewing  by  reference,  that  the  former  trust 
is  to  be  of  the  same  nature  as  the  succeeding  one.  The  language,  too,  of  the 
prior  trust  is  precisely  the  same  as  the  succeeding  one ;  therefore,  as  the  tes* 
tator  intended  that  they  should  take  the  legal  estate  under  the  second  limi* 
tation,  it  may  be  reasonably  inferred  that  the  former  clause  was  governed 
by  the  same  intention.  But  if  Mrs.  Barker  took  the  legal  estate,  in  case  she 
committed  a  forfeiture  the  estate  would  devolve  upon  Mrs.  Wroth,  as  heir  at 
law,  and  she  would  not  take  to  her  separate  use,  but  her  husband  would  be 
entitled,  in  his  marital  right,  to  the  rents  and  profits.  Thus,  if  the  trustees 
do  not  take  the  legal  estate,  the  intention  of  the  testator  would  be  entirely 
defeated.  Again,  upon  the  death  of  the  survivor  of  the  three,  there  are  con- 
tingent remainders  to  the  children  of  Mrs.  Wroth,  How  are  they  to  be  pre- 
served, unless  by  giving  the  legal  estate  to  the  trustees.  In  Biseoe  v. 
Perkins  (c),  there  was  a  devise  to  trustees,  their  heirs  and  assigns,  for  the 
life  of  the  devisor's  son,  to  support  contingent  remainders  in  trust,  to  permit 
him  to  receive  the  rents  for  life,  and  it  was  held,  that  the  trustees  took  the 
legal  estate.  There  the  testator  expressly  stated  that  the  trustees  should 
hold  for  the  purpose  of  preserving  contingent  remainders  ;  here,  the  testator 
has  shewn  his  intention  that  his  wife  and  daughter  should  take  the  profits  for 
their  sole  use  and  benefit.  Suppose  the  property  sold  under  the  power 
contained  in  the  will,  the  purchase  money  must  be  invested  in  the  joint 
names  of  the  trustees ;  Broughton  v.  Langley  {d)  which  was  cited  on 
t)ie  other  side,  is  distinguishable ;  that  was  nothing  more  than  a  devise  to 


(a)  2  Taunt.  109:  (c)  1  Ves.  &  B.  485. 

Ih)  3  Bro.  Ch.  C.  75.  (Z)  2  Ld.  Raym.  873. 
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tragtees,  to  pennitt  a  person  to  receive  the  rents  and  profits.    In  Brtdga 

bIrkw       ^*  WoUon  {e)y  the  trusts  of  the  will  were  not  set  oiit ;  and  that  case  cannot 

^^  V*  be  considered  as  decisive  upon  this  point.    The  intention  of  the  testator 

must  be  collected  from  a  reasonable  interpretation  of  the  whole  will,  from 

which  it  is  apparent  that  the  trustees  are  to  take  the  legal  estate. 

MatUe,  J^fTwhiti,  and  Bro$,  in  support  of  the  rule.— With  regard  to  the 
expression  ''  net  profits/'  there  is  no  case  in  which  the  precise  words  are 
found ;  but  White  v.  Parker  {/),  is  the  nearest  to  the  present  case.  There 
the  testator  devised  land  to  trustees,  in  trust,  to  permit  his  wife  and  daughter 
to  receive  the  clear  rents  of  three  parts,  to  their  sole  and  separate  use,  and 
his  son  the  dear  rent  of  the  fourth  part,  the  trustees  to  pay  att  oatgoings,  to 
repair,  and  to  let  the  premises ;  and  it  was  held  that  the  legal  estate,  as  to 
all  the  four  parts,  vested  in  the  trustees.  But  there  certain  duties  were  to 
be  performed  by  the  trustees,  which  rendered  it  necessary  that  tfaey  shonld 
have  the  legal  estate,  here  there  is  no  direction  for  them  to  lease  or  repair, 
or  to  pay  the  outgoings.  The  land-tax  would  be  paid  in  the  first  instance 
by  the  tenant,  and  deducted  from  the  rent.  The  word  net  has  reference  to 
the  rent-charge  previously  created  by  the  testator.  The  net  rent  is  not 
subject  to  any  thing  which  is  to  be  deducted  from  the  gross  rent ;  bat  tbe 
testator^s  meaning  is,  that  his  wife  should  take  all  the  rents,  after  the  trus- 
tees of  the  marriage  settlement  should  have  levied  the  rent-charge.  The 
distinctien  between  a  devise  in  trust  for  A.,  after  payment  of  a  rent-charge, 
and  subject  to  a  rent-charge,  is  adverted  to  in  Kenrick  v.  Lord  Beau- 
eierk  {g) ;  in  the  latter  case,  the  use  is  executed  in  A,  It  is  true  that  the 
same  words  are  used  in  the  devise  to  Mrs.  Wroth ;  but  the  reason  i8>  that 
she  is  to  receive  both  the  rent-charge  under  her  settlement,  and  independ- 
ently of  it,  the  rents  and  profits  under  the  devise.  The  intention  of  the 
testator  was  to  give  the  legal  estate  to  his  wife  for  life,  with  a  vested  re- 
mainder to  his  daughter  for  life.  If  the  first  trust  had  been  to  permits 
feme  coverte  to  receive  the  rents  and  profits  for  her  sole  and  separate  use, 
then  the  case  would  have  resembled  Harton  v.  Harton  (A).  In  Bridget  t, 
Wotton,  Sir  W.  Grant  appears  to  contemplate  precisely  tbe  present  case. 
He  says,  "  It  is  true,  there  is  an  immediate  devise  to  them,  (the  trustees)  of 
the  real  estate,  eubjeet  to  the  chargee,  but  not  upon  any  trust  that  required 
their  immediate  interference.  The  first  trust  was  to  pay  unto,  and  to  penait 
and  empower,  Mary  Bridgee  to  receive  and  take  the  rents  and  profits  dndiig 
her  life.  It  is  by  no  means  clear  that  this  was  not  a  use  executed  in  her.^ 
In  Wagataff'  v.  Smith  (t),  which  was  a  trust  to  permit  a  married  woman  to 
receive  interest  or  dividends  of  stock  to  her  own  use,  the  Master  of  the  Rolls 
says,  "  The  case  which  I  recollected  was  a  petition  in  the  cause  of  Hevey  v. 
Blakeman,  upon  trust  to  pay  the  rents,  profits,  dividends,  and  interest  to 
arise  from  a  fourth  part  of  the  residue,  in  equal  divisions,  into  the  respectiie 
proper  hands  of  the  testator's  two  sisters,  so  long  as  they  should  live;  the 
same  to  be  to  their  separate  use.  As  it  was  expressed,  I  thought  an  ihsth 
lute  property  was  not  intended  to  be  given  to  them,  so  as  to  give  a  power  of 
disposition ;  that  it  was  a  personal  bequest  to  them,  to  be  paid  into  their  res- 
pective proper  hands,  and  without  a  power  of  dispositkm;  and  I  dismisaed 

(e)  1  Ves.  &  B.  137.  (A)  7  T.  R.  652. 

(/)  1  Bing.  N.  C.  573 ;  1  Scott,,542.         (•)  9  Ves.  524. 
(^)  3  fi.  &  P.  175. 


MICHAELMAS  TERM,  183a 

the  petition  of  an  annuitant  under  a  gnnt  from  one  of  thenii  leaTingr  him 
to  Sie  a  Bill,  but  inUmating  an  <^inion  agamst  it  This  is  very  difierent: 
here  are  no  words  of  controul,  no  words  of  restriction ;  the  trustees  are  not 
even  to  pay»  from  time  to  time,  into  her  hands  upon  her  receipt,  but  she  is 
to  receive.  Here  are  the  very  words  to  give  the  absolute  property.  Inland 
had  been  given  to  iruMteea  on  these  terme,  it  would  be  a  uee  executed,  and 
the  party  would  have  the  legal  estate.  The  power  to  appoint  new  trustees, 
which  is  not  given  until  after  the  death  of  the  widow,  is  strong  to  shew  that 
the  testator  intended  no  interference  upon  the  part  of  the  trustees  during  her 
life.  There  is  no  inconsistency  in  the  legal  estate  vesting  in  the  widow  in  pos- 
session, and  in  the  trustees  in  expectancy*  No  doubt  the  remainders  are  con- 
tingent, and  might  be  destroyed  by  a  forfeiture  committed  by  the  widow ; 
but  no  case  can  be  i^hewn  in  «hicb>  in  the  abaence  of  any  intention  on  the 
part  pf  the  testator  to  appoint  trustees  for  the  purpose  of  preserving  con^ 
tingi^t  remainders,  the  Courts  have  interposed  to  insert  words  for  that  pur* 
pose.  In  Bieeoe  v.  Perkins,  there  was  an  express  declaiatioD  of  the  testa* 
tor^s  intention,  and  the  Court  gave.eflect  to  it  Here  the  Court  is  called  upon 
not  to  put  a  construction  on  doubtful  words,  but  to  add  to  words,  which  are 
plain  and  unequivocal. 

Parke,  B. — The  Court  has  no  difficulty  in  coming  to  the  conclusion,  that 
the  rule  must  be  discharged.     The  question  is,  whether  the  legal  estate  in 
the  lands  devised,  vested  in  the  first  instance  in  the  trustees  mentioned  in  the 
will,  or  whether  during  the  life  of  the  widow,  it  vested  in  her  by  operation  of 
the  Statute  of  Uses.    The  learned  judge  who  tried  the  cause,  was  of  opinion 
that  it  vested  in  the  trustees,  and  that  therefore  they  were  the  proper  plain- 
tiffs on  the  record.     The  case  has  been  very  ably  argued,  and  I  must  con- 
fess that  I  see  no  reason  to  differ  in  opinion  from  the  learned  judge.    There 
is  no  doubt  that  the  general  rule  of  law  is,  that  whenever  there  is  a  limita- 
tion to  trustees  and  their  heirs,  the  trustees  take  only  that  quantity  of  inter- 
est which  the  purposes  of  the  trust  require.     Now,  let  us  see  whether  in  this 
case  it  is  requisite  that  the  trustees  should  take  the  legal  estate  during  the 
life  of  the  widow     It  is  now  clearly  settled,  that  where  an  estate  is  limited 
to  trustees  and  Iheir  heirs,  "  upon  trust  to  pay'*  the  rents  and  profits  to  a 
person  for  life,  there  the  trustees  take  the  legal  estate,  because  they  must  re- 
ceive before  they  can  make  the  required  payments.  But  where  the  words  are, 
**  in  trust  to  permit  and  suffer  A.  B,  to  have  the  rents  and  profits,''  there  the 
legal  estate  is  vested  in  the  party.    The  law  is  clearly  settled,  whether  rightly 
established  or  not,  it  is  now  too  late  to  enquire.    It  is  also  equally  settled, 
that  where  the  testator  expresses  his  intention  that  the  trustees  should  do 
any  act,  as  for  instance,  receive  the  rents,  &c.,  that  is  sufficient  to  vest  the 
legal  estate  in  them,  whatever  words  he  used,  Gregory  v.  Hendereon  (^j), 
eliews  that  very  slight  circumstances  are  sufficient  for  this  purpose.     There 
the  devise  was  to  trustees,  to  prevent  and  suffer  the  testator's  widow  to 
receive  and  take  all  the  rents  and  profits ;  and  it  was  declared  that  her  receipt 
for  the  rents,  with  the  approbation  of  the  trustees,  should  be  good  and  valid ; 
and  the  Court  held  that  the  legal  estate  vested  in  the  trustees  to  enable  them 

0)  4  Taunt  772. 
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to  give  8uch  consent.  In  this  case  the  thut  is  to  snfier  and  permit  the 
widow  to  receive  the  nei  rents ;  and  the  question  is,  what  is  the  meaning  of 
the  term  "  net  rents.''  It  has  been  ingeniously  argued  by  Mr.  Tyrwhm,  that 
it  had  reference  to  a  charge  on  the  estate  previously  created  in  fiivour  of  the 
testetor's  daughter,  and  that  it  meant  the  profits  exclusive  of  that  charge. 
The  context  of  the  will,  however,  will  hardly  admit  of  that  construction,  be- 
cause the  widow  is  to  receive  the  nei  profite,  without  prejudice  to  the  rent- 
charge  to  the  daughter  for  life.  Again  by  the  next  clause,  the  daughter  19 
to  receive  the  net  rents  for  her  sole  and  separate  use  for  life ;  and  although 
that  clause  does  not  militate  with  the  construction  contended  for  by  the  de- 
fendant's counsel,  still  that  is  not  the  natural  construction.  Then,  aAer  the 
death  of  the  widow  and  daughter,  the  estate  is  to  go  to  the  daughter's  hus- 
band for  life,  and  he  is  also  to  receive  all  the  nei  rents  and  profits.  At  that 
time  the  rentpcharge  would  be  extinguished ;  it  is  clear,  therefore,  that  the  tenn 
**nei  profits,"  could  not  there  mean  the  profits  with  reference  to  that  charge. 
I  am  at  a  loss  to  oon^der  it  as  used  in  any  other  way  than  as  contradistin- 
guished from  graee.  It  is  equivalent  to  saying  that  the  trustees  are  to  re- 
ceive the  groee  rente,  and  after  deducting  the  land-tex,  or  any  other  charges 
on  the  estete,  to  pay  over  the  proceeds  to  the  wife  for  life.  In  order  to  do 
that,  they  must  have  the  l^al  estete  during  the  life  of  the  wifa  It  is  quite 
clear  that  they  would  have  it  after  her  death,  because  the  trust  is  for  the 
sole  and  separate  use  of  the  daughter.  Besides,  the  intention  of  the  testator 
will  be  best  secured  by  giving  the  trustees  the  legal  fee,  although  I  do  not 
wish  to  rest  the  case  upon  that  ground ;  because  no  case  has  been  shewn  in 
which  the  Courts  held  that  the  trustees  take  for  the  purpose  of  preserving 
contingent  remainders^  unless  where  the  testetor  has  expressly  declared  such 
intention.  The  clause  respecting  the  appointment  of  new  trustees  has  been 
referred  to,  as  tending  to  shew  that  the  trustees  were  not  to  interfere  until 
that  period ;  but  we  think  the  meaning  of  that  provision  is,  that  the  testator 
eontemplated  the  death  of  his  wife  before  that  of  the  other  trustees,  which 
would  cause  a  deficiency  in  their  number.  On  the  whole,  therefore,  it  appears 
to  me  that,  in  order  to  carry  into  effect  the  object  of  his  will,  it  is  requisite 
that  the  trustees  should  teke  the  legal  estete  during  the  life  of  the  widow, 
and  that  therefore  this  action  has  been  properly  brought. 


Aldbrson,  B. — I  am'  of  the  same  opinion  ;  and  will  only  add,  that  the 
same  principle  is  laid  down  in  B^iie  v.  Parker,  where  a  simiUr  eflect  was 
given  to  the  word  clear,  as  we  give  to  the  word  nei,  in  the  present  case. 

GuRNBY,  B.,  concurred. 


Rule  discharged 
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Wainwrigut  and  another.  Assignees  of  Shackell,  an        Exj^^. 
Insolvent,  v.  Clement  and  another. 

ASSUMPSIT    The  first  count  of  the  declaration  was  for  1,000/.,  money  A,  being  in 

received  by  the  defendants  for  the  use  of  the  plaintiffs,  as  assignees*  hlfrin'^'if/ea"* 

Second  count  for  a  like  sum,  due  to  the  pkuntifls  as  assignees,  upon  an  served  with 

account  .tated.  ^^^ij.^^^i^^S! 

First  plea ;  non-asiumptirtmi,  to  the  whole  declaration  ;  the  second  plea  ^f^^  ^  ^^^ 

was  not  material ;  third  plea  to  the  first  count,  as  to  84/.  I9«.  1  Id,  parcel,  &c.,  were  attorneys, 

that  that  was  a  sum  of  money  belonging  to  Shaekell,  the  insolvent,  and  being  ^QV^iaten^e! 

and  remaining  in  the  hands  of  the  defendants,  when  he  subscribed  his  petition.  After  tevena 

and  executed  an  assignment  of  his  estate  and  effects,  as  an  insolvent  debtor,  um^tom^n 

and  now  remaining  in  the  hands  of  defendants ;  and  that  Shaekell,  before  *^  arrange- 

and  when  he  subscribed  his  petition,  &c.,  was  indebted  to  the  defendants  in  "nriiyrerSved, 

100/.,  for  work  and  labour,  as  attornies:  and  that  plaintifls  as  assignees,  ^t  a  meeting  of 
<ii-  1  »        .  ..,  *i.  •!,,         the  crediton, 

before  and  at  the  time  of  the  commencement  of  the  suit,  were  mdebted  to  that  A*a  pro- 

the  defendants  in  the  amount  thereof,  then  a  set-oflT.     Fourth  plea  to  the  l^m^edilSeJy^* 

first  count,  as  to  the  like  sum,  a  ben  for  work  and  labour  by  the  defendants  "old;  there- 

as  attornies  for  the  insolvent.  pl^ed  an  ™* 

Replieation  to  the  third   and  fourth  pleas,  as  to  the  said  sum  of  84/1  J^^f***"^*^^'*' 

]9«.  \\d,  parcel,  &c.  that  the  said  sum  in  the  third  and  fourth  pleas  men-  and  directed ' 

tioned,  came  to  the  hands  of  the  defendants,  and  was  received  by  them,  as  in  baUnce^f  t^he 

the  said  pleas  mentioned,  by  means  of  a  voluntary  transfer  and  delivery  ptoweAt  (after 

thereof,  by  Shackell,  theretofore  and  within  three  months  next  before  the  own*  charges) 

commencement  of  his  said  imprisonment,  he,  Shackell,  then  bemg  in  insol-  **»  **»'  v  ^ 

Tent  circumstances,  made  to  defendants,  they  the  said  defendants,  then  being  accordingly 

creditors  of  Shackellt  and  with  the  view  and  intention  by  the  said  Shackell  ^°eeUn^o?thr 

of  petitioning  the  Court  for  the  Relief  of  Insolvent  Debtors,  for  his  discharge  creditors  took 

from  custody,  according  to  the  form  of  the  Statute;  whereby,  and  by  reason  f,.*fnthepmxnd 

of  the  premises  and  of  the  Statute,  the  said  transfer  and  delivery  became  ^^  uTf*^ 

▼Old,  as  against  the  plaintiffs,  as  such  assignees.  fus«l,  l?went 

The  rejoinder  denied,  that  the  sum  of  84/.  19*.  lid.,  in  the  third  and  JS^S'^^J'jj'"^ 

fourth  pleas  mentioned,  or  any  part  of  it,  came  to  the  hands  of  the  defend-  diachargennder 

ants  by  means  of  a  voluntary  transfer  or  delivery  (traversing  the  matters  Act.^"Th7de- 

stated  in  the  replication),  upon  which  issues  were  joined.  fMidantsclaira- 

Tbe  following  were  the  particulars  of  the  defendant's  set-off    The  defend-  portion*ofThe 

ants  seek  to  set  off  in  this  action  the  sum  of  46/.  13*.,  being  the  amount  of  «noneypaid  to 

I  i-'ii     J*  .  111.  •  I-      r  *"®n>  oy  *"• 

1 1 leir  general  bill  of  costs,  incurred  by  the  insolvent,  between  the   14tn  of  auctioneer  in 

March  and  the  26th  of  April,  1837,  both  inclusive;  also  1/.  lU.  Id,  being  ^^J^^f 

the  amount  of  their  costs  in  the  action  of  Stedman  and  another  v.  Shackell,  enUs^HeU,  in 

incurred  between  the  13th  and  21st  of  February,  1837,  both  inclusive;  also  M8*i^*ew^toi^ 

1/  7*.,  being  the  amount  of  their  costs,  incurred  in  the  action  of  Bartholo-  ^^^^  *^;  ^ 

mew  and  others  v.  Shackell,  incurred  in  March  and  AprH,  1837;  also  this  was  not  • 

IS/.  Is.  Wd,  being  the  amount  of  their  costs,  in  the  action  of  WainwHght  J^^SSSTn  fa- 

and  another  v.  Shackell,  incurred  between  the  15th  of  March  and  26th  of  vonr  of  a  par- 
ticular creditor, 

within  the  meaning  of  32d  section  of  the  7  G.  4,  c.  57. 


Clexsnt. 
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Swdu^mr.     Aprit^  1887,  both  inclusive ;  also  8/.  14#;  6dL,  being  the  mnount  of  their 
yimwmvs   '^^^  '^  ^^®  action  of  iVul/  oiu^  othert  v.  Shaekeli,  incurred  between  the  8Gth 
.!L«-      ®^  ^tfrcA  and  22d  of  i4/W/,  1837,  both  inclusiTe ;  also,  8/.  12#.  6d,  beti^ 
the  amount  of  their  costs  in  the  action  of  Blaekmore  and  another  y,  Skaekdl^ 
incurred  between  the  14th  and  25th  of  March,  both  inclttsive.    The  abote 
sums  amount  to  S4L  19«.  1  \d. 

At  the  trial,  before  Gumey,  B.,  at  WeaiminUer,  at  the  Sittings  after  last 
THntVy  Term,  the  following  appeared  to  be  the  facts  of  the  case.  The  in- 
solvent Shaekeli  was  an  upholsterer  at  Southampton,  and  in  the  early  part  o* 
the  year  1837,  being  in  difficulties,  and  having  been  served  with  writs  at  the 
suit  of  several  creditors,  applied  to  the  defendants,  who  were  attomiea  there, 
for  their  advice  and  assistance  in  his  embarrassments,  and  they  first  oom- 
menced  acting  for  him  upon  the  14th  of  March  in  that  year.  On  the  tlst 
of  March,  four  actions  having  been  commenced  against  Shaekeli,  he  called  a 
meeting  of  his  creditors,  and  proposed  to  pay  6f .  in  the  pound,  but  no  ar- 
rangement was  then  made.  On  the  4th  of  AprU,  another  meeting  was  hel^, 
when  it  was  resolved,  that  there  should  bean  assignment  of  all  the  tnsolvenf s 
property  to  trustees,  for  the  benefit  of  his  creditors.  The  defendants 
attended  these  meetings,  as  attornies  for  the  insolvent ;  and,  as  some  of  the 
parties  who  had  commenced  actions  seemed  still  inclined  to  press  Uiem  on,  it 
was  resolved,  in  order  to  prevent  them  from  getting  their  full  demands  bj 
judgments,  to  have  an  immediate  sale  of  the  insolvent's  property.  It  ap 
peared  that  Shaekeli,  upon  this  resolution,  employed  a  Mr.  Perkine,  an  anc- 
tioneer»  at  Southampton,  to  sell  the  property,  and  at  the  tmie  he  employed 
him,  he  directed  him  to  pay  the  balance  of  the  proceeds  of  the  sale  (after  de- 
ducting his  own  charges)  to  the  order  of  the  defendants.  The  sale  accord- 
ingly took  place  on  the  12th  and  13th  of  April,  and  on  the  1 5th,  Perkme 
paid  over  a  balance  of  548/.  Ze.  6d.  to  the  defendants.  Upon  the  1 7th  of 
April  another  meeting  of  the  creditors  was  held,  and  the  result  of  the  sale 
being  ascertained,  Shaekeli  ofiered  a  payment  of  5#.  in  the  pound,  which  was 
not  assented  to  by  some  of  the  creditors,  whereupon  he  determined  to  sur- 
render, in  discharge  of  his  bail,  in  one  of  the  actions  which  had  been  brought 
against  him,  which  he  did,  upon  the  25th  of  April,  and  went  to  prison. 
Upon  the  29th  he  petitioned  for  his  discharge,  which  he  obtained  upon  the 
21  St  of  June.  The  plaintiffs  were  chosen  assignees.  The  defendants  dis- 
charged themselves  of  the  548/.  3«.  M,,  which  they  received  from  Btrkim, 
4ti  the  following  manner. 


Sum  received    -  *    • 

Gash  paid  to  provisional  assignees       •    £  378  3  6 

To  Shaekeli,  afterwards  allowed  by  Insol- 
vent Court 6000 

P^d  John  Foot,  ShaekeWe  landlord,   by 

his  direction,  half  a  year's  rent         •        30  0  0 

Retained  for  defendanto'  bill  of  costs      -        85  0  0 


£     t.  dL 


Overpaid  into  Court    -    • 
This  action  was  brought  to  recover  85/.  the  sum  retained  by  the  defeod- 
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aau  for  their  bill  of  costs.  The  bill  of  costs  was  pat  in  by. the  plalntidr% 
oommenciDg  od  the  14th  of  March,  1837,  (bebg  within  three  mooths  of  the 
time  of  the  insolvent's  going  to  prison),  and  extending  to  the  26th  of  Aprii 
in  the  same  year.  It  appeared  from  the  entries,  that  the  defendants  saw 
several  of  the  creditors  upon  many  occasions,  and  that  they  were  well  aware 
of  the  fact  of  their  being  the  attornies  of  the  insolvent.  The  following  were, 
among  other  entries,  in  the  bill  of  costs,  which  was  very  long,  and  contained 
a  complete  history  of  all  the  transactions  from  the  time  of  the  defendants* 
employment, 

*' April  4ih,  Mr.  Braikenridge  and  two  clerks,  (the  London  agents)  attending 
the  adjourned  meeting  of  creditors,  when,  in  consequence  of  the  proposed 
surety  having  declined  to  become  such,  resolutions  were  made  for  an  as* 
sigmnent  of  your  effects,  for  the  benefit  of  the  creditors.^* 

**  Aprii  7th  (one  of  the  defendants). — ^Long  conference  with  you  on  the 
course  now  to  be  pursued,  when,  as  Messrs.  JVainright  would  get  judgment 
in  their  action,  and  sue  out  execution  by  the  17th  or  18th  of  the  month,  and 
if  they  succeeded  in  taking  your  goods,  your  other  creditors  would  be  ex- 
ceedingly annoyed,  it  was  determined,  thai  you  should  sell  them  by  auction^ 
and  deposit  the  produce^  after  retaining  sufficient  to  keep  your  family,  and 
carry  you  through  the  Insolvent  Court ;  that  you  should  then  surrender  in 
discharge  of  your  hail,  give  an  account  of  your  property,  and  take  the  bene* 
fit  of  the  Insolvent  Act ;  arranging  with  you  who  should  be  empbyed  to  sell 
the  goods,  when  Mr.  Perkins  was  fixed  on." 

Upon  these  facts,  the  learned  judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiffs  for  80/.  (deducting  the  6/1  overpaid  by  the  defendants) ;  and 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  be 
of  opinion,  that  the  direction  given  by  the  insolvent  to  the  auctioneer  to  dis- 
pose of  the  surplus  after  the  sale,  as  the  defendant  should  direct,  was  not  a 
Toluntary  transfer  or  delivery  to  them,  so  as  to  make  it  void  against  the  as- 
signees, within  the  meaning  of  the  32d  section  of  the  Insolvent  Debtors'  Act, 
7  Geo.  4,  c.  57. 

Erie  having  obtained  a  rule  accordingly, 

Sir  F.  PoUoeh  and  Hoggins  shewed  cause. — ^The  single  question  upon 
these  pleadings  is,  whether  the  sum  of  84/.  19«.  1  Id.  came  to  the  defendants 
and  was  received  by  them,  by  means  of  a  voluntary  transfer,  or  delivery 
tiiereof  by  Skackell,  within  three  months  before  the  commencement  of  his 
imprisonment,  he  being  in  insolvent  circumstances,  and  with  the  view  and  in- 
tention of  petitbning  the  Insolvent  Court  for  his  discharge  from  custody. 
And  this  question  will  turn  upon  the  32d  section,  of  the  7  Geo.  4,  c  67  (a). 

(a)  Sec.  32.  **  That  If  anj  prisoner  rity  for  money,  bond,  bill,  note,  money, 
who  shall  file  his  petition  for  his  dis-  property,  goods  or  effects  whatsoever,  to 
charge^  under  this  Act,  shall,  before  or  any  creditor  or  creditors,  or  to  any  person 
after  his  imprisonment,  bein|^  in  insol-  or  persons,  in  trust  for,  or  to  or  for  the 
vent  circumstances,  voluntarily  convey,  use,  benefit  or  advantage  of  any  creditor 
assign,  transfer,  charge,  deliver,  or  make  or  creditors,  every  sucn  convejrance,  as- 
over  any  estate,  real  or  personal,  secu-  signment,  transfer,  charge,  delivery,  and 
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^^^.      By  that  section,  every  transfer  made  within  the  three  months,  must  he 
WAiNaioHT     *«*ated  as  voluntary,  with  the  exception  of  those  cases,  in  which  the  creditw 
Clbment.      *^®  ^*^  dihgence  and  instituted  a  suit,  or  in  some  other  way,  obtained  pay- 
ment by  compulsion.     The  first  item  in  the  bill  of  costs,  and  the  order  by 
the  insolvent  to  the  auctioneer  to  pay  over  the  proceeds  of  the  sale  to  them, 
both  bear  date  within  three  months  of  the  petition  for  the  insolvent's  dis- 
charge.    It  is  evident  in  the  entries  m  the  bill,  that  Shackell  was  in  insol- 
vent  circumstances  ;  and  it  cannot  be  said  that  this  was  not  a  making  over 
of  his  estate  and  eflects  for  the  benefit  and  advantage  of  a  particular  creditor. 
Under  the  circumstances  the  defendants  were  bound  to  have  stated  that 
they  would  not  do  the  business  on  credit.    The  bill  may  be  divided  into  two 
parts;  the  one,  relating  to  the  endeavours  of  the  defendants  to  settle  the 
actions  which  had  been  commenced,  the  other  commencing  from  the  12th 
Aprily  when  it  was  first  determined  to  sell  all  his  eflecU.     At  the  latter 
date  the  defendants  were  creditors  for  antecedent  debts ;  and  with  respect  to 
these  bygone  bills,  they  stand  in  the  same  situation  as  the  other  creditors. 
— [Parke,  B. — It  is  difficult  to  say,  that  there  is  here  any  voluntary  trans- 
fer-]— There  is  no  evidence  of  compulsion — nor  anything  to  shew  that  this  was 
not  a  voluntary  act.  With  regard  to  any  lien  which  an  attorney  may  have  for 
business  done,  that  cannot  override  the  express  words  of  an  Act  of  Parlia- 
ment.    A  voluntary  payment  within  three  months,  although  a  discharge  of  a 
bond  fide  debt,  is  a  fraudulent  delivery  within  the  Statute,  Herbert  v.  Wil- 
eox  {b).    The  Statute  extends  to  assignments  made  at  any  time,  even  a 
year  previous  to  the  imprisonment,  if  made  with  the  view  or  intention  of  pe- 
titioning the  Court,  Becke  v.  Smith  (c).     The  entries  in  the  bill  of  costs 
clearly  shew  such  intention. 

Erie  and  Manning,  in  support  of  the  rule. — ^This  case  cannot  be  said  to 
fall  within  the  decisions,  respecting  a  voluntary  preference.  The  money  came 
to  the  hands  of  the  defendants  for  the  lawful  purpose  of  making  a  rateable 
division  among  the  creditors.  To  constitute  a  voluntary  preference,  there 
must  be  a  delivery  to  a  creditor  by  the  insolvent  himself.  Here  there  is  no 
transfer  by  the  insolvent,  nor  does  the  money  come  to  the  defendant  in  his 
character  of  creditor.  There  is  nothing  to  shew  any  intention  in  the  insol- 
vent that  the  defendant  should  be  placed  in  a  more  advantageous  situation 
than  the  other  creditors.  It  may  be  said,  that  this  was  a  voluntary  act,  inas- 
much as  it  was  not  the  result  of  threats  or  compulsion ;  but  it  is  not  a  vo- 
luntary preference.  There  was  nothing  to  make  it  compulsory  on  the  de- 
fendants, to  apply  this  money  to  the  discharge  of  their  own  bill  They  might 
have  paid  it  over  to  the  creditors,  and  sued  the  insolvent  for  their  own  demand. 
If  the  money  had  remained  in  the  hands  of  the  aactioneer.  he  would  have 
had  a  right  to  detain  enough  to  satisfy  his  own  chaises,  before  he  paid  over 

making  over,  shall  be  deemed  and  is  before  the  commencement  of  such  im- 

hereby  declared  to  be,  fraudulent  and  prisonment,  or  with  the  view  orinten- 

void,  as  against  the  proTisional  or  other  tion  by  the  party  so  con?eyiBg,  assigning, 

assignee  or  assignees  of  such  prisoner,  transferring,  charging,   delivering,  or 

appointed  under  this  Act :  Provided  al-  making  over,  of  uetitioning  the  said 

ways,  that  no  such  conveyance,  assign-  Court  for  his  discnsrge  from  custody 

ment,  transfer,  charge,  dehvery,  or  mak-  under  this  Act. 

ing  over,  shall  be  deemed  fraudulent  and  (b)  6  Bioff.  203. 

void,  unless  made  within  three  months  (c;  2  Bl  &  H.  191. 
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the  proceeds,  White  v.  BartleU  (d).  The  assignment  to  be  voluntary  roust  SMequtr, 
be  made  in  favour  of  a  particular  creditor,  and  spontaneously,  and  without 
any  pressure  on  his  part  to  obtain  it,  Ameil  t.  Bean  (e).  Besides  the  plain- 
tifis  can  only  claim  such  property  as  the  insolvent  possessed  at  the  time  of 
executing  the  assignment ;  therefore  they  are  entitled  to  set  off  the  amount 
of  their  costs,  Simme  v.  Simpson  (/). 

Lord  Abingbr,  C.  B. — The  question  upon  the  pleading  is  confined  to  the 
•mount  retained  by  the  defendants,  in  satisfaction  of  their  bill.  This  is  not  a 
general  action  for  money  had  and  received,  in  which  it  is  insisted,  that  the 
money  was  received  for  a  particular  purpose,  and  cannot  be  otherwise  ap- 
plied ;  but  the  question  here  is,  whether  this  money  came  into  the  defend^ 
ants*  hands  by  any  such  voluntary  act  of  the  insolvent,  as  to  make  it  a  freu* 
dulent  transfer,  as  against  his  assignees,  within  the  meaning  of  the  32d  clause 
of  the  Insolvent  Act.  I  have  always  understood  the  word  "  voluntary,''  in 
that  clause,  to  have  the  same  meaning  as  is  given  to  the  words,  "  fraudu- 
lent preference,"  in  the  Bankrupt  Act.  These  words  have  found  their  way 
into  the  Statutes,  and  several  decisions  have  settled  their  meaning,  which  is, 
that  to  constitute  a  fraudulent  preference,  the  act  must  be  the  spontaneous, 
voluntary  act  of  the  party  making  the  assignment  or  transfer,  and  made  with 
a  view  to  favour  some  one  (or  more)  particular  creditor.  Now,  let  us  see 
whether  the  facts  here  give  the  transfer  such  a  character.  Upon  the  evidence 
used  on  behalf  of  the  plaintiffs  it  seems  that,  at  a  particular  period,  an  at- 
tempt was  made  to  procure  sureties,  which  failed,  and  then  appears  the  fol- 
lowing entry  in  the  bill  of  costs:  "  4th  April, — Mr.  Braikenridge  and  two 
clerks,  attending  the  adjourned  meeting  of  creditors,  when,  in  consequence 
of  the  proposed  surety  having  declined  to  become  such,  resolutions  were 
made  for  an  assignment  of  all  your  effects,  for  the  benefit  of  the  creditors. 
''  Thb,  therefore,  was  not  a  spontaneous  act  of  the  insolvent ;  it  was  a  reso- 
lation  passed  at  a  meeting  of  the  creditors.  Now,  it  is  admitted,  that  if  done 
at  the  pressure  of  one  creditor,  it  is  not  within  the  meaning  of  the  word 
**  voluntary.^*  It  seems  to  me,  that  the  pressure  of  all  the  creditors,  must 
have  the  same  effect.  Is,  then,  the  handing  over  of  the  goods  to  Perkins, 
the  auctioneer,  for  sale,  a  voluntary  transfer  f  Another  entry  in  the  same 
bill,  explains  that  **  April  7th. — Long  conference  with  you,  on  the  course 
now  to  be  pursued,  when,  as  Messrs.  Wainwrighi  would  get  judgment  in 
their  action,  and  sue  out  execution  by  the  I7th  and  1 8th  of  the  month,  and  if 
they  succeed  in  taking  your  goods,  your  other  creditors  would  be  exceed- 
ingly annoyed,  it  was  determined,  that  you  should  sell  them  by  auction,  and 
deposit  the  produce,  after  retaining  suflScient  to  keep  your  family,  and  carry 
you  through  the  Insolvent  Court,  that  you  should  then  surrender  in  discharge 
of  your  bail,  give  an  account  of  your  property,  and  take  the  benefit  of  the 
Insolvent  Act ;  arranging  with  you  who  should  be  employed  to  sell  the  goods, 
when  Mr.  Perkins  was  fixed  on.^  Then  after  the  goods  had  been  turned 
into  money,  what  evidence  is  there  c^  a  voluntary  payment  to  the  defend- 
ants, for  thenr  own  use  ?  The  goods  are  to  be  sold,  and  the  money  depo- 
sited, merely ;  that  is  not  a  proposal  to  pay  th^r  debt.    There  is  no  proof 

(d)2M.k  Scott,  515 ;  9 Bmg. 387.         (/)  1  Scott,  177. 
(e)  1  M.  &  Scott,  151;  8  Bing.  87.     - 
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that  the  insolvent  e?er  said,  ''keep  85/.  for  yonnelf."*  Suppose  the  insbU 
vent  had  gone  so  &r  as  to  say,  **  Pay  the  balance  over  to  my  assii^nees," 
and  the  defendants  had  said,  **  No,  we  shall  pay  ourselves ;"  it  may  be  doubted, 
whether  that  would  be  a  voluntary  transfer.  The  money  would  be  retained 
against  the  direction  of  the  insolvent.  In  no  sense  can  I  see  any  evidence, 
that  this  money  came  to  the  hands  of  the  defendants,  so  as  to  give  the  as- 
signees a  right  to  recover  it,  upon  the  provisions  of  the  section.  It  is  for 
them  to  shew  that  there  is  a  fraudulent  transfer ;  the  onus  probandi  is  upon 
them,  to  give  some  evidence  of  transactions,  from  which  the  jury  might  infer 
a  voluntary  act,  on  the  part  of  the  insolvent,  to  favour  these  particular  cre- 
ditors. No  such  evidence  appears.  I  think,  therefore,  the  rule  must  be 
made  absolute. 


Parke,  B. — ^I  am  also  of  opinion  that  the  rule  must  be  made  absolute. 
I  have  certainly  felt  some  doubt  in  the  course  of  the  argument,  and  am  not 
altogether  without  it,  at  the  present  moment,  but  I  think  that  the  phmtifi 
did  not  make  a  case  of  a  voluntary  transfer,  within  the  meaning  of  the  Act 
of  Parliament  The  action  is  brought  for  money  had  and  received  to  the 
use  of  the  insolvent's  assignees,  and  the  defendants  have  pleaded  the  gene- 
ral issue.  Under  that  plea,  I  apprehend,  all  this  defence  might  have  been 
gone  into.  But  they  have  also  pleaded  especially.  [The  learned  judge 
stated  the  pleas  and  replicatbn,  and  proceeded.]  The  defendants  have  t 
right  to  insist  that  the  issue,  as  to  the  85/.,  is  the  only  material  one,  becaase, 
if  they  succeed  on  that,  they  woukl  be  entitled  to  the  general  verdict.  That 
brings  us  to  consider  whether  the  money  received  by  the  defendants,  under 
the  circumstances  of  this  case,  came  to  their  hands  by  means  of  a  voluntarjr 
transfer  from  the  insolvent.  It  appeared  that,  being  in  difficulties,  he  applied 
to  the  defendants,  as  his  attornies,  as  early  as  the  month  of  March.  They 
attended,  and  advised  with  him  on  matters  wholly  unconnected  with  th^ 
transaction :  when  some  sums  in  the  bill  of  costs  became  due.  Afler  that  there 
was  a  meeting  of  the  creditors,  and  a  resolution  was  passed,  that  the  eflects 
of  the  insolvent  should  be  sold,  and  his  goods  placed  in  the  hands  of  an  auc- 
tioneer, who  was  named  for  that  purpose,  and,  afler  retaining  sufficient  for 
the  support  of  his  family,  that  the  produce  should  be  deposited,  but  for 
what  specific  purpose  does  not  appear.  The  goods  are  afterwards  sold ;  and 
the  act  insisted  upon,  as  the  voluntary  transfer  or  delivery,  is  an  order  giren 
by  the  insolvent  to  the  auctioneer,  to  dispose  of  the  surphis  according  to  the 
order  of  the  defendants.  In  this  way  the  money  comes  to  their  hands.  It 
is  contended  on  the  part  of  the  defendants,  that  this  is  not  a  voluntary  trant- 
fer  or  delivery,  first,  because  the  defendants  were  not  crelitors  at  ali,  as  the 
business  was  ndt  completed;  but  it  is  clear  from  tbe  bill  of  costs  put  is, 
that  there  was  other  busbess  wholly  unconnected  with  this,  on  which  thej 
might  have  sued.  That  ground,  therefore,  is  not  made  out ;  next,  it  is  said, 
that  this  act  was  not  spontaneous ;  I  do  not  feel  inclined  to  agree  with  the 
observations  of  the  Chief  Baron,  as  the  all^;ed  transfer  is  not  what  takes 
place  at  the  meeting  of  creditors,  but  the  order  to  the  auctioneer  is  the  thing 
velied  upon.  That  appeared  to  be  the  spontaneous  act  of  the  insolvent,  though 
it  resulted  fiK>m  advice  given  by  the  defendants,  in  their  character  of  atto^ 
nies.  I  am  not  disposed  to  make  the  rule  absolute  on  the  ground  of  that 
not  being  a  voluntary  act.     The  cases  have  given  a  meaning  to  the  word 
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'<  voluntary ;"  it  must  be  an  act  prooeediog  fWmi  the  inadvent,  and  of  aome      -B^^2!!r* 
benefit  to  a  creditor.    But  the  point  not  made  out  by  the  plaintiff  appears     ivuNaxeBT 
to  roe  to  be,  that  this  order,  and  the  receipt  of  the  money  in  pursoaiice  of  it»  «. 

was  a  transfer  within  the  meaning  of  the  act.  The  act  only  means  to  r«i*  '^  ^' 
(kr  void  such  a  transfer  or  delivery  as  will  give  a  benefit  to  a  creditor;  the 
order  was  not  intended  to  have  that  eflect  here,  as  the  money  was  not  to  be 
paid  to  the  order  of  the  defendants,  in  their  character  of  creditors,  but  as  at« 
tomies.  If  it  had  appeared  that  the  defendants,  with  the  consoat  of  the 
creditors,  had  agreed  to  hold  this  money,  in  deposit,  for  themselves  and  the 
other  creditors,  then  I  thhik  it  would  have  fiiUen  within  this  section  of  the 
act,  but  that  was  not  made  out.  It  was  not  deposited  with  them  in  their 
character  of  trustees,  but  as  agents  of  the  insolvent  It  does  not  therefore 
appear  to  have  been  a  transfer  for  the  benefit  of  any  creditor. 

GuRNBir,  B.,  concurred. 

Rule  absolute  for  a  notisnit 


Wood  and  another,  Assignees  of  G.  Ha  worth  and  W.  Ha- 
WORTH,  Bankrupts,  v.  Smith. 

ASSUMPSIT.     The  first  count  was  for  money  received  by  the  defendant  Toaamnptiiior 

for  the  use  of  the  bankrupts,  before  their  l^nkruptcy.    Second  count,  to^b?^  of 
for  money  received  to  the  use  of  the  plaintiffs,,  as  assignees,  since  the  bank*  *^« 'v'^'^lLthf 

mptcy.  defendant 

Plea  to  the  first  and  second  coimts,  that  although  the  sum  of  money  in  the  fi^OT^wne 
second  count  mentioned,  remained  and  was  in  the  possession  of  the  defendants  received  before 
after  the  said  G,  Haworth  and  W.  Haworth  became  bankrupts,  yet  the  same  \^  that  tfe  ' 
sum,  and  every  part  thereof,  was  in  fact  first  received  by  the  defendant,  before  ^^^?^  T^ 
the  said  G.  and  W.  Haworth,  or  either  of  them,  became  bankrupt,  and  before  him  in  a  turn 
the  issuing  of  any  fiat  in  bankruptcy  against  them,  or  either  of  them,  to  wit,  ^^^^jf^  ,^ 
on  the  1 5th  day  of  April,  1 837,  and  from  thence  continually  hitherto  has  off:  QbU;  bad. 
remained  and  is  in  the  possession  of  the  defendant    And  the  defendant  fur- 
ther says,  that  before  and  at  the  time  of  the  date  and  the  issuing  forth  of  the 
fiat  in  bankruptcy,  under  and  by  virtue  of  which  the  said  G.  and  W*  Haworth 
were  found  and  adjudged  to  be  such  lianknipts  as  aforesaid,  to  wit,  on  the 
1st  day  of  May,  in  the  year  aforesaid,  the  said  Cr.and  fV,  Haworth  were  and 
still  are  indebted  to  the  defendant  in  800/.,  upon  certain  promissory  notes 
theretofore  made  by  them  [setting  them  out],  and  which  said  sum  of  800/.  as 
aforesaid,  due  to  the  defendant  upon  the  said  promissory  notes,  remains  and 
is  due,  and  wholly  unpaid  to  the  defendant.    And  the  defendant  further  says, 
that  before  and  at  the  time  of  the  date  and  the  issuing  forth  of  the  said  fiat  of 
bankruptcy,  under  and  by  virtue  of  which  the  said  G.  and  W.  Haworth  were 
/bund  and  adjudged  to  be  such  bankrupts  as  aforesaid,  to  wit,  on  the  said  1st 
day  of  May,  1837,  the  said  G,  and  W,  Haworth  were  and  still  are  indebted 
to  the  defendant  in  1 ,000/.,  for  money  before  then  lent  by  the  defendant  to 
the  said  G,  and  W,  Haworth,  at  their  request  \money  paid,  money  due  on  an 
TOJL.  I.  2  b 
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gjwfcfgiyr.  account  ctated],  which  said  last-mentioned  sum  was  to  be  paid  by  the  said 
G,  and  W,  Haworth  to  the  defendant^  on  request,  but  still  remains  due  and 
unpaid  to  him.  And  the  defendant  further  says,  that  when  he  gave  credit  to 
the  said  G,  and  W.  Haworth  in  respect  of  the  said  promissory  notes,  and  last- 
mentioned  sum  of  money,  or  any  or  either  of  them,  or  any  part  thereof,  in  this 
plea  respectively  aforesaid,  he,  the  defendant,  had  not  notice  of  any  act  of 
bankruptcy  by  the  said  G,  and  W,  Haworth,  or  either  of  them,  committed 
And  the  defendant  further  says,  that  the  said  sums  of  money,  to  wit,  the  said 
sums  of  800/.  and  1,000/.  so  due  and  unpaid  to  him  the  defendant,  as  in  this 
plea  aforesaid,  exceed  any  demand  of  the  said  G,  and  W.  Haworth,  or  either 
of  them,  before  their  said  bankruptcy,  or  of  the  plaintiffs,  as  assignees,  as 
aforesaid,  since  the  said  bankruptcy,  in  respect  of  the  causes  of  action,  or 
either  of  them,  or  any  part  thereof,  in  the  first  and  second  counts  of  the  de- 
claration mentioned,  whereof  the  plaintiffs,  before  the  commencement  of  this 
suit,  had  notice,  and  out  of  which  said  sums  so  due  and  unpaid  to  the  defend- 
ant as  aforesaid,  he,  the  defendant,  is  ready  and  willing,  and  hereby  oders  to 
set  off  and  allow  the  full  amount  of  each  demand.     Verification. 

Special  demurrer,  assigning  for  cause  that  the  defendant,  by  his  plea,  eo- 
deavours  to  set  off  a  debt  due  to  him  from  the  said  G,  and  W.  Haworth^ 
against  a  debt  due  from  the  defendant  to  the  plaintiffs,  as  assignees,  on  a 
contract  with  them  as  assignees ;  and  that  the  said  plea  neither  confesses, 
nor  avoids,  nor  denies  that  the  said  sum  in  the  said  second  count  mentioned, 
was  received  for  the  use  of  the  plaintiffs,  as  assignees  as  aforesaid,  and  is  io 
other  respects  uncertain  and  insufficient,  &c. 

Cowling i  in  support  of  the  demurrer. 

Bramweli,  in  support  'of  the  plea,  cited  Groom  v.  Mealey(a),  Hubnt  v. 
Mugghatonc  (6),  Simpton  v.  Sike*  (c). 

Parke,  B. — The  plea  confesses,  but  does  not  avoid  the  cause  of  action. 
No  action  can  be  maintained  for  money  received  to  the  use  of  the  assignees, 
unless  the  money  was  received  after  the  bankruptcy,  or  if  received  6c/on 
by  way  of  fraudulent  preference.  If  received  after  the  bankruptcy,  the  debt 
due  from  the  bankrupt  cannot  be  set  off  in  an  action  by  the  assignees,  laying 
the  promise  to  them.  If  received  before  the  bankruptcy  (as  here  admitted) 
the  assignees  must  claim  it  as  money  paid  by  way  of  fraudulent  preference. 
To  that  count,  then,  the  defendant  should  have  pleaded  the  general  issue. 
Judgment  must  be  for  the  plaintiff,  unless  the  defendant  amends,  by  confidog 
the  plea  of  set-off  to  the  count  for  money  received  to  the  use  of  the  bankrupt. 

(a)  2  Bing.  N.  C.  138.  (c)  6  M.  &  Sd.  295,, 

(6)3M.&W.38. 
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Foss  V.  Racinb^  Long,  Harrison,  and  another.  ^Sj^^It^* 

npRESPASS  for  breaking  and  entering  the  plaintiff's  house,  and  taking  his   A  eoliector  of 
goods.     PUa,  Not  guilty.     At  the  trial,  before  Aldersan,  B.,  at  the   notauthori«ed 
Middlesex  Sittings  in  this  Term,  it  appeared  that  the  plaintiff,  who  was   Jjg^g'^*! 
tenant  to  the  defendant  Long,  was  indebted  to  him  in  seventeen  weeks'  rent ;   b.  17,  u>  break 
that  the  defendant  Racine,  who  was  a  collector  of  the  land-tax,  had  made   {2^4101^^  for 
several  applications  to  Lang  for  the  payment  of  the  land-tax  due  in  respect   the  purpose  of 
of  the  premies  occupied  by  the  plaintiff,  and  that  Long  had  refused  payment,   withourthe 
on  the  ground  that  the  plaintiff  had  not  paid  him  his  rent.     Long  afterwards   M«i«tance  of  a 
employed  the  defendant  Harrieon  to  distrain  upon  the  plaintiff  for  the  rent, 
and  sent  him,  in  company  with  the  other  defendant,  Racine  to  procure  pay- 
ment of  the  land-tax  from  the  plaintiff.     Racine  and  Harrison  accordingly 
proceeded  to  the  house  of  the  plaintiff;  they  found  the  door  locked,  and  ader 
knocking  and  demanding  payment  of  the  tax,  and  receiving  no  answer,  they 
broke  the  door  open  and  entered  the  house.     Long  afterwards  made  his  ap- 
pearance, and  paid  the  defendant  Racine  the  sum  due  for  the  land-tax.     He 
then  made  a  distress  for  the  rent,  and  all  the  defendants  lefl  the  premises. 
It  was  urged  on  behalf  of  the  defendants,  that  Racine,  the  collector,  was  jus- 
tified under  the  Statute  38  Geo,  3,  c.  5,  s.  17,  in  breaking  open  the  door  for 
the  purpose  of  distnuning  for  the  land-tax.     The  learned  judge  being  of  a 
different  opinion,  directed  the  jury  to  find  a  verdict  for  the  plaintiff;  and  the 
jury  having  found  according  to  this  direction,  he  gave  the  defendants  leave 
to  move  to  enter  a  nonsuit. 

Halt  now  moved  accordingly. — The  1 7th  section  of  the  Statute  38  Geo, 
Z,  c.  5,  s.  17,  enacts,  that  when  any  distress  is  made  for  arrears  of  land-tax, 
the  collectors  shall  be  authorized  "  to  break  open,  in  the  day  time,  any 
house,  and  upon  warrant,  under  the  hands  and  seals  of  any  two  or  more  of  the 
commissioners,  any  chest,  trunk,  box,  or  other  thing  where  any  such  goods 
are,  calling  to  their  assistance  the  constable,  tithing-man  or  headborough 
within^  the  counties,  ridings,  cities,  towns,  or  places  where  any  refusal  or 
neglect  shall  be  made."  It  is  submitted,  that  the  true  construction  of  this 
section  is,  that  the  presence  of  a  constable  is  requisite  only  where  a  chest  is 
broken  open,  and  not  where  a  house  is  broken  open  for  the  purpose  of  taking 
a  distress. 

Per  Curiam. — There  is  much  ambiguity  in  the  clause  of  the  Act ;  but  the 
words  in  the  latter  part  of  it  override  the  whole  section.  There  is  more  oc- 
casion for  the  presence  of  a  constable  when  a  collector  of  taxes  is  about  to 
break  open  a  dwelling-house  than  when  a  chest  only  is  to  be  broken  open. 

Rule  refused. 
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tMtj^.  Caltbrt  v.  Baker. 

Th«d«feiidaiit     j^SSVMPSIT  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor. 

of  e]^^Bge,  The  bill  was  not  stated  to  be  made  payable  at  any  particular  place. 

Klly!*^iftir*     ^^^^^  ^"n*'  account  stated.     The  defendant  pleaded  that  he  did  not  sc- 

the  aooepunoe,  cept  the  bill  in  manner  and  form  as  in  the  first  count  of  the  declaFation  staled; 

idthoS'wt        *®  ***®  second  count  he  pleaded  non-assumptil.     At  the  trial,  before  Alder* 

knowledge,        ton,  B.,  at  the  Sittings  in  this  Term,  it  appeared  by  the  evidence  of  the 

at  a  eeru^^  *  drawer  of  the  bill,  that  at  the  time  of  the  acceptance,  the  bill  was  not  made 

IW^tiL^iM    P*y*^'®  *^  ***/  particular  place,  but  that  the  drawer  had  afterwards,  without 

acceptor,  in  an  ^6  knowledge  of  the  acceptor,  introduced  into  the  bill  the  words  "  Payable 

Wm'byXTn-    **  ^*««»w'  &  Co*.  Bankers.*'    The  bill  was  presented  at  Wiiliams'  A  Co, 

donee,  who  did  and  payment  was  reftised ;  notice  of  the  dishonour  having  been  given  to  the 

bui^l^^    defendant,  and  application  made  for  payment,  his  attorney  wrote  the  follow- 

able  at  any  par-   U!tg  answer : — 
ticolar  place, 

^n:        "Sir. 

under  the  plea       ''  Mr.  Baker,  of  Bulbrook,  has  placed  in  my  hands  your  letter  relative  to 

^^lTL^!!!^to  ^  dishonour  of  his  bill  for  40/.     He  never  made  that  bill  payable  at  Wil- 

^J£^^^^^^  ^^^""^  ^  Co.'s,  nor  any  other  place  in  town,  but  refused  to  pay  it,  except  at 

fendant  for  his  own  house.     The  bill  must,  therefore,  have  been  altered  as  to  the  accept- 

^ll!"hS*^or*  *^*^^   *"^  ^^  ^*'^  ^^^  *"^  steps  as  the  law  will  authorize  on  the  subject, 

ney  suted  in  a  He  has  been  prepared  for  payment,  and  the  party  may  have  his  money  by 

drfS^UJhlld  calling  at  i?u/&^ooA." 

never  made  the 

th  ^  r^'w  ^        ^^  ^^^  °^^  proved  that  any  application  was  maoe  at  Bulbrook  for  payment 

question,  nor  at  of  the  money.     The  jury  found  that  the  bill  had  been  altered  without  the 

in  town* but"*  defendant's  consent,  and,  under  the  learned  judge's  discretion,  they  found  n 

bad  refused  to  verdict  for  the  defendant. 

nay  it  except  at 
his  own  house. 

That  the  bill  jj^  fT^  Richard*  moved  for  a  new  trial,  on  the  ground  of  misdiscretion.— 

must  have  been   -,,      •  ^     •        .  •  ,    ,  i  t       »       .         , 

altered  aa  to       The  defendant  IS  not  entitled,  under  a  plea  denymg  the  acceptance,  to  avail 

and^a?^£^'  himself  of  the  alteration  of  the  bill.  If  a  contract  which  was  once  binding 
defendant  on  the  defendant  has  been  rendered  void  by  an  alteration  which  makes  a  new 
such  steps  as  Stamp  necessary,  that  circumstance  ought  to  be  specially  pleaded.  In  Wallir 
the  law  would  y,  Cubley  (a),  which  may  be  mentioned  as  an  authority  against  this  applica- 
the  subject.  tion,  the  bill  was  declared  upon  in  its  altered  state.  There  the  necessity  of 
biwin  wepwed  *  8?©^**'  p'®»  '8  almost  admitted  by  Alderson,  B.,  where  he  says  "  He  has 
for  payment,  pleaded  it  specially,  by  saying  that  he  did  not  accept  the  bill  you  declared 
mrty  migh*  "pon  and  produced  in  evidence,  but  a  different  one," — [Parke,  B. — Is  it  not 
haTehis  money  competent  for  parties  on  a  plea  of  non  eet  factum,  to  prove  that  a  deed  has 
defendant's  been  altered  after  its  execution  ?] — Secondly,  the  plaintiff  is  entitled  to  re- 
that*thU  w**^*  cover  on  the  account  stated,  as  the  letter  of  the  attorney  contains  an  admis- 
not  evidence  sion  that  the  sum  of  40/.  is  due  to  the  plaintiff  from  the  defendant,  Bigkmort 
^S^STrf  y.Primroteih);  Claylan  y.  Gotlmg (c). 
any  liability  on 

SjJSlf  S?*       (")  2  Cr.  &  Mee.  151.  <e)  5B.  ti  Cm.  360;  8D.  b  Rj. 

i^^WlL  (6'5M.&Sel.65;2Chit.Bep.33a.      110. 
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Lord  Abinobr,  C.  B. — ^The  subfltanoe  of  the  plea  is,  that  the  defendant  did  JBce^fMr. 
not  accept  the  bill  in  the  manner  alleged  in  the  declaration ;  and  the  plea  is 
supported,  when  the  plaintiff  proves  a  bill  in  the  form  in  which  the  defendant 
did  not  accept  it.  With  regard  to  the  other  point,  the  defendant  has  not  ad- 
mitted his  liability  to  pay  the  bill  in  question.  He  states  that  he  never  made 
it  payable  at  WiiHams  &  Co.'s,  but  that  the  holder  of  the  bill  may  have  his 
money  by  calling  at  the  defendant's  house. 

Parre,  B. — In  Higkmon  v.  Primrose,  there  was  an  acknowledgment  of  a 
debt ;  but  here  the  defendant  makes  his  liability  to  pay  the  bill  depend  upon 
the  previous  performance  of  a  condition  by  the  other  party.  I  cannot  dis- 
cover any  express  or  implied  undertaking  to  pay  on  request. 

Rule  refused  (</). 

{d)  Dawsnn  v.  McDonald,  2  Oale,      Field  y.  fFoods,  WWl  Woll  &  Dav.  482; 
215;  2  Mee.  &  W.  26.     M'Dowali  v.      7  Ad.  &  £11.  114. 
letter,  2  Gale,  226;  2  Mee.  &  W.  52; 


Wallis  V.  Harrison  and  others. 

^ASE  by  reversioner,  for  injury  to  a  close  in  possession  of  his  tenant,  by  Toctse  by  t«- 

digging  up  the  soil  and  making  embankments,  and  a  certain  railway  innjuryto'  > 

over  it.  •  close  in  th« 

The  defendants  pleaded,  fifthly,  that  before  the  said  time,  when,  &c.,  and  ^is  t«iutnt, 

before  the  -said  close  was  the  close  of  the  plaintiff,  to  wit,  on  the  Ist  January,  *^i!Atd*thS* 

1831,  it  was  agreed  between  the  defendants  and  the  Dean  and  Chapter  of  before  the  clot« 

Westminster,  being  then  seised  in  fee  of  certain  land,  of  which  the  close  in  t^'i^t/lru" 
question  was  parcel,  that  the  defendants  should  have  licence,  liberty,  power,  sgreed between 
and  authority  to  enter  into  and  upon  the  said  close,  and  to  form,  make,  and  tnd  jS.?iid  C. 
maintain,  a  certain  main  road  and  bye-ways  and  cuts,  &c.,  and  that  the  said  {^^  °™ 
Dean  anjL  Chapter  should  grant,  ratify,  and  confirm  the  same  to  the  defend-  defendant 
ants,  and  thereupon  and  long  before  the  plaintiff,  or  any  person  whose  estate  fj!^*^  Jj^en 
or  interest  he  now  hath,  had  any  estate  or  interest  in  the  said  close  in  which,  the  close  and 
&c.,  the  said  Dean  and  Chapter,  on  the  said  Ist  January,  1831,  gave  and  ^t9d,t^iku 
delivered  to  the  defendants,  at  their  request,  possession  and  occupancy  of  ^  "j^  ^v^ 
the  said  way,  over  which  the  said  main  road  and  bye-ways  and  cuts.  Sec,  now  ntify,  and  con- 
are,  and  at  the  said  time,  when,  Ac,  had  been  constructed  for  the  purpose  JjaeSSlMrt?: 
of  making  the  same,  with  leave,  licence,  and  authority  to  the  defendants,  to  that  the  defeod- 
enter  and  set  out  the  same,  &c.,  whereupon  the  defendants,  before  the  plain-  £e*^^e  <7 
tiff  had  any  interest  in  the  said  close,  entered,  Ac,  for  the  purpose  of  making  "^P<  *d*that 
the  said  road,  &c ;  and  the  defendants  further  say,  that  afterwards,  in  pur-  aftenranb,  in 

pursuance  ckT 
the  said  agreement  and  of  the  said  possession,  C.  and  D.,  br  indenture,  granted  and  demised, 
and  granted,  ratified,  and  confizned  to  the  defendants,  such  liberty  to  enter  upon  the  said  dosa 
and  make  the  road. 

Held,  that  the  plea  was  bad  on  special  demurrer,  for  not  shewing  the  precise  operation  d 
Uie  deed. 

A  parol  licence  from  i4.  to  B.  to  go  npon  the  land,  is  countermandable  at  any  time,  whilst  it 
remains  executory.  And  if  A.  conveys  nia  interest  in  the  land  to  another,  the  licence  is  deter- 
mined without  notice  to  B. 

The  want  of  profert  it  not  excused  by  an  averment  that  the  deed  waa  delivered  to  the  opp»> 
•ite  perty. 

VOL.  U  2  F 
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suance  of  the  said  agreement  and  of  the  said  possession  so  given,  to  wit,  on  the 
26th  October,  1833,  by  an  indenture,  made  between,  &c.,  the  said  Dean  and 
Chapter,  granted  and  demised,  and  granted,  ratified  and  confirmed,  &e.,  unto 
the  defendants,  such  full  and  free  liberty,  power,  and  authority,  to  enter  upon 
the  said  close,  and  to  form,  make,  and  maintain  the  said  road,  &c,  and  main- 
taining the  said  possession,  &c.  The  plea  then  justified  the  trespasses  by 
virtue  of  the  premises. 

Sixthly,  that  the  railway  in  question  had  formerly  been  the  joint  property 
of  the  defendants  and  the  plaintiflT,  and  that  by  indenture,  bearing  date,  &c., 
made  between  the  defendants  and  the  plaintiff  (which  said  indenture,  sealed 
with  the  seals  of  the  plaintiff  and  the  defendants,  the  defendants  were  unable 
to  bring  into  Court,  the  eame  having  been  delivered  to  the  plaintiff).  The 
plaintiff  had  disposed  of  all  his  interest  in  the  said  railway. 

Special  demurrer  to  the  fifth  plea,  on  the  ground  of  duplicity  and  uncer- 
tainty ;  and  to  the  sixth  plea,  on  the  ground  of  an  insufficient  excuse 
of  profert. 

W.  H,  Watson,  in  support  of  the  demurrers.— Every  deed  must  be  pleaded 
according  to  its  legal  effect ;  here  the  deed  is  pleaded  both  as  a  grant  and 
as  a  confirmation,  either  of  which  would  have  been  an  answer.  It  is  also 
uncertain,  whether  the  deed  or  the  prior  licence  is  relied  upon.  If  the 
licence  be  relied  upon,  there  is  no  excuse  in  law,  since  it  is  not  binding  upon 
a  subsequent  owner  of  the  soil,  unless  it  be  by  deed.  The  sixth  plea  is  bad, 
in  not  sufficiently  excusing  the  want  of  profert ;  the  deed  should  have  been 
alleged  to  be  still  in  the  possession  of  the  plaintiff.  Read  ▼.  Brookm€m{d). 

Hoggins,  contrd. — ^It  is  conceded  that  the  «xth  plea  cannot  be  supported. 
The  fifth  plea  is  good :  it  admits  the  trespass,  and  justifies  it  under  a  licence 
from  the  former  owner.  The  transfer  of  the  estate  may  operate  as  a  revocatioa 
of  that  licence,  but  the  defendants  cannot  be  made  chargeable  until  after  notice^ 
Webb  V.  Paternoster  (b).— [Parke,  B. — ^That  has  been  treated  as  the  case  of 
an  executed  licence  for  a  consideration,  Hewlins  v.  Shippam{c)^ — ^Tbere  is 
a  distinction  between  the  case  of  a  person  seeking  to  enforce  a  licence,  and 
'  where  he  merely  users  it  as  an  excuse  for  a  trespass.  If  the  Dean  and  Chapter 
could  not  have  treated  the  defendants  as  trespassers  without  notice,  neither 
can  the  plaintiff  who  claims  under  them. — [Alderson,  B. — The  plea  does  not 
allege  that  there  was  no  notice.] — It  lies  on  the  plaintiff  to  aver  notice ;  not 
on  the  defendants  to  deny  it. 

W.  H,  Watson,  in  reply,  cited  Winter  v.  Brockwell  (d). 

Lord  Abingbr,  C.  B. — I  am  of  opinion  that  the  fifth  plea  is  bad,  on  special 
or  general  demurrer.  It  is  an  attempt  to  shew  some  species  of  title  or  excuse 
under  colour  of  a  deed,  the  precise  operation  of  which  is  not  set  forth.  If 
the  deed  had  been  executed  before  the  plaintiff  had  any  interest  in  the  pro- 
perty, it  would  have  been  a  good  defence,  if  pleaded  as  a  oonfirmation  of  a 


(a)  3  T.  R.  151. 
lb)  Palmer,  72. 


c)  5B.  &C.  221. 
f)  8  East,  306. 
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parol  authority  to  make  a  railroad.  But  the  plea  does  not  state  with  suiScient 
distinctness,  whether  the  deed  was  executed  before  or  after  the  plaintiff  be- 
came interested  in  the  locus  in  quo.  I  am  also  of  opinion  that  the  plea  is 
bad  upon  general  demurrer,  because  I  apprehend  that  a  mere  parol  licence 
to  enjoy  an  easement,  (which  is  all  that  is  pleaded  here),  does  not  bind  the 
grantor,  alter  he  has  transferred  his  interest  in  the  land  to  another.  If  a  man 
permitted  a  neighbour  to  pass  over  his  land,  and  afterwards  sold  his  estate, 
it  would  be  very  hard  if  the  grantee  were  bound  by  that  licence.  Therefore, 
it  does  not  appear  by  the  plea  that  the  defendants  have  any  title  or  excuse 
for  the  trespasses.  Then  it  is  said  by  Mr.  Hoggins  that,  at  all  events,  the 
defendant  is  excused  until  he  has  received  notice  of  the  plaintiff's  interest  in 
the  property.  That  is  new  law  to  me,  for  I  do  not  apprehend  that  a  man,  who 
trespasses  on  the  land  of  another,  is  entitled  to  any  notice  before  he  can  be 
diarged  as  a  trespasser ;  but  even  admitting  it  to  be  so,  in  order  to  make  the 
excuse  good,  it  is  incumbent  on  the  defendants  to  shew  that  they  had  no  notice ; 
for  though  a  party  is  not  bound  to  prove  a  negative,  in  order  to  make  his 
title  good,  yet  he  is  bound  to  shew  the  circumstances  upon  which  he  rests 
his  justification. 

Parei,  B. — ^I  am  also  of  opinion  that  the  plea  is  bad.  If  the  justification 
rests  upon  a  supposed  grant  from  the  Dean  and  Chapter,  I  think  the  plea 
bad  on  special  demurrer,  because  it  does  not  state  at  what  time  the  deed 
was  executed.  Then,  as  to  the  question  respecting  the  licence,  the  plea  is 
bad  in  substance;  for  we  are  to  consider  whether  a  licence  by  a  former 
owner  to  go,  from  time  to  time,  on  the  close  to  make  a  railroad,  is  counter- 
mandable  before  any  expence  is  incurred.  If  it  had  appeaoed  that  the  coun- 
termand took  place  after  expence  incurred,  the  case  would  have  deserved 
consideration,  in  consequence  of  the  deci8k>n  in  Webb  v.  Paiemosler.  But 
here  the  licence  is  executory  ;  and  it  appears  to  me  that  a  parol  executory 
licence  is  countermandable  at  any  time;  it  is  merely  an  authority  to  go 
upon  the  soil  of  the  grantor.  If  the  owner  of  an  estate  granU  to  another, 
by  parol,  a  right  to  pass  over  his  ck>se,  and  afterwards  conveys  away  that 
ck>se,  there  is  an  end  of  the  licence.  Webb  v.  PaUmoMter  is  distinguishable, 
because  that  was  the  case  of  an  executed  licence ;  such  also  was  Winier  y. 
BroekweU. 

GuRNST,  B.y  concurred. 

Judgment  for  the  plaintilT 


2  F  2 
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Axwttffu^ 


BoYDELL  V.  Jones. 


Thf)  cleciantion  T  IBEL.    The  declaration  stated^  that  whereas  the  plaintiff,  for  a  long  time 

plftintiffVftVw         before,  and  at  the  time  of  the  committing  of  the  grievances  by  the  defendant, 

ftttorney,  and  as  hereinafter  mentioned,  resided  and  still  does  reside  in  DevoHskire-ttreii, 

orders  bad  been  Qu^en-^quare,  London,  and  had  been,  and  was,  and  still  is  an  attomef  of 

ihfjull^tf'^  the  Ck)urt  of  our  Lady  the  Queen,  before  the  Queen  herself,  and  had  used, 

Q.  B.  for  tet-  exercised,  and  carried  on  the  profession  and  business  of  attorney  at  law,  with 

<»%ngaf  with  g^^^  credit  and  reputation  ;  and  whereas  before  the  time  of  the  committing  of 

costs,  in  an  the  grievances  by  the  defendant,  as  hereinafter  mentioned,  certain  orders  hid 

the  plaintiff  been  made  by  one  of  the  judges  of  the  said  Court  of  our  Lady  the  Queen, 

r**  '5!v*^"     before  the  Queen  herself,  for  setting  aside,  with  costs, certain  proceedings  in 
neirofthetnen  .      *  .n  \^  T      ,.  -         . 

defendant,  and  a  certam  action  then  pending  m  the  said  last  mentioned  Court,  m  which  action 

weVe  taz^bv  ^^®   ^^^  defendant  was  the  attorney  of  the  then  plaintiff,  and  the  now 

one  of  the  Mas-  plaintiff  was  the  attorney  of  the  then  defendant;  and  before  the  time  of  the 

iharp practice  in  Committing  of  the  grievances  by  the  now  defendant,  as  hereinafter  mentioosd, 

the  profession  the  said  costs  had  been  and  were  ascertained,  and  taxed  by  one  of  the  Mas- 

of  an  attorney  _,  .•.«  ,.  ,-  \  ••«. 

is,  and  is  con-  ters  of  the  Said  Court,  and  whereas  before  and  at  the  time  of  the  ccnnmittaig 

aiuf  t?im^  of  the  grievances  by  the  now  defendant,  as  hereinafter  mentioned,  sharp 

disrepuubie  practice  in  the  profession  of  an  attorney  was  and  is,  and  was  and  is  ooosi- 

SiscredHtabie  to  <lered  to  be  and  import  disreputable  practice,  and  practice  discreditable  to  the 

theauorney  attorney  adopting  or  pursuing  the  same,  whereof  the  now  defendant  then  had 

the  defendant  notice ;  yet  the  n6w  defendant,  well  knowing  the  premises,  but  contriTingaod 

cause  it*to* be]  ^^'^^'j  ^^^  maliciously  intending  to  injure  the  now  plaintiff  in  his  good  name^ 

believed  that  fame,  and  credit,  and  also  in  his  said  profession  and  business  of  an  attorney  at 

been  ^iity  of  ^^^>  ^^^  ^^  cause  it  to  be  suspected  and  believed  that  the  now  plaintiff  had 

sharp  practice     been  guiltv  of  such  sharp  practice  as  aforesaid  in  the  said  action,  and  that  he, 
m  the  said  ,  ,../«.,     i  ,  ,    ,  ,        ,  .  -i  ».  i.  i  • 

action,  and  had   the  HOW  plaintm,  had  been  reprimanded  by  the  said  Master,  for  such  practice 

manded^for  it  ^^  aforesaid,  in  the  said  action,  &c.,  heretofore,  to  wit,  on,  Ac,  wrongftiity,  ma- 

hy  the  Master,  Jiciously  and  injuriously  composed  and  published  a  certain  ironteal,  lake, 

Sim  the  follow-  Scandalous,  malicious,  and   defamatory  libel   of  and  concerning  the  now 

!^  ^*d'rhT"'  P'^'"^*^»  *"^  ®^  *"^  concerning  him  in  the  way  of  and  in  respect  to  his  said 

lous  matter:—  profession  and  business  of  an  attorney  at  law,  and  of  and  concerning  the  said 

lawvei^' ah?re-  *c^<^"'  ^^^  ^^  ^^^  concerning  the  practice  of  the  now  pluntiff  as  such  attor- 

hv  meaning  the  ney,  with  respect  to  the  aforesaid  orders,  then  wrongfully  supposed  by  the 

uitrading"to  ^^^  defendant  to  be  such  sharp  practice  as  aforesaid,  and  of  and  concerning 

represent  that     the  said  Master,  containing  therein  the  ironical,  false,  &c.,  matter  fbllowiiig, 

he  was  not  an  "  ^ 


honest  lawyer),   of  and  concerning  the  now  plaintiff,  &c«  &c.  (that  is  to  say),  "  An 
th^nMne*of       lawyer,  (thereby  meaning  the  now  plaintiff,  and  intending  to  represent  that 
C.  £.  was  se-     he  was  not  an  honest  lawyer).     A  person  of  the  name  of  Oharhe  Beiyid^ 

TereJy  repri- 
manded the  other  day  by  one  of  the  Masters  of  Q.  B.  for  what  is  called  sharp  practice  in  his 
profeaaion"  (meaning  and  alluding  to  the  plaintiff's  practice  with  respect  to  the  said  orders; 
and  that  such  practice  was  sharp  practice  as  aforesaid)  :  HeUi^  that  the  charge  that  the  plaintiff 
had  been  guilty  of  «/iarp  practice,  as  explained  by  the  prefatory  averment,  was  clearly  liDelloui. 

SembUt  that  the  allegation  that  the  derendant  irotiicaU  called  the  plaintiff  an  honest  lawyer, 
coupled  with  the  innuendo,  was  sufficient  to  shew  that  the  term  was  used  in  a  libellous  senae, 
witnout  any  prefatory  averment. 

On  spec  tal  demurrer  to  a  plea,  if  the  defendant  objects  that  the  declaration  ia  bad,  and  any 
part  of  1^  >s  good  upon  general  demurrer,  the  plaintiff  is  entitled  to  judgment. 
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(tneaniDg  the  now  plaintiff),  an  attorney  in  Devonahire-Mireei,  Queen'^quare, 
was  severely  reprimanded  by  one  of  the  Masters  of  the  Queen's  Bench  (mean- 
ing the  aforesaid  Master),  the  other  day,  for  what  is  called  sharp  practice  in 
his  profession ;  (meaning  and  alluding  to  the  now  plaintiff  *6  practice,  with  res- 
pect to  the  aforesaid  orders  in  the  said  action,  and  that  such  practice  had 
been  and  was  sharp  practice  as  aforesaid,)  by  means  of  which,  &c. 

The  defendant  pleaded  y?r«/,  Not  guilty ;  secondly,  a  justification ;  thirdly, 
as  to  the  composing  and  publishing  the  whole  of  the  said  libel  in  the  decla- 
ration mentioned,  excepting  the  words  **  an  honest  lawyer,"  that  before  the 
composing  and  publishing  the  said  libel  in  the  declaration  mentioned,  to  wit, 
OD,  &c.,  he  the  said  plaintiff  had  been  and  was  severely  reprimanded  by  one 
of  the  Masters  of  the  Queen^s  Bench,  for  what  is  termed  **  sharp  practice^' 
in  his,  the  said  plaintiff's  profession,  &c.     Verification. 

Special  demurrer,  assigning  for  causes  that  the  said  plea  is  a  mere  partial 
repetition  of  the  libel,  and  neither  traverses  nor  confesses  and  avoids  the 
declaration ;  and  that,  as  a  justification,  the  plea  is  defective,  in  not  justifying, 
except  argumentatively,  the  imputation  on  the  plaintiff  of  having  been  guilty  of 
sharp  practice  in  his  profession ;  and  that  the  instance  or  instances,  and  act 
or  acts,  of  alleged  sharp  practice,  should  have  been  shewn  in  the  plea  ;  and 
that,  even  if  one  of  the  Masters  of  the  Queens  Bench  had  taken  upon  him- 
self to  reprimand  the  plaintiff,  that  would  not  have  justified  the  defendant  in 
publishing  that  fact  to  the  world ;  and  for  that  the  plea  does  not  justify  the 
innuendo,  that  the  plaintiff  had  in  fact  been  guilty  of  sharp  practice ;  and  for 
that  the  said  libel  is  not  divisible,  and  that  the  defendant  should  have  justi- 
fied the  ironical  words  "  an  honest  lawyer,"  in  the  sense  imputed  in  the  innu- 
endo in  that  behalf;  and  that  the  plea  is  bad,  as  amounting  to  the  general 
issue,  inasmuch  as  it  gives  a  mere  narrative,  without  vouching  the  truth  of 
the  fact  of  "  sharp  practice ;"  and  that  the  said  plea,  to  have  been  consistent, 
should  have  traversed  the  innuendo,  &c. 

Joinder  in  demurrer. 


Exdi/equ^^ 


Channellt  in  support  of  the  demurrer,  was  stopped  by  the  Court. 

Ogle,  for  the  defendant,  admitted  that  he  could  not  support  the  plea,  but 
argued  that  the  declaration  was  bad. — [Parke,  B. — ^The  words  charged  in 
the  declaration  are  clearly  libellous.  It  alleges  that  the  defendant  called  the 
plaintiff  an  honest  lawyer,  with  an  averment  that  he  meant  to  represent  that 
the  plaintiff  was  not  an  honest  lawyer.  Then  the  declaration  says,  that  the 
defendant  charged  the  plaintiff  with  being  guilty  of  sharp  practice,  which  is 
averred  to  mean  disreputable  practice.  That  is  a  libellous  imputation.]— 
There  is  no  prefatory  averment  as  to  the  meaning  jf  the  term  « honest 
lawyer ;"  those  words  roust  therefore  be  taken  m  their  ordinary  sense. — 
[Parke,  B. — The  declaration  states  that  the  defendant  composed  and  published 
an  ironical  libel  of  the  plaintiff,  and  that  he  called  him  an  *'  honest  lawyer,*** 
thereby  meaning  that  he  was  not  an  honest  lawyer,  that  is  sufficient.] — An 
innuendo,  unconnected  with  any  prefatory  averment,  cannot  enlarge  the  sense 
of  a  libel,  Goldstein  v.  Foss(a), — [Parke,B. — ^In  Regina  v.  Dr,  Brown (6), 
Holt,  C.  J.,  says,  that  an  information  will  lie  for  speaking  ironically.    Bui 


(a)  2  Y.  &  J.  146. 


(b)  II  Mod.  86. 
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Esfh^pm, 


the  objection  arises  as  upon  a  general  demurrer,  and  the  Court  cannot  give 
judgment  for  the  defendant,  if  there  appears  upon  the  declaration  any  matter 
which  is  libellous.  The  charge  that  the  plaintiff  had  been  guilty  of  tharp 
prac^oe  is  clearly  so,  and  is  sustained  by  a  proper  prefatory  aTerment]— 
Suppose  a  declaration,  in  an  action  of  debt,  by  indorsee  against  acceptor  of 
a  bill  of  exchange  contained  two  counts,  one  on  the  bill,  which  would  be 
clearly  bad,  and  another  good  count ;  if  the  defendant  pleaded  to  the  whole 
declaration  a  plea  which  was  specialty  demurred  to,  might  not  the  defendant 
object  that  one  of  the  counts  was  bad  on  general  demurrer. — [Parke^  B. — 
No;  the  plaintiff  might  enter  a  nolie  prosequi  as  to  the  bad  count.  Here 
there  is  a  demurrer  to  that  part  of  the  declaration  which  is  good  ;  then  how 
can  the  Court  give  judgment  for  the  defendant.] — Then  there  is  a  further  ob- 
jection :  the  libel  is  alleged  to  be  spoken  against  the  defendant,  in  faia  cha- 
racter of  attorney  ;  but  there  is  no  allegation  that  at  the  time  of  the  committing 
of  the  grievance  he  was  still  in  practice  as  an  attorney.  Consistently  with 
the  statement  in  the  declaration,  he  may  have  long  ceased  to  practice. 

Parke,  B. — In  order  to  make  out  the  libel,  I  am  disposed  to  think  it  suf- 
ficient to  allege  that  the  defendant  ironically  called  the  plaintiff  "  an  honest 
lawyer.'*  But  if  not,  as  the  objection  arises  as  upon  general  demurrer,  and 
some  part  of  the  declaration  is  clearly  libellous,  the  demurrer  is  too  large. 

Judgment  for  the  plaintiff. 

Parke,  B.,  afterwards  said — I  take  this  opportunity  of  stating,  that  the 
case  o(  Ferguson  v.  Mitchell,  (respecting  a  demurrer  being  too  large)  is  in- 
correctly reported  in  2  Crompton,  Meeson,  and  Roeeoe,  692  (e).  "What  I 
intend  to  say  was,  that  if  there  be  a  special  demurrer  to  the  whole  declaration, 
and  one  of  the  counts  be  good,  the  demurrer  being  too  large,  the  plaintiff  is 
entitled  to  judgment,  and  the  defect  may  be  cured  by  entering  a  noiie  pro- 
sequi as  to  the  bad  count. 

(c)  S.  C.  1  Gale,  348;  4  Dow.  P.  C.  524. 


Harrison  v.  Timmins. 


It  ft  loeal  Act,  12  Y  a  local  Act  of  Parliament  passed  in  the  4th  Will.  4,  intituled,  *'  An  Act 
»^!l!^^*u!![*'  to  encourage  the  working  of  Mines  and  Quarries  in  Ireland,  and  to  reeu- 


>regu. 


Bti 

4r 

enacted,  that 

■ctiona  against    late  a  Joint  Stock  Company  for  that  purpose,  to  be  called  The  West  Cork 

the  West  Cork 

Mining  Company  might  be  brought  againit  the  penon  who  should  be,  for  the  time  being,  a 
managing  director,  or  againat  any  one  director  for  the  time  being  of  the  aaid  company,  .aa  the 
nominal  defendant  or  party  proceeded  againat  on  behalf  of  the  said  company ;  and  that  no 
action  a^inst  the  company,  in  the  name  of  such  managing  director  or  director,  ahould  ah«te 
or  be  discontinued  by  the  death,  resignation,  remoral,  or  disqualification  of  such  managing 
director  or  director.  By  another  local  Act,  1  Vict,  it  was  enacted,  that  it  should  and  might  be 
lawful  for  any  person  or  persons  entitled  to  take  out  execution  for  or  in  reapect  of  any  judg- 
ment against  a  managing  dii^ector,  or  any  other  director  as  a  nominal  defendant  on  behau  of  the 
company,  to  levy  the  amount  of  his  damages  and  costs  upon  the  reserred  fund  of  the  company, 
and  all  other  property  whatsoever  belonging  to  the  company. 

EMd,  that  the  plaintiff,  who  had  obtained  judgment  againat  the  defendant  as  a  managing 
dizector,  was  not  entitled  to  issue  execution  againat  bim  personally. 
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Mining  Company,  it  was  enacted,  that  certain  persons  should  be  empowered 
to  search,  &c.  for  mines ;  and  should  for  those  purposes  be  a  Joint  Stock 
Company,  by  the  name  and  description  of  ''  The  West  Cork  Mining 
Company/*  By  section  3,  it  was  enacted,  tliat  actions  might  be  brought 
in  the  name  of  the  managing  director,  or  of  any  one  director  for  the  time 
being,  as  the  nominal  plaintiff;  and  that  actions  might  be  brought  against 
the  person  who  should  be,  ''for  the  time  being,  such  managing  director,  or 
against  any  one  director  for  the  time  being  of  the  said  company,  as  the  nomi- 
nal defendant  or  party  proceeded  against  for  and  on  behalf  of  the  said  com- 
pany ;'*  and  that  no  action  by  or  against  the  company,  in  the  name  of  such 
managing  director  or  director,  should  abate  or  be  discontinued  by  the  death, 
resignation,  removal,  or  disqualification  of  such  managing  director  or  director. 

By  the  8th  section  of  another  local  Act  of  Parliament,  1  Viet  c.  88,  passed 
to  enlarge  and  amend  the  provisions  of  the  above  Act,  after  reciting  that 
doubts  had  arisen  as  to  the  manner  of  levying  execution  upon  judgments  re- 
covered against  the  company,  and  that  it  was  expedient  to  remove  such 
doubts,  it  was  thus  declared  and  enacted,  *'  It  shall  and  may  be  lawful  for 
any  person  or  persons  entitled  to  take  out  execution  for  and  in  respect  of  any 
judgment  already  obtained,  or  hereafter  to  be  obtained  against  any  managing 
director,  or  any  other  director  as  a  nominal  defendant  for  and  on  behalf  of  the 
said  Company,  to  levy  the  amount  of  his,  her,  or  their  damages  and  costs 
upon  the  reserved  fund  of  the  said  company,  and  all  other  property  wkatso^ 
ever  belonging  to  the  said  company." 

The  plaintiff  having  obtained  judgment  against  the  defendant,  one  of  the 
managing  directors,  and  having  taxed  his  costs,  obtained  a  rule  to  shew  cause 
why  the  defendant  should  not  pay  him  the  amount  of  his  damages  and  costs, 
or  why  the  plaintiff  should  not  be  at  liberty  to  sue  out  execution  against  the 
defendant. 

Creeewell  and  /.  Hendereon  shewed  cause. — The  plaintiff  seeks  by  this 
motion  to  take  the  opinion  of  the  Court  upon  the  legality  of  his  proposed 
execution.  He  has  availed  himself  of  a  statutory  mode  of  suing,  and  now 
desires  a  common  law  execution.  The  defendant  is  not  personally  liable ;  he 
is  a  nominal  defendant  only,  and  is  not  shown  to  be  a  partner.  The  plaintiff 
roust  resort  to  the  funds  of  the  company.  They  cited  Bartlett  v.  Pentland  (a), 
Wormwell  v.  HaiUtone  (6),   Vice  v.  Lady  Anson  (c). 

Sir  John  Campbell,  A.  G.,  and  Baghy,  eontrd, — The  members  of  the  com- 
pany are  partners,  and  not  a  corporation.  They  are  made  so  by  the  Act  of 
Parliament,  and  therefore  their  separate  property  is  liable.  In  Bartlett  v. 
P^niland  there  was  no  suggestion  that  the  defendant  was  a  partner,  and  he 
was  nut  a  party  to  the  record.  Wormtoell  v.  HaiUtone  is  not  in  point.  The 
8th  section  of  the  Act,  1  Vict,  does  not  limit  the  responsibility  of  the  indivi- 
dual shareholders.  Acts  of  this  kind  are  to  be  strictly  construed,  as  they 
may  be  considered  to  be  framed  by  the  adventurers  themselves.  They  cited 
Rex  T.  The  St  Katharine  Dock  Company  (</),   Vaneandau  v.  Moore  («). 

Cur.  adv.  vuU, 

The  judgment  of  the  Court  was  afterwards  delivered  by 

(a)  1  R  &  Adol.  704.  (d)  1  Nev.  k  Man.  121 :  4  B.  &  AdoL 

r6)  6  Bing.  668 ;  4  M.  &  Pa.  512.  360. 

(c)  7  B.  &  Cr.  409.  (e)  1  Russ.  441. 


TiMMura. 
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girfciywr.  Parki,B. — ^bi  tbis  case  a  1  erdict  had  been  reooYeied  by  the  pbioCiiTagUBSt 

nTT^^m      ^^  defendant,  as  nomina.  tieiendant  on  behalf  of  the  West  Cork  Mining 
«.  Company ;  and  an  application  was  made  to  the  Court  for  a  rule  to  shew  cause 

why  the  defendant  should  not  pay  the  amount  recovered,  or  why  the  plaJntilT 
should  not  beat  liberty  to  issue  execution  for  the  amount  against  the  defend- 
ant. It  would  be  sufficient,  in  order  to  dispose  of  this  application,  to  say, 
that  the  Court  could  not  grant  any  rule  to  pay  money,  which  they  are  not 
prepared  to  enforce  by  attachment,  in  case  it  was  disobeyed ;  and  that  if  the 
plaintiff  is  entitled  to  issue  execution  against  the  defendant,  he  may  do  so 
without  the  leave  of  the  Court.  But  we  are  not  disposed  to  discharge  the 
rule  on  this  ground ;  and  we  have  been  anxious  to  give  the  question  full  con- 
sideration, and  to  afford  the  plaintiff  a  remedy  upon  his  judgment,  by  some 
modification  of  the  rule,  if,  upon  the  construction  of  the  Acts  of  Parliament 
establishing  the  Company,  we  are  enabled  to  do  so.  We  think,  however,  that 
the  defendant  can  in  no  way  be  made  personally  liable,  and  the  rule  roust 
therefore  be  discharged.  The  4  &  5  Will.  4,  c.  69,  s.  3,  provides  for  actions 
against  the  Company ;  it  is  as  follows :  [The  learned  Baron  here  read  the 
section  of  the  Act.]  Upon  this  section  alone  it  would  seem  that  the  director 
for  the  time  being,  who  should  be  selected  as  a  defendant,  could  not  be  made 
personally  responsible:  he  is  a  nominal  defendant;  he  continues  so,  though 
he  should  resign,  be  removed,  or  disqualified,  and  so  be  totally  disconnected 
with  the  company ;  his  name  would  still  be  used,  though  he  should  die :  and 
as  the  action  is  to  be  brought  against  a  director  at  the  time  the  suit  is  insti- 
tuted, he  may  be  a  person  who  was  a  perfect  stranger  to  the  company  when 
the  cause  of  action  accrued.  We  cannot  suppose,  therefore,  that  the  legisla- 
ture meant  such  a  defendant  to  be  personally  liable.  But  it  would  be  very 
unjust  if  they  had  not  provided  some  remedy;  they  might  have  enacted,  that 
aAer  a  recovery  against  a  nominal  party,  each  of  the  partners,  at  the  time  the 
cause  of  action  arose,  should  be  individually  liable,  a  remedy  which  was  given 
by  the  Statute  establishing  the  St  Patrick's  Insurance  Company,  upon  which 
the  question  arose  in  the  case  of  BartleU  v.  Pentland;  or  they  might  have 
enacted,  that  each  partner,  at  the  time  of  the  action  brought,  should  be  respon- 
sible, which  would  be  a  strong  measure,  but  which  was  nevertheless  enacted 
by  the  same  Statute.  But  this  Act  of  Parliament  gives  no  such  remedy :  it 
does,  however,  provide,  by  the  1 6th  section,  (explained  by  the  subsequent 
Statute,  1  Fict.  c.  88,  s.  8),  that  it  shall  be  lawful  for  one  who  has  recovered 
judgment  against  a  nominal  defendant,  to  levy  the  amount  on  the  reserved 
fund,  or  on  any  other  property  of  the  company ;  and  this  remedy,  which  is 
thus  provided,  is  one  of  a  different  character  from  that  which  the  creditor 
would  have  had  at  common  law  if  he  had  sued  the  whole  of  the  partners,  for 
he  could  only  have  taken  the  joint  or  several  property  of  those  who  were 
partners  at  the  time  of  the  contract ;  but  this  Act  enables  him  to  take  all  the 
joint  property  of  the  partners  at  the  time  of  execution  executed,  whether  they 
were  partners  or  not  at  the  time  of  the  contract.  The  efiect  of  the  proviaiao 
in  both  Acts  is,  to  make  the  company  a  qtuui  corporation,  with  the  privilege 
to  sue  and  be  sued  by  a  mere  name,  with  an  exemption  of  perB<»ial  liability 
on  the  part  of  its  members,  and  a  liability  of  all  joint  stock  property,  whenever 
acquired.  We,  therefore,  think  that  the  defendant  cannot  be  made  in  any 
way  personally  responsible;  and  the  rule  must  be  discharged. 

Rule  dischaiged. 
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Sir  W.  H.  JoLUFFE,  BarL  v.  Mundy.  ^'SiSlI?'- 


f^RESSWELL  had  obtained  a  rule  nttt,  for  the  Master  to  review  his  taza*  The  plaintiff 

tion  of  the  defendant's  costs.      In  Easter  Term,  1836,  an  ejectment  was  ^JiJS^im 

brought  against  the  defendant,  in  the  Court  of  King's  Bench,  on  the  several  action  for 

demises  of  the  plaintiff,  Sir  W,  H.  JoUiffe,  and  Col.  Hylton  JoUiffe,  when  a  JSI  wSTmSe* 

verdict  was  found  for  the  lessor  of  the  plaintiff,  and  a  writ  of  possession  was  *l»w>lute  for  « 

executed.    An  action  was  afterwards  brought  in  this  Court  by  Sir  W,  H.  wm  rilent  as  to 

JoUiffe  alone,  for  the  mesne  profits,  when  the  plaintiff  was  nonsuited,  on  the  ^UOTf^******^ 


ground  that  the  legal  interest  in  the  premises  appeared  to  be  in  CoL  JoUiffe  ;  menced  for  the 
but  leave  was  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  ^ll^u^in^e 
with  nominal  damages.     In  last  ^a«/«r  Term  a  rule  was  obtained  for  that    7!^^^°/'^°^ 
purpose,  or  for  a  new  tfial ;  and  in  Trinity  Term  the  rule  was  made  absolute  upon  a  rale  wu 
for  a  new  trial,  but  was  silent  as  to  costs.    No  further  step  was  taken  in  that  foJ^tawT^pll. 
cause,  but  another  action  was  commenced  in  this  Court  for  the  same  mesne  ceedings  there- 
profits,  in  the  name  of  John  Doe;  whereupon  a  rule  was  obtained,  calling  on  p^^ot^action 
die  plaintiff  to  shew  cause  why  the  proceedings  in  the  latter  action  should  not  ^^  fl^S.! 
be  stayed,  unless  the  cause  of  Joliffe  v.  Munday  was  discontinued.    Cause  plaintiff 'a  at- 
was  shewn  at  chambers  against  that  rule,  which  was  made  absolute.     There  *^7®^  ^/7^  , 

..-.1.  til  1  notice  Of  trial 

were  contradictory  statements  m  the  affidavits  as  to  whether  the  rule  for  a  in  the  fim 

new  trial,  which  was  drawn  up  by  the  plaintiff,  was  served  or  not    The  JSi^Jh^ilda 

plaintiff^s  attorney  had  given  notice  of  trial  at  the  last  Summer  Assizes,  fS^^^^°4~ 

which  was  afterwards  countermanded ;  and  the  defendant's  attorney  gave  fendant'a  attor- 

notice  of  trial  by  proviso,  at  the  same  assize,  which  was  also  countermanded,  of  trf^^  l>7^ro^ 

On  the  25th  October,  the  plaintiff  obtained  and  served  a  rule  to  discontinue,  riao,  which  waa 

with  an  appointment  to  tax  the  costs.    The  defendant  claimed  the  costs  ^i^^l^.'^^ab- 

of  the  trial,  which  the  Master  refused  to  allow,  on  the  ground  that  if  the  *f^"^Pi|r  ^® 

cause  had  been  again  tried,  the  defendant  would  not  have  been  entitled  to  the  Snued  i-^HM, 

cost,  of  the  first  trial.  u^tt!^ 

not  entitled  to 

Erie  shewed  cause. — ^No  mention  having  been  made  respecting  costs  in  the  mate  of  the 
the  rule  for  a  new  trial,  the  defendant  is  not  entitled  to  them.  The  discon* 
tinuance  of  the  suit  could  give  no  right  to  costs  which  did  not  exist  at  the 
time  it  took  place.  In  Peacock  v.  Harrie  (a),  a  verdict  having  been  found  for 
the  plaintiff,  a  new  trial  was  granted,  on  the  ground  of  the  admission  of  im- 
proper evidence :  the  plaintiff  gave  a  fresh  notice  of  trial,  whereupon  the 
defendant  withdrew  his  plea,  and  suffered  judgment  by  default,  and  a  writ 
of  inquiry  was  executed ;  it  was  held  that  the  plaintiff  was  not  entitled  to 
the  costs  of  the  first  trial.  If  in  this  case  the  costs  had  been  directed  to  abide 
the  event,  the  defendant  would  not  have  been  entitled  to  them,  Howorth  v. 
Samuel  {by  So  where  the  Court  granted  a  rule  for  a  new  trial  on  the  appli- 
cation of  the  defendant,  and  the  plaintiff  applied  to  amend  his  declaration,  but 
discontinued  the  action  to  avoid  paying  the  costs  of  the  former  trial,  as  the 
condition  of  the  amendment ;  it  was  held  that  the  defendant  was  not  entitled 
to  the  costs  of  the  trial ;  Gray  v.  Cox  (c).  Porter  v.  Coopered),  and  Newbery 

(a)  5A.&£n.449;  2Har.&Wo11.         (e)  5B.&C.458;  8D.&B.2aa 
281, 456;  1  Nev. &  P. 240.  \d)  2 C.  M.  &  R.  232;  1  Gale,  149. 

(6)  1  B.  &  A.  56a 
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y.  Colvin(e),  are  also  in  favour  of  the  plaintifT;  De  Rt/Uen  ▼.  UoydiJ)  is 

distinguishable.  There,  after  the  plaintiff  had  obtained  a  verdict,  a  rule  for 
a  new  trial  was  granted  ;  the  plaintiff  drew  up  the  rule  and  served  it  on  the 
defendant,  who  informed  the  plaintiff  that  he  would  not  avail  himself  of  it;  it 
was  the  same  therefore  as  if  no  step  had  been  taken  after  the  verdict  for  the 
plaintiff.  In  Jackson  y,  Haliam(ff),  the  defendant,  ailer  having  obtained  a 
rule  for  a  new  trial,  gave  a  eoffnovii,  which  the  Court  considered  equivalent 
to  an  admission  of  a  want  of  merits.  Sweeting  v.  Halse\K),  was  decided  on 
the  authority  of  Jackson  v.  Hallam.  Ulterior  proceedings  cannot  create  a 
liability  for  costs  which  did  not  exist  at  the  time  the  new  trial  was  granted. 

CresMwell  and  Moody,  in  support  of  the  rule,  referred  to  Sweeting  v. 
Halse,  Gray  v.  Cox,  Porter  v.  Cooper,  Peacock  v.  Harris,  De  Ruizen  r. 
Lioyd,  and  Jackson  v.  Hallam. 

Cyr.  adv.  rule. 

Parke,  B. — In  this  case  the  plaintiff  was  nonsuited  at  the  trial  of  an 
action  for  mesne  profits,  with  leave  reserved  by  the  learned  judge  to  enter  a 
verdict  for  nominal  damages.  A  rule  was  made  absolute  afterwards  to  set 
aside  the  nonsuit,  but  not  to  enter  the  verdict,  and  a  new  trial  was  ordered. 
The  plaintiff  drew  up  and  served  the  rule  absolute,  but  instead  of  proceeding 
to  trial,  obtained  a  rule  to  discontinue,  on  payment  of  costs,  having,  in  the 
mean  time,  brought  another  action  in  the  name  of  the  nominal  plaintiff; 
and  the  question  is,  whether  he  is  to  pay  the  costs  of  the  former  trial 

Supposing  that  there  was  no  previous  decision  on  this  subject,  there  would 
seem  to  be  little  doubt  as  to  the  coarse  which  ought  to  be  pursued.  The 
plaintiff  roust  be  taken  to  have  been  improperly  nonsuited  at  the  trial,  and  the 
Court  to  have  corrected  the  error  of  the  judge ;  and  in  pursuance  of  the  in- 
variable rule  in  such  cases,  each  party  would  have  to  bear  the  costs  of  the 
abortive  trial,  the  Court  annulling  that  proceeding,  and  replacing  each  in  the 
situation  in  which  he  stood  before.  If  the  plaintiff  has  declined  to  proceed 
afterwards  to  trial,  and  left  the  defendant  to  his  remedy,  he  must  have  car* 
ried  the  cause  down  to  proviso,  and  having  obtained  a  nonsuit,  he  would  then 
have  been  entitled  to  the  costs  of  the  latter,  but  not  of  the  former  trial.  If  in- 
stead of  putting  the  defendant  to  this  useless  expenoe,  the  plaintiff  appli» 
to  discontinue,  it  seems  reasonable  to  grant  him  that  privilege,  just  as  if  he 
had  applied  before  the  first  trial,  and  to  save  the  defendant  the  payment,  in 
the  first  instance,  of  the  costs  of  an  useless  trial  by  proviso,  and  the  plaintiff, 
from  the  ultimate  liability  to  reimburse  such  part  as  would  be  allowed  on 
taxation.  This  seems  the  reasonable  course  to  follow,  if  there  is  no  autho- 
rity to  the  contrary. 

It  is  argued  that  there  is : — and  this  makes  it  necessary  to  examine  the 
cases  which  have  been  decided  on  this  subject,  and  which  are  unfortunately 
somewhat  conflicting. 

Where  the  first  trial  was  abortive,  in  consequence  of  a  defective  statement 
of  a  special  case,  and  a  new  trial  was  ordered,  the  party  ultimately  succeed- 
ing was  held  not  entitled  to  the  costs  of  the  first  trial,  in  Hankey  v.  Smith  (t), 
and  Smith  v.  Haile  {/).    In  Booth  v.  Atherton(k),  it  was  held,  that  where 


(c)  2Dowl.  P.  C  415. 
(/)  5  Ad.  &  Ell.  463;  1  Har.  &  Well. 
735. 
(^)  2  B.  &  Aid.  ai7. 


{h)  9B.&C.369,  n;4M.&B.545. 
(i)  3  T.  R.  507. 
0)6T.R.  71. 
{k)  6  T.  R.  144. 
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the  first  trial  was  useless  from  the  same  cause,  a  defendant  afterwards  gmng 
a  cognovit,  was  bound  to  pay  the  costs.  The  previous  decision  of  Smiik  ▼. 
Naile  was  not  cited  in  the  last  case,  and  the  Ck>urt  gfave  no  reasons  for  their 
judgment.  It  appears,  however^  to  have  turned  upon  the  fact  that  the 
defendant  gave  a  cognovit,  and  was  thereby  supposed  to  have  acknowledged 
that  he  had  originally  no  ground  of  defence  to  the  action,  and  ought  not  to 
have  put  the  plaintiff  to  the  expence  of  a  trial.  This  reason  was  given  for  a 
similar  course,  in  the  case  of  Jackton  ▼.  HaUam,  where  a  verdict  for  the 
plaintiff  was  set  aside  for  a  mistakeof  the  judge,  and  a  new  trial  was  granted, 
but  the  defendant  afterwards  suffered  judgment  by  default,  and  gave  a  cog* 
novit  for  the  damages.  It  may  be  doubted  whether  this  reason  is  quite  sa- 
tisfactory, for  a  person  may  suffer  judgment  by  default,  or  even  give  a  cog* 
novit,  without  neeeisarilg  admitting  that  the  former  verdict  was  right  upon 
its  merits ;  the  death  or  absence  of  witnesses,  or  the  fear  of  further  expence 
may  have  induced  such  a  course.  It  is  difficult  to  distinguish  a  judgment  by 
default,  with  a  cognovit  for  the  damages,  from  a  simple  judgment  by  de- 
fault, or  a  judgment  by  default,  after  leave  to  withdraw  the  defendant's  pleas : 
and  yet  in  a  case  so  situated,  in  Peaeock  v.  Harri9,  the  Court  of  Kmg^v 
Bench  refused  to  allow  the  costs  of  the  former  trial  which  had  (ailed  of 
effect,  and  a  verdict  for  the  plaintiff  had  been  set  aside  for  misdirection  of  the 
judge. 

This  decision,  therefore,  roust  be  justly  considered  as  having  greatly 
shaken  the  authority  of  Jackson  v.  Halkmi  and  the  cases  founded  on  that 
decision.  One  of  these  was  that  of  Sweeting  v.  Hahe,  which  bears  the 
closest  resemblance  to  the  present.  The  verdict  was  for  the  defendant, 
leave  given  to  move  to  enter  it  for  the  plaintiff,  and  a  rule  for  a  new  trial. 
The  plaintiff  having  afterwards  discontinued,  was  held  liable  to  the  costs  of 
the  former  trial,  expressly  on  the  authority  of  Jackson  v.  Halhnn. 

Before  this  last  case,  another  had  occurred,  which  ought  not  to  be  over- 
looked. In  Gray  v.  Cox,  the  plaintiff  had  a  verdict,  a  new  trial  ordered, 
nothing  said  about  costs,  and  then  there  was  a  discontinuance.  The  Court 
said  it  was  a  rule  that  a  party  should  never  have  the  costs  of  a  trial  in 
which  he  had  been  defeated.  That  reasoning  does  not  apply  to  this  case.  But 
they  also  said,  that  if  the  defendant  had  succeeded  on  the  second,  he  would  not 
have  had  the  costs  of  the  former  trial,  and  that  it  was  difficult  to  find  a  reason 
why  the  defendant  should  be  in  a  better  situation,  because  the  plaintiff  should 
not  choose  to  have  the  cause  tried  a  second  time — an  observation  which  cer- 
tainly has  a  very  important  bearing  on  the  present  case. 

The  case  of  Robertson  v  Liddell  (J),  is  indeed  a  case  in  which  the  plaintifl^ 
who  had  failed  on  the  first  and  succeeded  on  the  second  trial,  was  neverthe- 
less held  entitled  to  the  costs  uf  both ;  but  that  was  entirely  on  the  ground 
that  the  agreement  of  the  parties  had  placed  them  on  the  same  footmg  as  if 
a  special  case  had  been  reserved  on  the  first  trial. 

The  last  decision  on  this  subject  is  that  of  De  Rutzen  v.  Liogd,  in 
which  there  was  a  verdict  for  the  plaintiff,  a  rule  for  a  new  trial  for  misdirec- 
tion, which  was  not  drawn  up  by  the  defendant,  but  having  been  drawn  up 
and  served  by  the  plaintifl^  the  defendant  disclaimed  the  privilege  of  a  now 
trial,  and  the  Court,  though  not  without  much  hesitation  and  doubt  on  the 
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£^h«2Mr.  part  of  some  of  iU  members,  allowed  the  plaintiff  the  oosts  of  the  first  trial, 
expressly  on  the  ground  that  the  defendant  had  abandoned  the  rule  Ibr  a  new 
trial,  aAd  was  in  the  same  situation  as  if  there  had  been  no  rule  at  all.  The 
former  Terdict  therefore  stood,  and  the  only  mode  by  which  the  plaintiff  could 
recover  the  fruits  of  his  action,  was  by  a  judgment  founded  on  that  verdict, 
which  would,  of  course,  include  the  costs  of  obtaining  it.  It  by  no  means 
follows  that  the  Court  would  have  been  of  the  opinion  that  these  costs  were  re- 
coverable, if,  after  drawing  up  and  serving  the  rule,  the  defendant  had  ob- 
tained an  order  to  strike  out  his  pleas  and  had  suffered  judgment;  indeed, 
the  very  recent  case  of  Peacock  v.  Harris  shews  they  would  not. 

Before  this  case,  another  had  occurred  in  this  Courts  which  is  against  the 
claim  for  the  former  costs.  The  case  is  that  of  Porier  v.  Cooper,  in  which 
a  writ  of  inquiry  was  set  aside  for  a  mistake  of  the  Under-sherifll^  and  the  de- 
fendant having  then  paid  the  debt,  the  Court  decided  that  he  was  not  bound 
to  pay  the  costs  of  the  former  trial ;  and  Lord  Ahinger  said  that  the  plaintiff 
was  not  in  a  worse  situation  than  if  he  had  gone  down  to  a  second  trial,  and 
recovered  the  same  amount  of  damages. 

In  this  state  of  the  authorities,  we  think  we  are  not  bound  by  that  of 
Sweeting  v.  HaUe  ;  and  we  decide  against  the  application  in  this  case,  oo  the 
ground  that  neither  party  was  entitled  to  the  costs  of  the  first  abortive 
trial  in  the  first  instance,  and  that  the  plaintiff,  by  discontinuing,  has  not  made 
himself  so.  This  step,  we  think,  he  ought  to  be  permitted  to  take,  by  which 
be  may  save  the  defendant  the  trouble  and  extra  costs  of  a  new  trial  by  pro- 
viso ;  and  yet  which  places  him  just  in  the  same  situatkm  as  if  the  trial  had 
been  had,  as  to  the  prior  costs ;  and  therefore  the  rule  must  be  dischaiged. 

Rule  discharged. 
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Hallifax,  Clerk,  v.  Chambers  and  Pattinson.  ^iiST' 

r^ASE.     The  declaration  stated,  that  whereas  the  defendants  were  tenants  Thedeclarmtioa 

to  the  plaintiflf,  of  a  messuage,  farm,  and  lands,  and  by  reason  thereof,  ^erew\hecle- 

t  was  the  duty  of  the  defendants  to  manage  and  use  the  lands  in  a  husband-  Pendants  were 

like  manner,  according  to  the  custom  of  the  country ;  yet  the  defi?ndants  did  piuniiffof « 

not  manage  and  use  the  lands  in  a  husband-like  manner,  according  to  the  ^^^J^f^l^ 
ctistora  of  the  country.    The  particulars  of  the  mismanagement  were  set  out. .  thereof  it  was 

Pleas :  first,  Not  GuiUy.  tt^li 

Second,  that  the  defendants  were  not  tenants  modo  etformti.  <ue  the  lands  in 

At  the  trial,  before  Williams,  J.,  at  the  Carlisle  Summer  Assizes,  1838,  it  like  manner' 

appeared,  that  one  Thomas  Chambers  had  taken  the  lands  in  question,  under  ff^^'^^^,^  # 

a  lease,  from  the  plaintiflT,  which  expired  in  February,  1836,  and  had  allowed  theooantrv; 

one  Willis  to  occupy  them  until  the  death  of  Thomas  Chambers,  in  1836.  jSa^dTdMt"^ 

The  defendants,  who  were  executors  of  Thomas  Chambers,  had  permitted  manage  and  um 

WiUis  to  continue  in  possession  until  February,  1837.     They  had  also  paid  „,  hushand- 

rent  to  the  plaintiff,  and,  at  his  request,  had  delivered  to  Willis  a  notice  to  j^^®  'rh'^S. 

quit,  in  which  they  stated  themselves  to  be  tenants  of  the  plaintiff*.     It  was  fendanUnlead- 

objected,  by  the  counsel  for  the  defendants,  that  the  plaintiff*  was  bound  to  ^iuj^*;^^. 

prove  that  the  defendants  had  not  managed  the  farm  in  an  husband-like  man-  ly,  nontemu^ 

ncr,  and  according  to  the  custom  of  the  country,  and  that  for  this  purpose  it  j^rmd: 
was  incumbent  on  him  to  produce  the  lease  granted  to  Thomas  Chambers,      HeU,  that 

^,      J-,  ,.,1,,.,.  It  j»  under  the  latter 

as  the  defendants  must  be  considered  to  be  hoidmg  over  under  the  terms  of  issue,  the  ten- 
that  lease.     The  plaintiff*  having  failed  to  give  such  evidence,  and  to  pix)duce  SSIedl'^Sd'"* 
the  lease,  the  defendants'  counsel  contended  that  he  ought  to  be  nonsuited,  thai  the  plains 
The  learned  judge  refused  to  nonsuit,  and  the  jury  having  found  a  verdict  boundTto^rore 

that  the  de- 
fendants had  not  used  the  lands  in  an  hushand-like  manner,  and  acooxding  to  the  custom  of  the 
country. 
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for  the  plaintiflT,  with  damages  20/.,  the  defendants  obtained  leave  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  plaintiff  was  bound 
to  produce  such  evidence.    A  rule  nin  having  been  obtained  accordingly, 

CresweH,  with  whom  was  Anmtrong^  shewed  cause,  and  was  stopped  by 
the  Court,  who  called  upon 

W.  H,  WaiMcn,  in  support  of  the  rule. — On  the  issue  raised  by  the  pba 
of  non  tenuerunt  modo  ei  formd^  it  was  incumbent  on  the  plaintiff  to  prove 
that  the  defendants  were  tenants  on  the  terms  stated  in  the  declaration, 
namely,  that  they  were  bound  to  manage  and  use  the  lands  in  an  husband- 
like  manner,  and  according  to  the  custom  of  the  country.  And,  the  plaintiff 
having  omitted  to  produce  such  proof,  a  nonsuit  ought  to  be  entered.  He 
cited  Legh  v.  Hewitt  (a),  Hutton  v.  Warren  {h). 

Lord  Abi!«obr,  C.  J. — The  argument  advanced,  on  behalf  of  the  defendants, 
cannot  be  supported,  unless  we  were  to  lay  it  down,  as  a  proposition  of  law, 
that  an  obligation  to  farm  according  to  the  custom  of  the  country,  arises  fhm 
the  mere  relation  of  landlord  and  tenant.    This  rule  must  be  discharged. 

Parrs,  B. — ^I  am  of  the  same  opinion.  The  terms  of  the  tenancy  are  not 
included  in  the  issue  raised  by  the  defendants.  The  words  in  the  dedsra- 
tion,  *'  By  reason  thereof  it  was  the  duty  of  the  defendants,  kc.^  are  either 
matter  of  law,  and,  therefore,  incapable  of  being  traversed,  or  they  are  mstter 
of  contract,  distinct  from  the  tenancy,  and,  therefore,  ought  to  be  made  the 
subject  of  a  distinct  traverse.  The  defendants  have  dmied  the  tenancy ;  but 
they  have  not  denied  the  fact  which  is  alleged  in  the  declaration  to  be  s  oob- 
quenee  of  the  tenancy.  Perhaps  the  safer  way  of  framing  a  dedaialaon  of 
this  kind  would  have  been,  to  aver  that  the  defendants  became  tensnts  upon 
the  terms  of  using  the  land  in  an  husband-like  manner,  and  aooordiog  to  the 
custom  of  the  country. 


Gurnet,  B.— The  issue  taken  by  the  defendants  denies  the  tenancy;  and 
that  fact  was  proved  by  the  payment  of  rent,  and  the  defendants*  notice  to 
quit,  in  which  they  call  themselves  tenants  to  the  plaintiff 

Rule  dischaiged. 


(a)  4  East,  154 


<6)  1  Mee.  &  W.  466;  2  Oale,  71. 


Monks  v.  Dtke  and  others. 

AplM,  jatil^.  nriRESPASS  for  assault  and  battery.— P&a .-  That  the  defendant  was  m 
mimttuld  in  possession  of  a  dwelling-house,  and  the  plaintiff  was  unlawfully  in  the 

T^^fin^     said  dwelling-house,  making  a  great  noise  and  disturbance  therein,  where- 

Ap«llji^u4oM«,  baeauBe  he  was  making  a  distnrbaiice  there,  it  not  auroorted  by  proof  of  an 
Maault  in  a  room  which  the  defendant  occupied  ai  a  lodger,  the  plaintiir  being  hia  hndloid. 
and  ntidisg  in  the  home. 
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upon  the  defendant  attempted  to  remove  him,  and  in  ao  doing,  neceaaarily 
and  unavoidably  committed  the  supposed  trespass.  Rtplication:  de  m- 
y«ria.*-At  the  trial,  before  Parhe^  B.,  at  the  Bristol  Summer  Assizes,  1838, 
it  appeared  that  the  defendant,  Dyke,  who  was  tenant  to  the  plaintiff,  occu- 
pied two  rooms  in  the  house  where  the  assault  was  committed,  and  that  the 
plaintiff,  the  landlord,  also  lived  in  the  same  house.  The  counsel  for  the 
plaintiff,  objected  that  the  plea  was  not  supported,  as  the  place  where  the 
assault  was  committed,  could  not  be  considered  the  dwelling-house  of  the 
defendant.  The  learned  judge  being  of  opinion,  on  the  authority  of  Fenn  ▼. 
Grafton  (a),  that  the  plea  was  supported  by  the  evidence,  the  plaintiff  was 
nonsuited,  with  leave  to  move  to  enter  a  verdict  for  It.,  if  the  Coiu't  should 
be  of  opinion  that  the  nonsuit  was  improper.  Erie  having  obtained  a  rule 
accordingly , 

Crowder  shewed  cause. — The  plea  was  substantially  proved ;  for  it  was 
shown  that  the  defendant  was  in  possession  of  part  of  the  dwelling-house ; 
and  a  precise  description  of  the  premises  is  not  necessary.  In  Fenn  v. 
Grafton^  it  was  held  that  the  plaintiff,  who  had  the  separate  use  and 
occupation  of  the  6rst  floor,  and  some  other  parts  of  the  house,  might  de- 
scribe himself  as  lawfully  possessed  of  a  dwelling-house.  If  the  plea  in  this 
case  had  stated  that  the  defendant  was  in  possession  of  three  apartments, 
proof  that  he  was  in  possession  of  one  only,  would  have  been  sufficient.-— 
[Lord  Abififfer,  G.  B. — A  statement  that  a  party  is  in  possession  of  a  dwell- 
ing-house^ is  not  equivalent  to  a  statement  of  a  possession  of  several  rooms.] 
— ^There  is  in  this  case  a  legal  identity  between  the  statement  in  the  declar 
ration,  and  the  facts  proved  at  the  trial,  and  that  is  sufficient.  Starkie  om 
Evidence,  vol.  1,  373-4,  2d.  ed.    The  plaintiff  could  not  have  been  misled. 

Erie,  eontrd,  was  not  called  upon  by  the  Court. 

Lord  Abinobr,  C  B. — The  replication  puts  the  whole  plea  in  issue,  and 
the  averment  that  the  defendant  was  possessed  of  a  dwelling-house,  is  a  sub- 
stantial part  of  the  plea.  That  averment  is  not  sustained  by  proof  that  the 
defendant  was  in  possession  of  part  only  of  the  dwelling-house.  According 
to  the  aigument  of  Mr.  Crowder,  if  he  were  in  possession  of  a  single  brick, 
he  might  describe  himself  as  in  possession  of  a  dwelling-house.  The  rule 
for  setting  aside  the  nonsuit;  must  be  made  absolute. 

Parke,  B. — The  plea  in  this  case  was  not  proved,  for  the  defendant 
shonld  have  shown  such  an  occupation  as  would  have  enabled  him  to  main- 
tain an  action  of  trespass  for  an  invasion  of  his  dwelling-house.  It  appeared 
•t  the  trial,  that  the  defendant  was  a  lodger,  which  is  a  different  thing  in  sub- 
stance from  his  being  in  possession  of  a  dwelling-house.  He  ought  to  have 
stated  the  fact  correctly,  as  a  mis-statement  might  have  misled  the  plaintiff. 
I  should  have  acted  upon  this  opinion  at  the  trial,  but  for  the  case  of  Fenn 
V.  Grafton,  which  at  that  time  appeared  to  me  to  be  an  authority  the 
other  way.  Now,  however,  I  think  that  case  is  not  in  favour  of  the  defendant. 
All  that  it  decides  is,  that  a  dwelling-house  and  a  messuage  are  in  some 

(a)  2  Bing.  N.  C.  617 ;  2  Hodg.  58 ;  3  Scott,  56. 
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Dyke. 


respects  the  same,  and  tliat  if  rooms  constitute  a  dwelling-house  they  may  be 
described  as  a  messuage.  And  without  doubt  that  is  the  case.  If  the 
occupation  of  the  defendant,  in  this  case,  had  resembled  that  of  the  pkiotifl^ 
in  Fenn  v.  Grafton,  he  might  have  been  described  as  in  possession  of  a 
dwelling-house.  But  that  is  not  the  case,  and  therefore  the  plea  was  not 
supported. 


CcRNEY,  B.;  concurred. 


Rule  absolute  (6). 


(b)  AldersoHf  B.,  was  absent. 


Hansby  v.  Evans. 


Where  a  cause 
was  ready  to  be 
tried,  but  waa 
withdrawn  at 
the  time  of 
trial  upon  an 
agreement  of 
reference, 
which  was 
never  signed, 
and  no  refei- 
ence  ever  took 
place ;  the 
Court  refused 
to  give  judg^ 
ment  as  io  case 
of  a  nonsu't,  on 
the  ground  that 
the  plaintiff 
having  taken 
the  cause  down 
for  trial  once, 
was  not  in  de- 
fault, and  that 
the  defendant's 
course  was  to 
takedown  the 
record  by  pro- 
viso. 


Jf^EEDES  moved  for  judgment  as  in  case  of  a  nonsuit  for  not  proceeding 
to  trial.  Notice  of  trial,  before  the  sheriff*,  was  given  for  the  first  of 
February,  at  which  time  both  parties  attended,  when  upon  a  reference  being 
proposed  by  the  plaintiff)  the  cause  was  withdrawn.  The  agreement  for  the 
reference  however  was  never  signed,  though  a  draft  agreement,  prepared  bj 
the  plaintiff*,  was  on  the  9th  of  November  sent  to  the  defendant  to  be  settled, 
and  was  by  him  returned  to  the  plaintiff*  accordingly.  No  reference  took 
place. 

Per  Curiam  (a). — ^No  instance  can  be  found  of  judgment,  as  in  case  of  a 
nonsuit,  after  a  cause  has  been  once  taken  down  for  trial.  Here  the  plaintiff 
was  ready  to  proceed  to  trial.  When  it  was  agreed  that  the  cause  should  be 
referred  to  arbitration,  that  was  in  efl^t  the  same  as  if  the  cause  had  been 
made  a  remanet  at  Niei  Priue*  We  cannot  say  that  the  plaintiff*  has  been 
guilty  of  any  default  in  not  proceeding  to  trial.  The  defendant  was  wrong 
in  allowing  the  cause  to  be  withdrawn  on  an  imperfect  agreement  of  reler* 
ence,  and  his  course  now  is,  to  take  down  the  record  by  proviso.  The  case 
of  Godfrey  v.  Wade  (b),  appears  to  be  an  authority  in  point. 

Rule  refused  (c). 


(a)  Lord  Ahlnger^  C.  B.,  Parke  and 
Aiderton,  Bs. 
(6)  6  B.  Moore,  438. 


(c)  See^ewbumv.Langley.STtrm 
Rep.  1 ;  King  v.  Pippeit,  1  T.  Rm 
492^  S.  P. ;  2  Tidd.  Prac.  763, 9  adit 
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East  v.  Pell.  Xxtiuqu^r. 

/COVENANT  on  an  indenture  of  apprenticeship. — ^The  declaration  stated,  Juiticas  at 

that  one  John  Pell,  with  the  consent  of  his  father,  the  defendant,  put  JjonlJ^on^di^ 

himself  apprentice  to  the  plaintifl",  and  that  in  consideration  of  16/.,  to  be  paid  charging  an  ap- 

by  the  defendant  at,  or  before  the  execution  of  the  indenture,  and  of  the  ([g  indentures, 

further  sum  of  16/,  to  be  paid  by  the  defendant,  on  the  16th  day  of  Decern-  ^J^^^'^^^^ 

ber,  1837,  he,  the  plaintifiT,  covenanted  to  instruct  and  maintain  the  appren-  Stat. 5  El '2. c. 4, 

tice.     That  the  apprentice  entered  into,  and  continued  in  the  service  of  the  Jigt![i?ion  of  * 

plaintiff  after  the  16th  of  December,  1837.     The  breach  assigned  was,  the  any  part  of  the 

-   .  i»  •  •  f  premium, 

non-payment  of  the  sum  of  16/. 

Plea: — That  from  the  time  of  making  the  indenture,  until  the  14th  of  0(v 
tober,  1837,  the  plaintiff  neglected  to  instruct  the  apprentice,  and  had  beat, 
and  otherwise  ill  used  him.  That  the  apprentice  thereupon  complained 
to  a  justice  of  the  peace,  who  summoned  the  plaintiff  to  appear  before  him. 
That  the  plaintiff  would  not  consent  to  allow  the  justice  to  compound  the 
matter  of  complaint,  according  to  the  Statute,  and  that  he  was  therefore 
bound  by  recognizance  to  appear  at  the  next  General  Sessions  of  the  Peace, 
to  answer  the  complaint  of  the  apprentice.  That  the  plaintiff  appeared  ac- 
cordingly at  the  General  Sessions.  That  the  justices  there  ordered  the 
apprentice  to  be  discharged  from  his  appren ticehood,  and  also  ordered  that  no 
part  of  the  sum  of  16/.,  which  was  payable  to  the  plaintiff  on  the  16th  of 
December,  1837,  should  be  paid 

Demurrer  Wi6  joinder. 

The  points  marked  for  argument  on  the  part  of  the  plaintiff  were,  that  the 
Court  of  Quarter  Sessions  had  no  authority  to  make  that  part,  of  their  order 
which  directed  that  no  part  of  the  sum  of  15/.,  which  became  due  from  the 
defendant  to  the  plaintiff,  on  the  16th  of  December,  1837,  should  be  paid  by 
the  defendant  to  the  plaintiff. 

Waddington,  in  support  of  the  demurrer. — The  justices  had  no  authority  to 
make  an  order,  that  the  remainder  of  the  premium  should  not  be  paid  to  the 
plaintiff.     The  que8tk>n  turns  upon  the  constractk>n  of  6  Elit,  c.  4,  s.  36  {a). 

(a)  *'  And  if  any  such  master  shall  master,  the  said  justice  of  peace,  or  the 
misuse  or  evil  intreat  his  apprentice,  or  said  mayor  or  other  head  officer,  cannot 
that  the  said  apprentice  shall  have  any  compound  and  agree  the  matter  between 
just  cause  to  complain,  or  the  appren-  him  and  his  apprentice,  then  the  said 
tice  do  not  his  duty  to  his  master,  then  justice,  or  the  said  mayor  or  other  head 
the  said  master  or  apprentice  heing  officer,  shall  take  bond  of  the  said  mas- 
grieved  and  having  cause  to  complain,  ter  to  appear  at  the  next  Sessions  then 
shall  repair  unto  one  justice  of  the  peace  to  be  holden  in  the  said  county,  or  with- 
within  the  said  county,  or  to  the  mayor  in  the  said  city,  town  corporate,  or  mar- 
or  other  head  officer  of  the  city,  town  ket  town,  to  he  before  the  justices  of  the 
corporate,  market  town,  or  other  place  said  county,  or  the  mayor  or  head  officer 
where  the  said  master  dwelleth,  who  of  the  saiQ  town  corporate  or  market 
shall  by  his  wisdom  and  discretion  take  town,  if  the  said  master  dwell  within 
such  order  and  direction  between  the  any  such  ;  and  upon  his  appearance  and 
jaid  master  and  his  apprentice,  as  the  hearing  of  the  matter  before  the  said 
equity  of  the  cause  shall  require ;  and  if  justices,  or  the  said  mayor  or  other  head 
for  want  Joi  good  conformity  in  the  said  officer,  if  it  be  thought  meet  unto  them 
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It  is  true,  that  in  DUIoiCm  Ca$e  (6),  and  T%e  King  ▼.  JchnMon  (c)»  it 
it  was  held,  that  jastices  in  Quarter  Sessions,  might  order  restitutioD  of  the 
apprentice  fee ;  but  those  cases  have  been  over-ruled  by  Rex  ▼.  Vandi^ 
Uer  (cl),  and  Rex  v.  Amiee  (e) :  Hawkeeworik  and  HiUarffe  Caee  (/),  will 
also  be  relied  on  by  the  defendant.  The  Statute  of  Geo.  4,  c.  29,  ss.  1  &  2, 
enacts,  that  where  the  apprentice  fee  does  not  exceed  25/.,  and  the  appren- 
tice is  ordered  to  be  discharged,  two  justices  may  order  the  whole,  or  any 
part  of  the  premium  to  be  refunded.  There  is  therefore  a  legislative  decla- 
ration, that  independently  of  that  Act,  justices  had  no  power  to  order  the 
apprentice  fee  to  be  returned.  The  magistrates,  in  this  case,  have  assumed 
the  authority  of  a  court  of  equity,  and  have,  in  fact,  declared  that  the  plain- 
tiff  shall  not  bring  any  a^on  against  the  defendant,  or  that  he  shall  bring  it 
for  a  certain  sum  only.  The  plaintiff  however  would  still  be  liable  to  the 
defendant,  upon  the  covenant,  and  could  not  plead  the  discharge  of  the  ap- 
prentice as  a  bar  to  the  action.  The  defendant  must  seek  relief  in  equity, 
and  that  affords  an  answer  to  the  alleged  necessity  of  the  interference  of  the 
justices. 

Peacock,  contra  — Al)  the  earlier,  and  some  of  the  later  decisions  are  in 
favour  of  the  right  of  the  justices  to  order  the  premium  to  be  returned.  The 
Statute  of  5  Elie,  c.  4,  gives  an  equitable  jurisdiction  to  magistrates ;  it 
places  them  in  the  situation  of  arbitrators ;  but  its  obiects  could  not  be  ful- 
filled, unless  it  were  held  that  the  justices  had  the  power  of  ordering  the 
premiiun  to  be  restored.  And  if  they  have  the  power  of  awarding^  restitu- 
tion, they  must  also  have  authority  to  determine  whether  any,  and  what  sam 
18  to  be  paid  to  the  master. 

Lord  Abingbr,  C.  B. — If  the  authorities  on  the  present  question  bad  been 
uniformly  in  favour  of  the  right  of  justices  to  order  restitution  of  the  apprea- 
tice  fee,  I  should  have  felt  disposed  to  be  bound  by  them  ;  but  the  Sutute 
has  received  different  constructions;  and  7%e  King  v.  Fandeleer^  which 
is  the  best  authority,  and  was  decided  in  full  Court,  determines  that  the 
justices  have  no  such  power ;  and  since  that  decision  there  are  no  cases  which 
assert  the  existence  of  such  a  power.  There  is  some  force  in  the  argumeiit 
of  Mr.  Waddington,  that  we  ought  not  to  overlook  the  legislative  exposition, 

to  diftcharee  the  said  apprentice  of  his  ter,  his  executors  and  adminiBtnilon ; 

apprenticehooil,  nnd  then  the  said  jus-  the  indenture  of  the  said  appreoticehood. 

tices,  or  four  of  them  at  the  least,  whereof  or  aoy  law  or  custom  to  the  contrarr 

one  to  be  of  the  quimim,  or  the  said  notwithstanding;  and  if  the  defiialt  shall 

mayor  or  other  head  officer,  with  the  be  found  to  he  in  the  apprentice,  tfaea 

assent  of  three  other  of  bis  brethren,  or  the  said  justices,  or  the  said  mavor  or 

men  of  best  reputation  within  the  said  other  head  officer,  with  the  aautance 

city,  town  corporate,  or  market  town,  aforesaid,  shall  cause  such  due  cottw 

shall  have  power,  by  authority  hereof  in  tion  and  punishment  to  be  miniaiercd 

writing  under  their  hands  and  seals,  to  unto  him,  as  by  their  wisdom  ^and  dit- 

pronounce  and  declare  that  they  have  cretiona  shall  be  thought  meet*" 

discharged  the  said  apprentice  of  his  (h)  1  Salic.  66. 

apprenticehood ;  and  the  cause  thereof,  {e\  lb.  67. 

and  the  said  writing  so  being  made  and  (o)  1  Stra.  69. 

inrolled  by  the  clerk  of  the  peace  or  (e)  1  Bott,  p.  515,  pi.  731 ;  Bac.  Abe. 

town  clerk,  amongst  the  records  that  he  •"  Master  and  Servant,"  550;  1  ftira. 

keepetb,  shall  be  a  sufficient  discharge  '<  Apprentice,"  73,  13th  edit 

fiir  the  said  apprentice  against  his  mas-  (/)  1  IVma  Saand.  2\%  a 
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that  the  Act  of  Elitaheth  has  received  from  the  4  Geo,  4,  c.  26.    On  the      BsAeqwr, 
whole,  I  am  of  opinion  that  the  true  construction  of  the  Statute  is,  that  al- 
though the  justices  might  put  an  end  to  the  apprenticeship,  yet  they  could 
not  award  restitution  of  the  premium.     The  plea  is  therefore  bad,  and  our 
judgment  must  be  for  the  plaintiff. 

Parkr,  B. — T  am  of  the  same  opinion ;  if  the  matter  were  rei  tntegra, 
there  could  be  no  doubt  as  to  the  construction  of  the  Statute  of  Elizabeth, 
The  parties  are  to  go  before  one  justice,  who  is  to  take  such  order  between 
them,  as  the  equity  of  the  case  may  require ;  and  if  the  master  refuses  com- 
pliance, then  the  justices,  at  Quarter  Sessions,  have  power  to  dissolve  the 
indentures.  That  is  all  that  the  Statute  of  Elizabeth  authorizes.  It  does  not 
follow  from  that,  that  the  justices  have  the  power  to  take  away  the  pre- 
mium ;  for  such  an  act|  where  the  premium  is  large,  would  be  a  very  severe 
punishment.  The  one  power  is  not  incidental  to  the  other,  but  goes  far  be- 
yond it  The  authorities  on  the  point  are  conflicting.  In  the  case  cited 
from  Salkeldy  Rex  v.  Johnson,  the  judgment  of  Lord  Holt  is  given  in  a  * 
short  and  incidental  manner.  But  in  Rex  v.  Fandeleer,  the  judgment  was 
delivered  after  argument,  before  the  full  Court.  Then  came  The  King  v. 
Amies,  where  Rex  v.  Vandeleer^  was  not  cited.  These  decisions  are  so  con- 
flicting, that  we  do  not  feel  ourselves  bound  by  them.  We  must  constme 
the  Act  as  we  would  construe  a  modern  Statute,  and  then  the  true  interpre* 
tation  will  be,  that  the  magistrates  have  power  to  dissolve  the  apprentice^ 
ship,  but  not  to  order  restitution  of  the  premium.  As  to  the  opinion  of  the 
legislature,  supposed  to  be  conveyed  in  the  Statutes  of  20th  Geo,  2,  and  4th 
Geo,  4, 1  do  not  place  much  reliance  upon  that  argument ;  for  we  may  con- 
ceive the  object  of  the  Statute  of  Geo.  2,  to  have  been  to  extend  to  two 
magistrates,  the  jurisdiction  which  previously  could  have  been  exercised  by 
four  only. 

Aldbrson,  B. — If  the  course  of  decisions  had  been  uniform,  I  should  have 
been  inclined  to  bow  to  it.  But  the  decisions  point  different  ways,  and  in  the 
last  case,  Tlie  King  y.  Amies,  we  have  only  the  opinion  of  a  single  judge. 
Let  us  consider  the  objects  of  the  Statute  of  Elizabeth,  That  Statute  does  not 
seem  to  apply  to  the  case  of  an  apprentice  with  whom  a  premium  has  been 
paid.  It  gives  power  to  a  master  to  compel  a  party  to  become  his  appren- 
tice, and  it  then  authorizes  the  justices  to  determine  between  the  apprentice 
and  the  master,  who  has  so  forc^  him  into  his  service.  There  has  therefore, 
been  no  omission  on  the  part  of  the  framers  of  the  Statute,  because  the 
Statute  applied  not  to  the  case  of  an  apprentice  with  whom  a  premium  is  paid, 
but  to  one  who  is  bound,  compulsorily. 

judgment  for  the  plaintiff. 
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Exdiequer. 


To  an  action  by 
an  assiofnee  of 
an  inaolvent  for 
money  had  and 
received,  the 
defendant 
pleaded  that 
the  insolvent 
and  his  partner 
were  indebted 
to  the  defend- 
ant in  45  W.18«. 
for  money  lent, 
money  paid, 
and  interest, 
and  that  an  ac- 
count  waa  stat- 
ed between 
them  concern- 
ing this  sum; 
that  the  de- 
fendant set-off 
and  allowed  to 
the  insolyenta 
the  said  sum, 
and  exonerated 
and  dischaiffed 
them  from  tiie 
payment  there- 
of in  full  satis- 
faction  and  dis- 
charge of  the 
promises  in  the 
first  and  second 
counts  as  to  the 
said  sum,  which 
sei-off  and  al- 
lowance the 
insolvents  ac- 
cepted in  full 
satisfaction  and 
discharge.   Re- 
plication, that 
the  insolvents 
were  not  in- 
debted to  the 
defendant  in 
manner  and 
form.  &c. : 
Held,  that  the 
replication  was 
good ;  for  that 
the  plaintiff,  by 
trarersin^  the 
debt,  had  in 
fact  traversed 
the  account 
stated. 


Learmonth,  Assignee  of  White,  an  Insolvent  Debtor^  and 
surriving  Partner  of  Attwood,  v.  Grandin. 

ASSUMPSIT,    The  declaration  stated  that  heretofore,  &c.,  the  defendant 
was  indebted  to  Whiie  and  Attwood  in  600/.,  for  money  receiTed  by 
him  for  their  use,  and  on  an  account  stated. 

Third  plea.  As  to  the  451/.  18^.,  parcel,  &c. ;  that  afler  making  the  pro- 
mises, &c.,  the  said  White  and  Attwood  were  indebted  to  the  defendant  for 
money  lent,  money  paid,  money  received  to  the  use  of  the  defendant,  and  for 
interest  That  an  account  was  then  had  and  stated  between  the  said  White  and 
the  defendant,  of  and  concerning  the  monies  in  this  plea  mentioned,  and  con- 
cerning the  said  sum  of  451/.  18«., parcel,  &c.,  and  the  defendant  then  setoff 
and  allowed  to  the  said  White  and  Attwood,  the  said  sum  of  451/.  I8j., 
parcel,  &c.,  out  of  the  monies  so  due  to  the  defendant,  as  in  this  plea 
mentioned,  and  then  exonerated  and  discharged  the  said  White  and  Att-- 
wood,  from  the  payment  of  451/.  IBs.,  parcel,  &c.,  of  the  monies  so 
due  from  the  said  White  and  Attwood  to  the  defendant,  in  full  satisfaction 
and  discharge  of  the  premises  in  the  1st  and  2d  counts  mentioned,  as  to 
the  said  sum  of  451/.  18«.,  parcel,  &c.,  and  of  all  damages  by  the  said 
White  and  Attwood  sustained,  by  reason  of  the  non-performance  thereof,  which 
same  set-off  and  allowance  the  said  White  and  Attwood  accepted  and  received, 
of  and  from  the  defendant,  in  full  satisfaction  and  discharge  as  aforesaid. 
Verification* 

Replication  to  the  third  plea,  that  White  and  Attwood  were  not  indebted 
to  the  plaintiff  in  manner  and  form,  &c. 

Special  Demurrer  for  the  following,  among  other  causes  :  that  the  traverse 
taken  by  the  said  replication  is  not  of  the  material  and  substantial  part  of  the 
defence  stated  in  the  said  last  plea;  but  on  the  contrary,  the  allegaUon 
traversed  by  the  said  last  plea,  is  merely  stated  therein  by  way  of  induce- 
ment  to  the  defence  pleaded  in  and  by  the  said  last  plea ;  and  also  for  that 
the  gist  and  substance  of  the  said  last  plea  is,  that  the  sum  of  451/.  ISe,, 
parcel,  &c.,  was  and  is  discharged  and  satisfied  in  the  manner  stated  and 
set  forth  in  the  said  last  plea  ;  and  the  said  replication  does  not  trarerse  or 
deny  that  the  said  sum  of  451/.  ]8«.,  was  discharged  and  satisfied,  as  in  the 
said  last  plea  mentioned,  but  on  the  contrary  admits  the  same  to  be  true  ;  and 
also  for  that  the  said  replication  denies  merely  the  consideration  for  the  said 
satisfaction,  which  being  executed  cannot  be  denied,  except  as  part  of  the 
said  satisfaction,  and  so  far  as  the  same  is  material  to  the  said  satisfaction 
also  for  that  the  replication  is  ambiguous,  and  argumentative,  and  uncertain ; 
also  for  that  the  plaintiff  shews  no  special  cause  why  he  should  be  allowed  to 
open  accounts  admitted  by  the  replication  to  have  been  settled. 

Butt,  in  support  of  the  demurrer,  cited  Smith  v.  Hitchcock  (a),  Lamfieigk 
V.  Brathwait{b),  Young  v.  Rudd{c),  Lawee  v.  Eastmure{d). 


a)  Cro.  Eliz.  201. 

b)  Hob  106. 


(c)  5  Mod.  86. 

(c/)  8  Car.  &  P.  205. 
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KkowUi,  eonird,  was  not  called  upon  by  the  Court. 

Pn"  Curiam  (e), — ^The  replication  is  good.  The  plea  states  an  agreement 
to  set  off  a  joint  existing  debt.  The  plaintiff  traverses  the  existence  of  the 
debt,  and  thereby  denies  the  agreement  For  if  there  was  no  such  debt, 
there  could  be  no  such  agreement.  He  has  in  fact  traversed  the  account 
stated.  If  he  had  done  so  in  terms,  the  defendant  would  have  contended  that 
he  had  admitted  the  joint  debt.  This  is  in  substance,  a  traverse  of  the  entire 
plea.  There  was  a  case  argued  before  us  in  this  Term,  by  Mr.  Erie  (/). 
where  the  plea  stated  that  certain  flour  had  been  agreed  to  be  delivered  by 
the  defendant  to  the  plaintiff,  and  had  been  received  by  the  latter  by  way  of 
accord  and  satisfaction;  the  plaintiff  traversed  the  agreement  to  deliver:  and 
we  held  the  replication  good,  because  unless  there  had  been  an  agreement  to 
deliver,  there  could  be  no  accord  and  satisfaction.  This  is  a  tricky  plea,  and 
the  plaintiff  has  taken  the  best  mode  of  answering  it.  The  defendant  may 
have  a  week  to  amend  his  plea,  and  if  he  does  not  take  that  course,  ther3 
will  be  judgment  for  the  plaintiff. 

Plea  to  be  amended,  otherwise  judg- 
ment for  the  plaintiff(^). 


Xs^ieouer. 


(e)  Lord  Abinger^  C.  B.,  Parke,  and 
Gumey,  Bs. 

(/)  Grm  V.  Shepherd. 

(g)  See  Kinnerkyy.  Hossack^  2Taunt. 
170;  fFoody.  Butis,  Cro.  Eliz.  260; 
Jones  y.  Roberts,  2  Cr.  &  Mee.  219; 


4  Tyr.  48 ;  Bemumonfs  Case,  Latch.l  1 1 ; 
fFebb  V.  fFeaiherbu,  1  Bing.  N.  C.  502 ; 
1  Hodges,  39 ;  S.  C.  1  Scott,  477 ;  Gled- 
ttane  v.  Hewett,  1  Cr.  &  Jcr.  565 ;  1  Tyr. 
445;  fraUeerY,JoneSy2Cr.kMee.e72;. 
4  Tyr.  915. 


Lewis  v.  Davison. 

A  SSUMPSIT.  The  declaration  stated,  that  whereas  before  and  at  the  time  of  The  decUratiot 
making  the  promise  of  the  defendant  thereinafter  mentioned,  Jamet  Davi*  cOT^Vration^ 
$on  was  indebted  to  the  plaintiff  in  280/.,  and  that  the  plaintiff  had  commenced  that  the  plain- 
an  action  against  thr  said/omM  Dart\^on  for  the  recovery  thereof,  which  action  heartosue^^ 
was  pending  at  the  time  of  the  promise  of  the  defendant,  and  thereupon  in  "^P^i  *°^  ^^ 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would  accept  from  him  oer- 
from  James  Damson,  30/.  in  cash,  and  ten  promissory  notes,  each  for  the  JJJt"  S,'the  de^'^ 
payment  of  25/.,  payable  at  certain  periods,  on  account  of  the  sum  of  280/.,  fendant  under- 
and  in  lieu  and  discharge  of  the  said  action,  and  would  forbear  and  give  days  ^^  ^ifouM  b« 
of  Dayment  to  the  said  James  Davison,  of  the  several  sums  of  25/1  respec-  dishonoured, 
tively,  until  the  said  several  promissory  notes  respectively  should  become  due  tiff  should  issue 
as  aforesaid,  the  defendant  promised  the  plaintiff  that  if  any  of  the  said  notes  'r'dltalnw'^*' 
should   be  returned  dishonoured,  and  remain  unpaid  for  three  days  after  against /.  l>.  in 
either  of  them  should  become  due,  and  if  the  plaintiff  should  issue  a  writ  of  h?^ld  sur"' 
eaptas,  or  detainer,  on  either  of  the  said  promissory  notes,  that  the  defendant  F^°^t'  *^*  ^-^ 

of  the  slieriflr  of  Middlesex,  or  some  other  county,  so  that  he  might  be  arrested  or  detained  on 
anch  writ,  or  in  default  thereof,  that  he,  the  defendant,  would  pay  the  plaintiff  the  amount  of 
the  notes. 

Hi^ld,  that  this  was  a  le^^al  contract. 

The  declaratioB  averred  that  the  plaintiff  received  from  J.  D,  ten  not«i,  drawn  and  indorsed 
by  J.  D. 

Held^  that  it  was  unnecessary  to  state  that  the  notes  were  indorsed  by  J.  D.  to  ^flaini^. 
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would  surrender  and  deliver  up  into  the  custody  of  the  sheHff  of  iWdUfeMr, 
or  sheriffor  some  other  county  in  England,  the  marshal  of  the  Queen**  Benek, 
or  warden  of  the  /7«e/,  the  body  of  the  said  Jamee  Davison,  so  that  tbb 
said  James  Davison,  might  be  arrested  or  detained  on  such  writ  of  capias 
or  detainer ;  and  that  in  default  of  so  doing,  he  the  defendant  would  pay  the 
plaintiff  the  amount  of  any  or  either  of  the  said  promissory  notes,  as  they 
should  become  due.  Averment,  that  the  plaintiff  received  30/.  from  fames 
Davison,  and  ten  promissory  notes,  drawn  and  indorsed  by  James  Davison, 
each  for  the  payment  of  25/.,  that  he  did  forbear  and  give  days  of  payment 
to  James  Davison;  that  one  of  the  said  promissory  notes  became  due,  and 
was  presented  to  James  Davison  for  payment,  but  James  Davison  did  not 
pay  it,  and  that  it  was  returned  to  the  plaintiff  dishonoured ;  that  the  plaintiff 
then,  and  from  thence  hitherto,  being  the  holder  of  the  said  note,  the  same 
having  remained  unpaid  for  three  days  after  it  became  due,  the  plaintiff  sued 
out  a  writ  of  capias  in  respect  of  the  said  note,  and  delivered  it  to  the  Sheriff 
of  Middlesex,  of  all  which  the  defendant  had  notice ;  that  the  defendant  was 
then  requested  to  deliver  up  the  body  of  the  said  James  Davison,  that  he 
might  be  arrested  under  the  said  writ.  Breach,  that  the  defendant  did  not 
deliver  the  body  of  James  Davison  into  the  custody  of  the  said  Sherifl^  and 
that  neither  the  defendant  nor  the  said  James  Davison  paid  the  amount  of 
the  said  promissory  note,  and  that  the  same  still  remained  unpaid. 

Demurrer  and  joinder. 

The  grounds  of  demurrer  were,  first,  that  it  appeared  by  the  declaration, 
that  the  contract  declared  on  was  for  the  delivering  up  by  the  defendant  of 
the  body  of  James  Davison,  and  that  it  nowhere  appeared  that  the  said  con- 
tract was  entered  into  with  the  privity  of  the  said  James  Davison,  that 
it  was  therefore  an  unlawful  contract,  and  not  binding  on  the  defendant  on 
any  respect. 

Second,  that  it  was  not  alleged  in  the  declaration  that  the  promissorf 
note,  mentioned  to  be  drawn  and  indorsed  by  James  Davison,  for  the  pay- 
ment of  25/.,  was  drawn  and  indorsed  payable  to  the  plaintiff,  and  that  it  did 
not  appear  that  the  plaintiff  had  any  right  of  suit  thereon  against  the  said 
James  Davison, 


G.  7!  White,  in  support  of  the  demurrer. — ^The  declaration  does  not  state 
any  consideration  for  the  forbearance  of  the  plaintiff  to  sue  James  Davison, 
for  it  does  not  appear  that  the  latter  was  liable  upon  the  notes,  as  they  are 
not  stated  to  have  been  indorsed  by  him  to  the  plaintiff.  He  may  have 
made  them  payable  to  himself. — [Lord  Abinger,  C.  B. — Such  an  instrument 
drawn  by  a  party,  and  made  payable  to  himself,  is  not  a  promissory  note; 
it  becomes  so  only  when  it  is  indorsed  over.] — Jones  v.  Ashhurham  (a),  k 
in  point. 

Secondly,  this  contract  is  illegal ;  for  as  it  is  not  stated  thsii  James  Davison 
consented  to  be  delivered  up,  it  is  an  agreement  to  do  that  which  may  leal 
to  a  breach  of  the  peace,  and  resembles  the  case  of  AUen  v.  Rescous{6), 
where  a  promise  in  consideration  of  the  plain  tiff  ^s  beating  another,  was  held 
to  be  void    Such  a  promise,  however,  might  have  been  sustained,  if  the  party 


(a)  4  Eaat,  455. 


(b)  2  Lev.  174. 
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had  coDnented  to  be  beaten,  Low$  ▼.  Peen  {e).  Prat  v.  PhoMur  {d),  3forri$  EsA^pm^ 
Y.  Chapman  (•),  Com.  Dig.  "  Condition"  D.  7.— [Par*e,  B.— If  a  man  gives  ""^ 
another  a  licence  to  beat  him,  such  licence  is  void. — Aldersonj  B. — This 
agreement  is  not  necessarily  illegal ;  it  may  be  an  agreement  by  the  defendant 
to  arrest  James  Davison  for  a  debt  of  his  own,  and  thereby  enable  the  plain- 
tiff to  lodge  a  detainer  against  him. — Parke,  B. — This  agreement  is  in  the 
alternative,  and  the  true  construction  of  it  is,  that  the  defendant  will  arrest 
James  Davison  by  lawful  means,  or  pay  the  amount  of  the  promissory  note.] 
— This  agreenieDt  is  illegal  in  another  respect,  as  it  binds  the  defendant  to 
arrest  James  Davison  in  a  county  where  he  does  not  reside. 

Humfrey,  conird,  was  not  called  upon  by  the  Court. 

Lord  Abinoir,  C.  B. — I  assent  to  the  general  proposition,  that  an  agree- 
ment to  do  an  unlawful  act,  cannot  be  the  foundation  of  an  action ;  but 
when  a  man  contracts  to  do  that  which  may  be  lawful  or  unlawful,  according 
to  circumstances,  the  inference  is  that  he  contracts  to  do  what  is  lawful. 
And,  if  the  agreement  is  in  the  alternative,  either  to  do  the  act  or  pay  a 
certain  sum,  the  fair  construction  is,  that  he  agrees  to  do  that  which  is  lawful 
or  pay  that  sum.  In  the  present  case,  James  Davison  could  be  arrested  only 
by  due  process  of  law,  or  by  his  own  consent ;  and  if  the  defendant  could  not 
arrest  him  by  either  of  these  means,  he  would  have  been  bound  to  pay  the 
money.  The  contract,  therefore,  is  good,  and  our  judgment  must  be  for  (he 
plaintifil 

Parkb,  B. — ^The  Court  will  not  intend  this  contract  to  be  illegal.  It  does 
not  resemble  a  contract  to  beat  another.  The  defendant  has  in  fact  stipu- 
lated that  he  will  cause  James  Davison  to  be  surrendered  to  any  sheriff,  who 
is  ordered  by  the  plaintiff  to  arrest  him ;  that  is  to  say,  that  he  will  induce 
James  Davison  to  consent  to  be  arrested,  or  that  he  will  pay  the  money  due 
upon  the  notes. 

Aldirson,  B.— If  this  contract  may  be  considered  l^gal,  the  Court  should 
put  that  construction  upon  it(/). 

Judgment  for  the  plaintifr(^). 

(e)  4  Butt.  2229.  (/)  Ouniey,  B.,  was  absent 

(d)  Moor,  477.  ig)  See  Stevens  v.  fTebb,  7  Car.  &. 

(e)  Sir  T.  Jones,  24.  Pa.  r 


Watson  v.  Carroll  and  another. 

PjASE.    The  declaration  stated,  that  at  the  time  of  committing  the  griev-  A  prtctising 
anoes,  &c.,  the  plaintiff  was  a  practising  barrister,  and  the  defendants  ^|S|i^ted  ra" 
were  sheriff  of  ilftic//0«ej?.    That  the  plain  tifl^  on  the  10  th  August,  1838,   irmm  procest, 

on  returning 
from  Court  to  hia  chambers,  there  being  at  the  time  three  writs  of  ea,  to,  against  him  at  the 
sberifr'a  office.  He  thereupon  applied  to  a  judge  for  his  discharge,  on  the  ground  of  his  having 
been  arrested  while  pririleged,  but  made  no  application  to  be  discharffed  in  respect  of  the  writs 
of  M.  to.  The  judge  baring  ordered  him  to  be  discharged,  the  sheriff  detained  him  in  custody 
on  the  writs  of  ea.  ta.  i  tUld,  that  the  sheriff  was  justified  in  so  doing. 
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was  present  in,  and  attending,  the  Court  of  Chancery,  for  the  purpose  of  bein^ 
heard  as  counsel  for  a  defendant  in  a  certain  suit ;  that  after  attending  such 
Court,  he  was  returning  to  his  chamberfl^  and  that  the  defendants,  whilst  be 
was  so  returning,  arrested  him  by  yirtue  of  a  capiat  ad  refpandendum.  Thai, 
on  the  11th  August,  he  was,  by  order  of  a  judge,  directed  to  be  discharged 
out  of  custody,  on  the  ground  of  his  being  a  practising  barrister,  and  there- 
fore privileged  from  arrest  in  returning  from  Court  to  his  chambers. 
Breach,  that  the  defendants  refused  to  discharge  him,  but  wrongfully,  and 
against  his  will,  detained  him  in  prison  for  a  long  space  of  time,  &c 

Fiea :  that  before  the  arrest  mentioned  in  the  declaration,  one  fF.  B.,  had 
sued  out  a  writ  of  ca.  $a.  against  the  plaintiff,  directed  to  the  defendants,  and 
that  before  the  return  of  the  ca,  ea,,  and  before  the  execution  of  it,  the  de- 
fendants, without  the  privity  or  interference  of  the  said  W,  B.,  arrested  the 
plaintiff,  under  the  writ  of  capias  ad  respondendum  in  the  declaration  men- 
tioned, and  thereupon  held  and  detained  the  plaintiff  in  their  custody,  as  well 
under  the  said  writ  of  ca.  sa.,  as  under  the  said  writ  of  capias  ad  respon- 
dendum, until  they  received  notice  of  the  judge^s  order ;  and  that  afler  re- 
ceiving notice  of  such  order,  the  defendants  detained  the  plaintiff  in  their 
custody,  by  virtue  of  the  writ  of  ca.  sa,,  the  plaintiff  not  having  been  duly 
discharged  therefrom  during  all  the  time  aforesaid.     Verijieaiion, 

There  were  two  other  pleas  similar  to  the  above,  stating  the  issuing  of  two 
other  writs  of  ca.  sa.  at  the  suit  of  two  other  persons. 

Special  demurrer  and  joinder. 

The  causes  assigned  were,  that  the  pleas  were  no  answer  to  the  declaration, 
as  the  plaintiff  sought  to  recover  damages  for  the  malicious  keeping  and  de- 
taining of  the  body  of  the  plaintiff  ader  notice  of  the  order  for  the  plaintiff's 
discharge,  and  with  full  knowledge,  by  the  defendants,  that  the  plaintiff  had 
been  arrested  when  he  was  privileged  from  arrest,  and  also  with  full  know- 
ledge  Uiat  the  order  for  the  plaintiff^s  discharge  had  been  made  on  the 
ground  of  his  having  been  so  privileged  from  arrest,  that  the  keeping  and 
detaining  of  the  plaintiff's  body,  with  full  notice  of  all  the  circumstances,  was 
wrongful  and  malicious,  and  that  it  was  the  duty  of  the  defendants,  after  re- 
ceiving notice  of  the  judge^s  order,  and  of  the  ground  on  which  it  had 
been  made,  to  discharge  the  plaintiff  from  their  custody,  notwithstanding  their 
being  in  possession  of  the  said  writs  of  ca.  sa. 

The  points  for  argument,  on  the  part  of  the  defendants,  were,  that  the  ac- 
tion, if  any  would  lie,  should  have  been  brought  in  trespass,  and  that  no 
action  would  lie  upon  a  judge's  order,  but  that  all  proceedings  upon  it  ought 
to  be  by  attachment,  after  the  order  had  been  made  a  rule  of  Court. 


Stammers,  in  support  of  the  demurrer. — It  has  never  been  expressly  de- 
cided that  an  action  on  the  case  can  be  maintained  under  circumstances 
similar  to  the  present ;  but  the  inclination  of  judges  has  been  to  consider 
this  form  of  action  proper^  where  the  sheriff  has  been  guilty  of  oppressive 
conduct.  That  inference  may  be  drawn  from  the  language  of  Lord  Mans- 
field,  in  Tarlton  v.  Fisher  (a).  The  same  doctrine  seems  to  be  approved,  by 
Lord  Lyndhurst,  in  Stokes  v.  White  (6).— [Lord  Abinger,  C.  B.— If  the  sheriff 
permits  the  escape  of  a  party  who  is  privileged,  but  does  not  take  advantage 


(a)  Doug.  646. 


(6)  1  C.  M.  &  Bos.  223;  4Tyr.786 
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of  his  privilege,  is  he  not  liable  to  an  action  for  an  escape!] — ^The  prisoner  Exeheqtktr, 
was  entitled  to  his  discharge,  as  well  as  from  the  writs  of  ea.  $a.  as  from  the  WATsoit 
writ  of  mesne  process.    It  was  the  duty  of  the  sheriff  to  respect  the  plaintiff's  » 

privilege  as  soon  as  they  became  aware  of  it. — [Parke,  B. — It  does  not  appear 
that  he  requested  to  be  discharged ;  he  may  have  wished  to  be  taken  in  execu« 
tion,  in  order  to  protect  his  goods.] — The  declaration  states,  that  the  defendants 
wrongfully,  and  against  the  will  of  the  plaintiff,  kept  and  detained  him  in 
custody. — [Aiderson,  B. — It  does  not  follow  that  the  plaintiff  expressed  his 
will.]— He  cited  Sharplin  v.  Hunter  (c),  and  Spence  v.  Stuart  (<f). 

Kennedy,  contrd,  was  not  called  on  by  the  G)urt. 

Lord  Abinger,  C.  B. — The  plaintiff  has  failed  to  prove  any  oppression  in 
this  case.  The  sheriff  is  in  possession  of  a  writ,  under  which  he  is  justified 
in  detaining  the  plaintiff.  Then  if,  upon  his  own  authority,  he  undertakes  to 
discharge  him,  how  can  he  defend  himself  in  an  action  for  an  escape.  If,  in- 
deed, the  sheriff  had  concealed  from  the  plaintiff  the  existence  of  other  exe- 
cutions, the  case  might  have  been  diflerent ;  because  then  the  plaintiff  might 
have  urged  that  he  had  been  prevented,  by  the  sheriff,  from  obtaining  his 
discharge  from  those  executions.  But  if  the  plaintiff  had  applied  for  his  dis- 
charge from  the  other  writs,  the  plaintiffs  in  those  cases  might  have  been  able 
to  show  that  he  was  not  entitled  to  his  discharge,  in  respect  of  those  suits. 

Parke,  B. — I  think  this  action  cannot  be  maintained,  even  though  it  were 
conceded  that  an  action  of  this  kind  would  lie  against  a  party  who,  being 
aware  of  another's  privilege,  oppressively  arrests  and  detains  him.  Here  it 
appears,  that  the  plaintiff  was  arrested  on  his  return  from  chambers,  and  that 
a  judge^s  order  was  obtained  for  his  discharge.  No  action  could  be  brought 
on  this  order,  and  it  is  used  only  as  constituting  notice  to  the  sheriff  of  the 
plaintiff*8  being  entitled  to  his  discharge,  on  the  ground  that  such  was  the 
opinion  of  the  learned  judge.  But  is  the  sheriff  in  this  case  bound  to  act  upop 
it  ?  Other  writs  of  ca.  so,  against  this  plaintiff,  are  lying  in  the  sheriff's 
office  at  the  time  of  the  arrest ;  the  plaintiff  is  therefore,  in  execution  on 
those  writs,  and  the  sheriff  could  not  discharge  him  without  subjecting  him- 
self to  an  action  for  an  escape.  It  is  true  the  sheriff  has  notice  of  the  plain- 
tiff's privilege ;  but  he  has  no  notice  of  his  applying  for  his  discharge  from 
the  writs  of  ca.  sa.  The  plaintiff  may  wish,  for  reasons  of  his  own,  to  be  in 
custody  on  those  writs.  But  he  is  entitled  to  his  privilege  only  when  he 
avails  himself  of  it,  and  then  the  sheriff  must  have  notice  of  it.  I  think, 
therefore,  that  the  sheriff  has  not  been  guilty  of  oppression. 

Aldebson,  B. — The  privilege  of  the  plaintiff  may,  perhaps,  have  ex- 
tended to  all  the  writs  of  ca,  sa. ;  but  he  has  been  discharged  as  to  one  cause 
of  action  only.  If  the  rule  were,  that  the  sheriff  was  bound  to  discharge  him 
under  circumstances  like  these,  it  would  fuUow  that  a  party  arrested  might 
state  such  facts  to  a  judge  as  would  procure  his  discharge ;  whereas,  if  the 
plaintiffs  in  other  suits  had  had  an  opportunity  of  being  heard,  they  coidd 

(c)  6  Dowl.  632.  ((0  3  East,  89 
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have  stated  other  circumstances,  as  for  instance,  that  the  party  went  egtra 
viam^  which  would  shew  that  a  discharge  ought  not  to  be  granted.  So  that 
although  a  person  may  obtain  an  order  for  his  discharge,  as  against  one 
party,  yet  it  is  but  just  that  other  detaining  creditors  should  be  placed  in  a 
situation  to  prevent  the  judge  from  granting  such  order.  The  sheriff  i$, 
therefore,  bound  to  keep  the  prisoner  until  he  is  discharged  from  the  other 
executions,  in  order  that  other  parties  may  not  be  deprived  of  the  fruits  of 
their  writs  of  ca.  so. 

Judgment  for  the  defendants. 


In  re  Glatton  Land-tax. 

CcrUin  pro-  O^'^  Edward  SmM  was  the  occupier  of  a  fiirm,  in  the  parish  of  Hobne^  in 

mth^e pvitbTof  respect  of  which  he  was  assessed  to  the  land-tax  in  that  parish.    This 

H.,  wftt  tsseu-  assessment  was  paid  by  MargeUt,  the  owner  of  the  farm.     Edward  Smith 

tax^\hat     ~  ^^^  ^^"^  assessed  by  the  parish  of  Glaiian,  in  respect  of  the  same  land  io 

parish.    The  ffolme,  and  having  refused  to  pay,  was,  by  the  collector  of  Glaitan,  returned 

property  being  to  the  receiver-general,  as  a  defaulter.    Upon  this^  three  writs  of  levari  faeie* 

"^i^'Tld^  th  ^^^''^^  ^'*  goods,  issued  to  the  sheriff  of  HunttngdonMre,  who,  baring 

parish  of  O.  in  seized  and  sold  the  goods,  paid  the  produce  to  the  receiving  inspector,  vbo 

•amTproperTy,  P^*^  *^  ^^®'"  ^^  ^^  receiver  general     A  rule  nt«  having  been  obtained,  calling 

refused  to  pay/  upon  the  Attorney  General  to  shew  cause  why  these  writs  of  levari  Jaw 

turned  by  the  should  not  be  Set  aside, 

collector  at  a 

writs  of  icvari  Sit  John  Campb^Uj  A.  G.,  shewed  cause. — ^This  application  is  made  too 

^r^lriJuin'^  late.    A  certain  proportion  of  the  land-tax  is  laid  upon  each  parish ;  GlaUon 

der  which  his  has  paid  its  proportion,  and  the  sum,  to  which  it  was  assessed,  has  been  paid 

andthe  pio^  to  the  receiving  inspector,  and,  by  him,  handed  over  to  the  receiver  general. 

iT^^d  oielr* to"  ^^^^^  therefore,  is  discharged.    The  crown  has  no  interest  in  this  matter, 

the  receiTei^  having  received  no  greater  amount  than  was  due  from  the  parish  of  Gkttm, 

appUeitioi^"  The  only  object  of  this  proceeding  is,  to  lay  the  foundation  of  ao  action  against 

having  been        the  sheriff. 

afterwards 

made  to  set 

ss  de  the  writs       KtUy^  contrd. — ^The  argument  of  the  Attorney  Genera)  tends  to  establish 
the  Court  dis^'    this  proposition,  that  when  the  crown,  on  an  e^r  ptnte  statement,  issues  writs 
charged  the       ^f  levari  fadoe,  the  subject,  whose  goods  are  seized  and  sold,  has  no  remedy. 
— [Parke,  B. — The  question  is,  whether  an  action  may  not  be  brought  agsiott 
the  collector,  whose  wrongful  act  has  occasioned  a  party  to  pay  the  assess- 
ment twice.] — An  action  would  lie  against  the  collector  for  distraining,  bnt 
not  for  improperly  inserting  a  name  in  a  schedule.     The  Stat  I  &  2  Fiet  c 
58,  s.  2,  gives  a  remedy,  in  cases  like  the  present ;  but  that  Act  was  not 
passed  at  the  time  of  this  assessment     The  Court  has  power  to  order  i}h 
money  to  be  refunded,  having  the  same  authority  over  these  writs  of  Uvari 
facia*,  as  over  the  ordinary  writs  of  summons  and  capiae.     The  compiaioani 
has  no  other  means  of  trying  this  question,  than  by  an  application  to  the 
Court    He  would  bring  an  action  against  the  sheriff,  if  the  crown  would  in- 
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struct  the  sheriflT  to  put  on  the  record>  a  pica,  calculated  to  raise  the  present 

question. 

Lord  A  DINGER,  C.  B. — ^We  cannot  grant  this  application.  Admitting  that 
the  Statute  has  given  no  other  remedy  than  that  which  is  now  sought,  it  does 
not  follow  that  the  present  applicant  is  entitled  to  any  remedy  that  he  may 
suggest.  Whether  he  has  any  remedy  or  not,  it  is  unnecessary  to  determine ; 
it  is  enough  to  say  that  he  is  not  entitled  to  this.  The  object  of  the  present 
motion,  is  to  set  aside  writs  issued  under  the  authority  of  an  Act  of  Parlia- 
ment The  money  has  been  paid  by  Mr.  MargeitM,  If  he  had  come  to  this 
Court  at  an  earlier  period,  to  remove  the  hands  of  the  sheriflT,  the  case  might 
have  been  different,  although"!  do  not  say  it  would.  Here  the  crown  has 
taken  the  precise  sum  that  is  due,  but  has  taken  it  from  the  wrong  person ; 
but  the  writ  having  been  duly  issued,  I  do  not  see  how  it  can  be  set  aside, 
especially  as^  in  such  an  event,  the  crown  would  be  without  the  means  of  re- 
dress. We  cannot,  therefore,  adopt  a  course  which  is  at  variance  with  the 
principles  of  law,  in  order  to  enable  a  party  to  apply  elsewhere  with  greater 
appearance  of  equity.  Whether  the  crown  would  be  induced  to  re-fund  this 
money,  we  cannot  say ;  but  the  crown  is  not  bound  by  law  to  refund.  The 
injury  has  arisen  from  the  improper  conduct  of  the  collector,  in  assessing  the 
property  in  two  districts,  and  there  ought  to  be  some  remedy  against  him. 
There  is  no  ground  for  the  present  application,  either  at  law  or  equity. 

Parke,  B. — This  is  a  case  of  great  hardship ;  but  the  evil  will  not  arise 
in  future,  as  the  Act  1  &  2  Vict.  c.  58,  has  provided  a  remedy.  We  cannot 
set  aside  these  writs  to  give  the  party  grieved  a  right  of  action  against  the 
sheriff.  Besides,  the  sheriff  is  protected.  Nor  can  we  set  them  aside  with  a 
view  to  place  Mr.  MargetU  in  a  better  situation  in  the  event  of  his  applying 
to  the  Lords  of  the  Treasury.  This  rule  ought  not  to  be  made  absolute,  un- 
less it  could  be  made  the  ground  of  an  order  on  the  Treasury  to  pay  back  the 
money.  Whether  the  party  injured  ever  had  a  remedy,  it  is  unnecessary  for 
us  to  decide,  it  being  sufficient  to  say  that  he  cannot  have  that  which  he  now 
prays  for. 

GuRNBY,  B. — In  these  proceedings,  the  course  prescribed  by  the  Act  of 
Parliament  has  been  strictly  followed.  Mr.  MargetU  was  apprized  of  the 
levy  made  by  the  sheriff;  he  might,  therefore,  have  given  notice  to  the  sheriff 
not  to  pay  the  money  to  the  crown,  and  have  come  to  this  Court  for  relief. 
But  he  has  suffered  the  money  to  be  paid ;  and  the  crown  has  taken  no  more 
than  its  quota.  Suppose  MargetU  were  to  get  back  this  money,  it  would 
then  be  necessary  to  make  a  re-assessment,  and  that  would  be  manifestly 
unjust. 

Rule  discharged. 
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The  defendtnt 
WM  described 
in  the  cnnsent- 
rule  as  Jcim 
Bamef,  tnd  in 
the  aflBdtvit  of 
•eirice  and  of 
the  execution  of 
the  power  of 
attorney,  as 
John  Bamf, 
The  Court 
granted  an  at* 
tachnent 
agaiiiat  him  for 


DoE;  dem.  Stowell  v.  Barnes. 

WTORN  moved  for  an  attachment  asrainst  the  sheriff  foi  non-paymeot 
of  costs,  pursuant  to  the  Master's  allocatur.  The  coats  were  taxed 
upon  the  consent  rule,  and  demanded  under  a  power  of  attorney.  Id  the 
consent  rule,  the  defendant  was  described  as  John  BarnM^  whilst  in  the 
affidavit  of  service,  and  of  the  execution  of  the  power  of  attorney,  he  was 
termed  John  Btxrnt, 

Per  Cvruim.— You  are  entitled  to  a  rule ;  the  name  is  idem  eanwis 

Rule  absulute. 
noD-^Tmeiit  of  coots,  on  tho  ground  that  the  namo  was  idem  $onani. 


HopmNS  V.  The  Mayor,  Aldermen,  and  Burgesses  of  the 
Borough  of  Swansea. 

The  declaration  T\EBT.— -The  declaration  stated,  that  the  borough  of  Swtmeea  was  an 
^vl^^Tt^u  ancient  borough,  and  that  before  the  passing  of  the  Municipal  Corp> 
land,  over  rations^  Act,  the  burgesses,  in  conrmion  hall  assembled,  had  the  disposition  of 
imtloo  h^T^  ^^  the  estates,  property,  revenues,  and  income  thereof.  That  by  an  Act  nf 
right  of  com-  Parliament,  passed  in  1762,  certain  common-land,  over  which  the  corpora- 
ed  inthecorpo-  tioD  had  a  right  of  pasturage,  was  enclosed,  and  divided  between  the  corpo- 
"pmIwhotl  ™^*®'*  •"^  ^®  ^^^®  ®^  Beaufort,  the  half  thereof  being  vested  in  ibe 
That  by  a  rule,  corporation,  in  their  corporate  capacity,  for  ever.  That  the  Act  gave  the 
nance Stbe  burgesses  power  to  make  leases  of  the  said  lands.  That  in  the  year  1762,  tk 
corporation,the  burgesses  of  the  borough,  in  common-hall  assembled,  did,  in  their  body  far- 
ed to  be  leased,  porate,  ordain,  order,  and  constitute  a  certain  rule,  order,  and  ordinance,  for 
•"^  PJJ*  ®^  *.**•  leasing  the  land  for  long  terms  of  years,  at  certain  yearly  rents,  to  such  bur- 

▼ided  annually,   gesses  as  were  willing  to  take  the  same.    That  it  was  also  agreed  and 

on  the  2d  N»- 

vanfter,  among  certain  senior  burgesses.     That  an  annual  sum  ws«  accordingly  paid  to  the 

plaintiff  as  such  burgess,  previously  to  the  passing  of  5  &  6  W.  4,  c.  7() ;  but  that  since  that  time 


the  defendants  had  refused  to  pay  that  sum  to  the  plaintiff.  Plen.*  that  before  the  o 
ment  of  the  suit,  to  wit,  on  hifoemher  2d,  1836,  the  defendants  necessarily,  and  as  they  were 
legally  required  and  bound  to  do,  paid  all  the  rents  by  them  received  from  the  said  lands,  together 
with  and  among  other  rents  and  sums  of  money,  amounting  to  2,0002 ,  in  satisfaction  of  debts 
then  due  and  payable  to  divers  persona  from  the  derendants  in  their  corporate  capacity,  out  of 
the  nroperty  of  the  borough,  ana  amounting  to  2,000{.,  and  bv  law  then  payable  in  priority  and 
preference  to  the  payment  of  the  twelre  senior  burgesses  of  tlie  yearly  sums  mentioned  to  have 
oeen  due  to  them  on  the  2d  Vcnemhtr. 

Htld,  first,  that  the  rule  and  ordinance  of  the  corporation  wa«  a  bye-law,  on  which  an  action 
could  be  maintained. 

Secondly,  that  the  plea  was  bar^,  as  it  did  not  state  that  the  debta  were  contracted  before  the 
passing  of  the  5  &6  Will.  4,  c.  76,  so  as  to  entitle  the  defendants,  under  the  92d  section,  to 
paythe  creditors  of  the  borousfb,  to  the  prejudice  of  the  plaintiff's  claim. 

Thirdiy,  that  aa  the  corporation  cnuld  not,  under  the  5  &  6  Will.  4,  c.  76,  pay  their  ereditora 
volumiaruyf  to  the  preiudice  of  the  plaintiff  *8  rights,  that  the  plea  ought  to  have  stated,  either 
that  they  were  eompeUed  by  their  craditors  to  pay  their  debts,  or  that  the  sums  paid  to  crt>dttor« 
were  a  specific  charge  upon  the  land,  from  which  the  annual  paymenta  to  the  burgesses  issued. 

SembUt  that  the  plea  ought  to  have  atated  tJiat  there  was  no  aurplus  annual  income  reniaitv* 
ing,  after  payment  of  the  interest  due  to  creditors,  the  salaries  of  municipal  officers,  and  othet 
lawful  eipences. 
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ordered,  that  241,  of  the  rents,  arising  from  such  land,  should  be  distributed  Exth^qutr. 
yearly  by  the  common  attorneys  of  the  borough,  on  every  the  second  day  of  hopikins 
November,  yearly,  to  wit,  8/.  a  year  to  two  of  the  senior  aldermen  residing  v. 

within  the  said  borough,  in  equal  proportions,  and  16/.  a  year  to  eight  of  the  Aldermenruid 
senior  burgesses,  not  being  aldermen,  who  should  reside  within  the  borough,  j^^'l^f**^/'^ 
and  that  the  aldermen  and  burgesses  should  attend  the  common  attornies,  Swamsba. 
and  demand  and  receive  the  same.  That  the  land  was  leased  accordingly. 
That  in  1821,  the  burgesses  made  another  order,  by  which  they  ordered  that, 
the  two  senior  aldermen  having  relinquished  their  right  to  4/.  each,  the 
number  of  senior  burgesses  should  be  increased  from  eight  to  twelve,  and 
that  they  should  be  paid  the  sum  of  2i.  each  out  of  the  sum  theretofore  pay- 
able to  the  senior  aldermen.  That  in  1825,  it  was  by  another  order  ordered, 
that  the  annuities,  directed  in  1762,  to  be  paid  to  the  senior  burgesses, 
should  be  increased  from  2/.  to  10/.  each,  per  annum.  The  declaration  then 
stated,  that  the  said  annual  payments  had  been  paid  up  to  the  passing  of 
the  Municipal  Corporations'  Act.  That  afler  the  passing  of  that  Act,  to  wit, 
on  the  second  of  November,  1836,  the  plaintiflf  had  been  for  the  period  of  one 
year,  one  of  the  twelve  senior  burgesses  of  the  borough.  And  that  the  de- 
fendants had  then  received  sufficient  rents  from  the  said  land,  so  allotted 
under  the  said  Act  of  Parliament  as  aforesaid,  under  and  by  virtue  of  the 
leases,  made  in  pursuance  of  the  said  Act,  and  the  said  first  mentioned  rule, 
order,  and  ordinance,  and  which  said  yearly  sums  became  due  to  the  said 
twelve  senior  burgesses,  on  the  said  second  of  November,  whereby  and  by 
reason  of  the  premises,  &c.,  the  defendants  ought  to  have  paid  to  the  plain- 
tiff the  sum  of  10/.  Averment;  that  the  office  of  common  attorney  had  been 
abolished  by  the  Municipal  Corporations'  Act,  and  that  the  plaintiff  requested 
the  defendants  to  pay  him  the  bum  of  10/.,  which  they  refused  to  do.  To 
the  damage,  &c. 

Plea :  That  before  the  commencement  of  the  suit,  to  wit,  on  the  second  of 
November,  1830,  they,  the  defendants,  necessarily,  and  as  they  were  legally 
required  and  bound  to  do,  paid,  distributed,  and  applied  all  the  said  rents  by 
them  received  from  the  said  lands,  together  with  and  among  other  rents  and 
Slims  of  money,  and  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  2,000/.,  towards  and  in  payment  and  satisfaction  of  certain  lawful 
debts,  then  due  and  owing,  and  payable  to  divers  persons,  from  and  by  the 
defendants  in  their  corporate  capacity,  out  of  the  property  of  the  said  borough, 
and  amounting  to  a  large  sum,  to  wit,  the  sum  of  2,000/.,  and  by  law  then  pay- 
able, in  priority  and  preference  to  the  payment  of  the  said  twelve  senior  bur- 
gesses, or  any  of  them,  of  the  said  yearly  sums  above  mentioned,  to  have  be- 
come due  to  them  on  the  said  second  day  o( November,  1836,  or  any  part  thereof. 

Replieation :  That  before  the  commencement  of  the  suit,  to  wit,  on  the 
second  of  November,  1836,  a  surplus  annual  income  from  the  said  rents,  and 
from  other  property  of  the  said  borough,  belonging  to  the  defendants  in  their 
said  corporate  capacity,  did  remain  to  the  defendants,  wherewith  to  pay  the 
annual  sums  before  mentioned,  afler  payment  of  the  interest  of  all  lawful 
debts  chargeable  on  the  lands,  and  allotted  as  aforesaid,  together  with  the 
salaries  of  municipal  officers,  and  all  other  lawful  expences,  which  on  the  6th 
otJune,   1835,  were  defrayed  out  of,  and  chargeable  on  the  same. 

Special  demurrer  and  joinder. 

The  following  were  assigned  as  causes  of  deipurrer.    That  the  replicatioQ 
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EwAtgrntr.      does  DOt  tuflicieDtly  traverse,  or  oonfefts  and  aYoid  the  matters  of  the  said 

Hopkins      P'®^     That  the  replication  is  ambiguous  and  ai^mentative ;  and  also  for 

V.  that  the  same  replication,  if  it  be  understood  as  denying  the  payment,  di$- 

Ald«rne^  and  tribution,  and  application,  in  the  same  plea  mentioned,  in  manner  and  forai 

^^Smhoi  ^  therein  expressed,  ought  to  have  concluded  to  the  oonntry,  vherets  it 

SwAHSBA.     c€)ncludes   with  a  yertfication.     And  also  for  that,  the  same  replicatioo,  if 

understood  as  admitting  such  payment,  distribution  and  application,  and  as 

purporting  to  avoid  the  matters  so  admitted,  by  the  matters  stated  in  the 

same  replication,  does  not  sufficiently  avoid  the  matters  so  admitted,  and  that 

the  matters  in  the  same  replication  alleged,  as  therein  pleaded,  are  no 

answer  in  law  to  the  defence  disclosed  in  the  same  plea.     And  also,  for  that 

it  is  not  in  and  by  the  same  replication  alleged,  nor  does  not  therein  appear, 

that  any  such  surplus  as  therein  mentioned  remained  to  the  defendants  at 

the  time  of  the  commencement  of  this  suit. 

The  points  for  the  plaintiff  were,  that  the  plea  was  bad,  because  the  pay- 
ments therein  stated  to  have  been  made,  ought  not  to  have  been  made,  to 
the  prejudice  of  the  plaintiff's  claim,  by  reason  of  the  Statute  6&6  W. 
4,  c.  76,  8.  2.  That  the  plea  did  not  negative,  either  expressly  or  impliedly, 
as  it  ought  to  have  done,  that  there  was  any  surplus  annual  incone  from  the 
rents  in  question,  and  from  other  property  of  the  borough,  after  payment  of 
the  interest  of  all  lawful  debts  chargeable  on  the  lands  in  question,  together 
with  the  salaries  of  officers,  and  all  other  lawful  expences,  which  on  the  6th 
June,  1838,  were  defrayed  out  of,  or  chargeable  on  the  same. 

/.  HenderMon,  in  support  of  the  demurrer. — The  plaintiff,  in  his  replieah 
cation,  departs  from  the  dedaratbn.  For  there  he  claims  to  be  paid  out  of 
the  rents  of  the  allotted  lands,  and  in  his  replication  insists  upon  being 
paid  out  of  the  general  property  of  the  corporation.  Moreover,  no  surplas 
is  shown  to  have  existed  at  the  commencement  of  the  action,  and  therefore  it 
is  consistent  with  the  replication,  that  all  the  rents  may  have  been  applied  to 
the  payment  of  the  interest  upon  the  corporation  debts.  Suppose  certaio 
interest  to  have  been  due  to  creditors  on  the  3d  November^  the  corpora- 
tion would  not  be  justified  in  paying  the  plaintiff  on  the  2d  November.— 
[Parket  B. — The  question  will  be,  whether  the  plea  is  good.  It  ought  to 
have  stated,  that  the  defendants  were  obliged  to  take  the  rents  of  the  Unds 
m  question,  for  the  payment  of  the  debts  of  the  corporation.  It  is  oonsisteDt 
with  this  plea,  that  the  defendants  may  have  had  sufficient  to  pay  all  their 
debts,  together  with  the  gratuities  of  the  burgesses.  The  plaintiff,  by  rest- 
ing his  claim  upon  the  bye-law,  has  made  out  a  sufficient  primd  facie  case] 
-—The  plaintiff  has  no  ground  of  action  at  common  law,  the  second  section  of 
5  &  6  HK  4,  c.  76,  s.  2  (a),  does  not  give  him  any  new  right,  but  meidy 

(a)  The  second  section  enacts,  *'  That  have  espoused  or  may  hereafter  espouie 

every  person  who  now  is,  or  hereafter  the  daughter  ur  widow  of  any  ira- 

may  be  an  inhabitant  of  any  borough,  man  or  burgess,  or  who  has  Men  or 

and  also  every  person  who  has  been  ad-  may  hereafter  be  bound  an  apprentice, 

mitted,  or  who  might  hereafter  have  been  shall  have  and  enjoy  and  be  entitled  to 

admitted  a  freeman  or  burgess  of  anv  acquire  and  enjoy  the  same  share  and 

borough  ifthis  Act  had  not  been  passed,  benefit  of  the  lands,  tenements,  lod 

or  who  now  is  or  hereafter  may  be  the  hereditaments,  and  of  the  rents  and  pit^- 

wife  or  widow,  or  son  or  daughter  of  fits  thereof,  and  of  the  common-luidi 

any  freeman  or  burgess,  or  who  may  and  public  stock  of  any  borough  or  body 
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eonfirms  him  in  the  possession  of  his  old  rights.    The  declaration  is  bad»  as      JM^gur. 

it  is  not  founded  on  a  contract ;  nor  does  it  rest  upon  a  bye-law,  which  is 

defined  in  BaeotCt  Abridgment^  "  Bye-laws,*^  to  be  a  priyate  law,  <'  made  for 

the  conservation  of  order  and  good  government,  within  some  particular  place  Aldermenf  wd 

or  jurisdiction." — [Lord  Ahinger,  C.  B. — What  is  an  ordinance,  but  a  bye-  t?"2o"***  w 

law  t] — ^The  only  ground  of  the  action,  is  a  rule  or  ordinance,  which  is  not      Swahua. 

even  pleaded  as  a  bye-law.    And,  if  it  were,  such  bye-law  would  be  bad,  as 

tending  to  aflect  the  rights  of  creditors. — [Parke,  B. — The  bye-law  was  not 

intended  to  have  that  effect ;  its  object  was  to  regulate  the  distribution  of 

the  corporate  property.] — ^There  is  no  consideration  for  the  payment  of  this 

annual  sum  to  individual  burgesses,  for  the  Act  of  Parliament  recites,  that 

the  right  of  common  was  enjoyed,  not  by  individuals,  but  by  the  burgesses 

in  their  corporate  character.     This  rule,  or  ordinance,  does  not  amount  to  a 

contract,  Dunsion  v.  The  Imperial  Gae  Light  Company  {b)»     At  all  events, 

the  plaintiff  cannot  maintain  any  action,  for  if  there  were  any  contract,  it  did 

not  subsist  beyond  the  life  of  the  parties  with  whom  it  was  made.     Tho 

plaintiff  must  seek  his  relief  in  equity,  for  the  defendants  are  merely  trustees 

to  the  burgesses  of  the  surplus,  and  no  right  of  action  attaches.     This  case 

comes  within  the  principle  of  Roper  v.  Holland  (c). 

E.  V.  WiUiamif  contra. — This  action  may  be  maintained;  ibr  where  a 
benefit  ia  given  by  law,  it  may  be  enforced  by  law.  The  right  to  the  annual 
payment  in  question  is  given  to  the  burgesses  by  a  bye-law,  which  is  lex 
loei,  and  therefore  the  case  comes  within  the  rule  laid  down  by  Lord  Holtf 
Mod,  Cd.  26.  *'  So  debt  lies  upon  any  Statute,  which  gives  an  advantage 
to  another  fur  the  recovery  of  it,  as  upon  the  Stat  32  H,  8,  s.  1 ,  for  money 
devised,  to  be  paid  out  of  land."  Bae.  Ahrid,  **  Debt,"  A.  9.  The  main 
question  is,  whether  the  plaintiff  has  any  remedy  at  law,  or  whether  he  must 
resort  to  equity.  The  second  section  of  the  Municipal  Act  secures  to  parties 
all  the  rights  that  they  possessed  at  the  time  of  its  passing ;  and  the  02d 
section  (cQ,  prescribes  to  corporations  a  new  mode  of  disposing  of  their  pro- 
perty in  payment  of  their  debts ;  and  it  gives  to  parties,  in  the  situation  of 

corporate,  ant]  of  any  lands,  tenements,  due  from  such  body  corporate  to  any 

and   hereditaments,  and  any  sum    or  person,  which  shall  have  been  contracted 

sums  of  money,  chattels,  securities  for  before  the  passing  of  this  Act  and  ud- 

money,  or  other  personal  estate,  of  which  redeemed,  or  of  so  much  thereof  as  the 

any  person  or  ajiy  body  corporate  may  council  of  such  borough  from  time  to 

be  seised  or  possessed,  in  whole  or  in  time  shall  be  required,  or  shall  deem  it 

part,  for  any  charitable  uses  or  trusts,  as  expedient  to  redeem,  and  to  the  payment 

fully  and  effectually,  and  for  such  time  from  time  to  time  of  the  interest  of  so 

and  in  such  manner,  as  he  or  she,  by  any  much  thereof  as  shall  remain  unredeem- 

statute,  charter,  bye-!aw,  or  custom  in  ed,  and    saving    all    rights,  interests, 

force  at  the  time  of  passing  this  Act,  claims,  or  demands  of  all  persons  or 

might  or  could  have  had,  acquired  or  bodies  corporate  in  or  upon  the  real  or 

enjoyed  in  case  this  Act  had  not  been  personal  estate  of  any  body  corporate, 

parsed/'  by  virtue  of  any  proceedings  either  at 

(h\  3  B.  &  Adol.  125.  law  or  in  equity,  which  have  been  al- 

(e)  3  Ad.  &  £U.  99;  I  Bar.  &  Wol.  ready  instituted,  or  which  may  be  here- 

167 ;  4  Nev.  &  Man.  668.  after  instituted,   or  by   virtue  of  any 

\d)  This  section,  after  enacting  that  mortgage  or  otherwise,  shall  be  applied 

all  corporate  property  and  fines  shall  towards  the  payment  of  the  salary  of  tbe 

he  carried  to  the  account  of  the  borough  mayor,'*  and  other  officers,  and  towards 

fund,  provides  that  **  Such  fund,  sub-  defraying  other  expeuces. 
ject  to  the  payment  of  any  lawful  debt 
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Sxehtqm^.      the  plaintiff,  a-right  to  any  surplus  of  the  income  of  the  corporatioti.    There 
Hopkins       '*'  therefore,  a  statutory  duty  on  the  part  of  the  corporation  to  dbpose  oC 
The  Ma  or      ^^^  ^""^'  *"  ^^®  manner  enjoined  by  the  Act ;  and  if  they  Delect  to  do  so,  an 
AldermeTInd  action  of  debt  will  lie  against  ihem,--lParke,  B.— The  Municipal  Corporations' 
the"Srough°of  ^*^'  ^^^  "^'  ^'^®  *^®  plaintiff  any  additional  rights,  it  merely  preserves  tboie 
SwANgBA.      which  he  enjoyed  before.     If  before  the  passing  of  that  Act  his  remedy  v» 
in  equity  only,  it  remains  so  still.— Lord  Ainnger,  C.  B. — The  question  i», 
if  he  could  maintain  an  action  at  law  independently  of  that  Act  of  Parliament! 
— Aidenan,  B. — If  his  only  remedy  before  the  passing  of  the  Act  was  in  equity, 
he  has  no  legal  remedy  now.] — This  action  was  brought  upon  a  bye*law,  aod 
the  declaration  is  in  the  usual  form,  it  not  being  necessary  that  the  bye-lav 
should  be  pleaded  as  such.     The  bye-law  is  not  illegal;  it  is  a  mere  Buhstitu. 
tion  of  a  money  payment  for  the  enjoyment  of  rights  of  common.    And  the 
proviso  at  the  end  of  the  second  section  of  the  Act,  that  the  rights  of  parties 
may  be  impeached  or  set  aside,  as  if  the  Act  had  not  passed,  refers  only  to 
cases  of  rights  that  have  been  obtained  illegally.     The  Act  itself  recognitts 
the  rights  of  individuals  to  share  in  the  rents  of  corporation  lands. — [Parke,% 
— The  object  of  the  plea  is  to  shew  that  there  were  prior  debts,  to  the  payment 
of  which  the  corporation  were  bound  to  apply  their  property,  before  they 
made  payments  to  individuals.    Suppose  a  corporation  to  be  in  debt,  are  the 
biu-gesses  entitled  to  be  paid,  to  the  exclusion  of  the  creditors  f J — ^A  corpo- 
^  ration  cannot  voluntarily  pay  creditors  iheir  entire  debts,  to  the  prejudice  of 

a  burgess's  claim,  as  long  as  they  have  enough  money  to  pay  the  intejist  of 
the  debts ;  otherwise,  every  corporation  that  is  in  debt,  and  they  are  all  la 
that  state,  would  be  enabled,  by  making  payments  to  creditors,  to  defeat  the 
claims  of  burgesses.  The  case  would  be  different  if  the  corporation  were 
sued  by  its  creditors.  The  plea  does  not  negative  the  existence  of  a  surplus, 
and  therefore  affords  no  answer  to  the  action. — [Parke,  B. — The  plea  does  not 
state  that  any  debts  were  due  at  the  passing  of  the  Act;  that  would  be  t 
ground  of  special  demurrer.]— The  object  of  the  Municipal  Act  was  to  place 
their  debts  on  the  same  footing  as  those  of  the  nation ;  the  interest  was  to 
be  discharged,  but  the  principal  was  not  to  be  paid,  unless  there  were  a  sorw 
plus.  The  plea  does  not  state  that  the  debts  were  charged  on  the  land,  from 
which  the  payments  to  the  burgesses  issued. 

/.  Hendenon  replied. 

Lord  Abinobr,  C.  B. — ^The  first  question  is,  if  this  declaration  is  good.  It 
states  that  certain  common  and  uninclosed  land  had  been  enjoyed  by  the  bur- 
gesses of  the  borough  of  Swansea,  but  whether  in  their  corporate  or  individual 
capacity,  is  not  stated.  That  an  Act  of  Parliament  directed  this  land  to  be  di- 
vided, with  a  view  to  its  being  profitably  employed  in  agriculture.  That  up- 
wards of  sixty  years  ago  the  burgesses,  in  common-hall  assembled,  by  ao  ordi- 
nance or  bye-law  directed  leases  to  be  granted  of  certain  portions  of  this  land : 
the  intention  being  that  some  of  the  burgesses  should  derive  benefit  from  the 
leases,  and  that  others  should  receive  certain  portions  of  the  rent  arising 
from  these  leases.  This  bj'e-law  contained  nothing  unreasonable,  as  it  fol- 
lowed the  provisions  of  the  Act  of  Parliament,  and  the  burgesses  were  merely 
receiving  a  sum  of  money  by  way  of  commutation,  for  the  rights  of  oomracA 
that  they  had  lost.    This  state  of  things  continued  from  1762,  till  the  passing 
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of  the  Municipal  G>rporation8'  Act  The  eflect  of  the  first  clause  of  that  Act  Exchefpur. 
1^  Vy  sweep  away  all  rights  ;  but  the  manifest  tendency  of  the  entire  Statute,  Hopkins 
IS  to  preserve  to  individuals  all  rights  to  which  they  are  properly  entitled ;  <[• 

and  as  the  burgesses  took,  in  the  commuted  shape  of  rent,  the  same  advantage  Aldermen,  and 
thai  they  had  enjoyed  as  commoners,  their  right  was  the  same,  and  was  in-  th«"Ko?ouKh*of 
tended  to  be  preserved  by  the  Act  Then  comes  the  question,  whether  a  Swansea. 
burgess  can  maintain  an  action  upon  this  bye-law,  and  1  am  of  opinion  that 
he  may.  A  bye-law,  within  the  limits  to  which  it  is  applicable,  bears  some 
resemblance  to  an  Act  of  ParUaroent.  In  this  case  it  bound  the  corporation, 
and  if  they  withheld  the  rents,  the  party  injured  was  at  liberty  to  bring  an 
action  against  them.  It  is  not  necessary  to  consider  the  general  effect  of  the 
Act  of  Parliament  upon  the  situation  of  the  parties  to  this  suit,  it  is  sufficient 
to  say  that  it  did  not  take  away  the  right  of  action  from  the  burgesses, 
whose  annual  payments  were  withheld.  The  declaration  being  good,  the 
question  is,  whether  the  plea  can  be  supported.  This  division  of  the  land 
took  place  under  an  Act  of  Parliament.  It  is  not  suggested  on  the  record 
that  there  existed  any  obligations  to  previous  creditors  when  this  property 
came  into  the  hands  of  the  new  corporation.  If  there  had  been  a  debt  bind- 
ing on  the  old  corporation,  it  would  have  bound  the  new  corporation  also ; 
but  there  is  no  statement  to  that  effect  in  the  plea.  The  defendants  should 
haTe  alleged,  that  the  debts  which  they  had  paid  consisted  of  interest  arising 
from  debts  charged  on  the  allotted  lands,  else  they  do  not  establish  any  right 
to  pay  their  creditors  in  priority  to  the  plaintiff.  It  ought  also  to  appear  that 
the  debts  were  due  before  the  passing  of  the  Municipal  Corporations'  Act ; 
but  here  there  is  no  statement  of  any  antecedent  debts  which  can  injure  the 
rights  of  the  burgesses.  It  may  be  that  the  plea  was  intended  to  convey  such 
a  statement,  but  it  has  not  done  so ;  and  moreover,  the  fact  is  denied  by 
the  replication.  It  is  enough,  however,  to  say,  that  the  plea  is  bad  on  gene- 
ral demurrer,  as  it  ought  to  have  shewn  an  obligation  on  the  part  of  the  cor- 
poration to  pay  their  debts,  as  well  as  a  claim  made  by  their  creditors  prior 
to  that  of  the  burgesses. 

Parks,  B. — ^The  question  is,  whether  this  declaration,  which  is  founded  on 
an  ordinance  or  bye-law,  is  good.  I  think  it  is ;  and  that  independently  of 
the  Act  of  Parliament,  an  action  could  be  maintained  on  this  bye-law  by  the 
person  who  is  to  be  benefited  by  it.  The  declaration  does  not  state  in  what 
manner  the  corporators  depastured  the  land ;  but  it  alleges,  that  after  the 
passing  of  the  Enclosure  Act,  the  corporatbn  made  a  bye-law,  by  which  they 
ordered  the  common*land  to  be  leased,  and  the  rent  to  be  divided  amongst 
the  burgesses.  By  a  subsequent  bye-law,  the  annual  payments  to  the  bui- 
gesses  are  increased  to  ten  pounds.  I  think,  according  to  the  argument  of 
Mr.  WUliamtf  that  this  bye-law  was  binding  on  the  corporation  as  lex  loci. 
Each  burgess  then  would  be  entitled  to  receive  from  the  common  attorney,  the 
annual  sum  often  pounds,  and  would,  at  common  law,  have  a  right  of  action 
for  that  sum,  if  it  were  withheld.  The  office  of  common  attorney  having 
been  taken  away  by  the  Municipal  Act,  it  became  the  imperative  duty  of 
the  corporation  to  pay  this  sum  to  the  burgesses.  The  Municipal  Corpora- 
tioDs'  Act  continues  all  parties  in  possession  of  the  rights  they  have  enjoyed 
by  usage.    Its  efiect  is  to  constitute  a  right,  subject  to  be  defeated  by  law. 

VOL.  I.  2  H 
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The  benefit,  tnen,  is  converted  into  a  right ;  and  taking  the  bje-law  and 
Statute  together,  the  declaration  shews  a  title  to  recover ;  for  we  are  not  to 
»,    w  presume  the  existence  of  debts,  with  a  view  to  prevent  the  corporation  from 

The  Mayor,  ,.  .ti,        i  r**.  .         ,.         .,         ...  . 

Aldermen,  aod  complying  with  the  bye-law.     The  question  then  is,  whether  the  plea  is  good. 

th^^Borou^h^of  '^  **  framed  on  the  ground,  that  the  corporation  may  apply  their  funds  in 
Swansea.  discharge  of  their  debts  accrued  before  the  passing  of  the  Municipal  Corpo> 
^tions'  Act,  as  they  are  not  to  grant  a  benefit  to  parties  at  the  ezpence  of 
creditors.  We  will  suppose,  for  the  present,  that  that  view  is  correct.  I 
doubt,  however,  whether  the  plea  is  not  bad  on  general  demurrer^  for  it  only 
states  payment  of  rents  and  money  in  satisfaction  of  debts  then  due  and 
owing.  The  meaning  of  that  must  be,  that  the  debts  were  due  at  the  time 
of  payment,  not  at  the  passing  of  the  Act.  But,  then,  it  is  aigued,  that 
this  defect  is  cured,  by  the  statements  that  the  defendants  necetsartly  paid 
these  sums,  and  that  they  were  payable  in  priority  and  preference.  That, 
however,  is  not  sufficient,  as  the  defendants  should  have  averred  that  they 
were  under  an  absolute  obligation  to  pay  these  debts.  It  is  consistent  with 
the  plea,  that  they  may  have  had  property  elsewhere,  out  of  which  the 
claims  of  creditors  could  have  been  satisfied.  The  Act  of  Parliament  pre- 
vents the  corporation  from  defeating  the  rights  of  their  burgesses,  by  volun- 
tary payments  to  creditors.  The  burgesses  are  entitled  to  be  paid  out  of  the 
surplus  rents.  It  is  to  be  observed,  that  the  rights  of  creditors  are  not  im- 
paired by  this  mode  of  payment,  as  they  are  still  at  liberty  to  sue  ;  aod  if 
they  take  the  whole  corporation  property,  there  is  an  end  of  the  annual  pay- 
ments to  the  freemen.  It  is  unnecessary  to  consider  whether  this  replica- 
tion can  be  supported,  for  the  plea  being  bad,  our  judgment  must  be  for  the 
plaintiff. 

Alderson,  B. — I  think  the  corporation  had  authority  to  make  this  bye-law 
for  the  distribution  of  their  funds ;  and  that  an  action  of  debt  would  lie  fo 
recover  the  annual  sums.  It  became  the  duty  of  the  common  attorney  of  the 
borough,  to  make  these  annual  payments  ;  and  when  that  office  was  abolished, 
the  duty  devolved  upon  the  corporation ;  and  then  an  action  of  debt  may 
be  maintained  against  them.  The  plea  is  bad,  as  the  corporation  need  not 
have  paid  their  creditors  more  than  they  were  actually  compelled  to  pay. 
If  indeed  their  creditors  take  away  their  lands,  the  rights  of  the  freemen  are 
at  an  end,  as  there  is  an  end  of  that  from  which  their  rights  were  generated. 
I  think  the  plea  is  bad  also  on  the  ground  that  it  does  not  sufficiently  state 
that  the  creditors  had  a  claim  to  payment  prior  to  that  of  the  plaintiff.  The 
plea  in  subsUnce  alleges,  that  the  defendants  paid  the  creditors,  because  they 
were  of  opinion  that  they  had  a  right  to  pay  them. 

Judgment  for  the  plaintiC 
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Dob,  on  the  several  demises  of  Thomas  Amlot  and  Raghabl     ^^i^- 
bis  Wife,  and  Daniel  Davies  v.  Rees  Davies. 

I^JECTMENT  to  recover  an  undivided  moiety  of  a  dwelling-house,  and  A  testator  being 

garden  and  preniis^e^^,  R>tnate  in  the  parish  of  St.  Mary,  Cardigan^  in  two*houwe  and 

the  county  of  Cardigan.     On  the  trial,  before  Gurney,  B.,  at  the  Summer  gardens,  devis- 

Assizes  for  that  county,  1838,  the  jury  found  a  verdict  for  the  plaintiff*,  trustees  in  the 

subject  to  the  opinion  of  the  Court  on  the  following  case: — One  David  f?**°Ti^.n 

JameM  being  seised  in  fee  of  the  house  and  garden  in  question,  and  of  another  trust  that  they, 

dwelling-house  and  garden,  in  the  occupation  of  one  David  Davies,  on  9th  ^^a  xliff^do 

January,  1817,  duly  made  and  executed  his  will,  so  as  to  pass  real  estates,  and  shall  pay 

in  these  words  "  I  give  and  devise  all  that  my  messuage  or  dwelling-house  mts'l^^sues,^ 

and  garden,  with   the  rights,  Ac.,  in  the  tenure  or  occupation  of  David  JJe,^7^uIlto 

Davies,  and  also  all  that  other  my  messuage  or  dwelling-house  and  garden,  mj  wife.  M.  /., 

with  the  rights,  &c.,  wherein  I  now  reside,  and   both  situate    in  Pendre^  loTonga^tTme 

in  the  town  of  Cardigan,  in  the  county  of  Cardigan,  together  with  all  •»  ■*»«  •*>*"  >•«- 

-        r.  ,  ,  *    1        .  .       ,^  main  a  widow; 

deeds,  papers,  and  writmgs  whatsoever,  thereunto  belongmg,  unto  the  Rev.  and  from  and 

DanUl  Daviee  and  John  Mathias,  and  their  heirs,  upon  trust,  that  they  ^^ItJjSnnhu 

the  said  Rev.  Daniel  Daviee  and  John  Mathias  do  and  shall  pay  and  apply  estate  to  the 

the   rents,   issues,   and  profits   thereof,  and   of  every  part   thereof  unto  Sf  al^wd  ewy 

my  dear  wife,  Margaret  Jamee,  yearly  and  every  year,  during  so  long  a  °^.™7  ^^^^  °' 

time  as  she  shall  remain  a  widow,  and  from  and  after  the  determination  of  said^Te,  j/.j![ 

that  estate,  to  the  use  and  behoof  of  all  and  every  of  my  child  or  children,  ^^"i^^Jj*^!^ 

by  my  said  wife  Margaret  Jamee,  equally  to  be  divided  between  them,  share  tween  them, 

nnd  share  alike,  and  the  lawful  issue  of  their,  or  her,  or  his  bodies  or  body  Jii^*  mud*  hV* 

for  ever ;  and  for  default  of  such  issue,  to  the  use  and  behoof  of  my  nephew,  Is'^ful  issue  of 

David  Jamee,  his  heirs  and  assigns  for  ever.     I  give,  devise  and  bequeath  his  bodies  or 

unto  my  daughter,  Francee  Jamee,  the  sum  of  300/.,  to  be  paid  her  when  she  J^^forVefwiU 

attains  the  age  of  twenty -one  years,  and  the  house  where  she  now  lives,  of  such  issue,  to 

aOer  the  decease  of  her  mother,  or  the  day  of  her  intermarriage;  also  I  hoof'of^ 

give,  devise,  and  bequeath  unto  my  daughter  Raehael  Jamee,  the  sum  of  "fphew,  I).  /., 

300/.,  when  she  attains  the  age  of  twenty-one  years,  and  the  house  now  in  assignl forever, 

the  occupation  of  Mr.  David  Daviee,  after  the  decease  of  her  mother,  or  the  \^^^^  ^  e^Jh* 

day  of  her  intermarriage  ;  and  in  the  case  of  either  of  my  daughters  aforesaid  untomydaugh- 

dying  without  lawful  issue,  before  the  said  sum  or  sums  are  paid,  then  the  ^mofSOoir  to 

share  or  shares  of  her  or  them  dyings  to  be  divided  amongst  the  survivors  ^  P«i<l  ^«r 

or  survivor  of  them.     And  I  give,  devise,  and  bequeath  all  my  household  tains  the  age' of 

twenty  •one 
years,  and  the  house  where  she  row  I'itps,  after  the  decease  of  her  mother,  or  the  day  of  her 
mtermarrisge.  Also  I  give,  devise,  and  hpqueath  unto  my  daughter,  R,  J.,  the  sum  of  300/ , 
when  she  attains  the  age  of  twenty-one  years,  and  the  house  now  in  the  occupation  of  D.  D., 
after  the  deceaae  of  her  mother,  or  the  day  of  her  intermarriage.*'  The  two  houses  separately 
devised  to  the  two  daughter*,  were  the  same  as  those  mentioned  in  the  former  part  of  the  will. 
The  testator,  at  the  time  of  his  death,  left  no  other  children  than  the  two  daughters  mentioned 
in  hia  will,  and  they,  after  the  death  of  their  mother,  Jtf.  /.,  entered  into  the  separate  posnes- 
sion  of  the  two  houses.  F.  /.,  one  of  the  dau|^htcrs,  afterwards  died,  and  the  defendant,  her 
husband,  continued  in  possession  of  the  dwellmg-house  in  her  occupation.  An  ejectment  hav- 
ing Keen  brought  by  the  other  daughter  to  recover  an  undivided  moiety  of  this  house  .*— 

Heldf  that  the  two  daughters  took  an  entate  for  life  in  each  house,  with  remainder  to  them 
as  tenants  in  common  in  tail ;  and  therefore  that  the  plaintiff  was  entitled  to  recover. 
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furniiure,  moveable  estate  and  efiects,  of  what  nature  or  kind  soever,  not  al- 
ready bequeathed,  unto  the  said  Rev.  Daniel  DavieM,  and  John  Maihias, 
subject  to  the  payment  of  my  legacies  aforesaid,  just  debts,  and  funeral  ex- 
pences,  in  trust  for  my  wife,  Margaret  Jametj  to  be  enjoyed  by  her,  and  be 
at  her  own  disposal,  during  so  long  time  as  she  continues  my  widow ;  and 
after  the  determination  of  that  estate,  to  be  divided  amongst  all  and  every  my 
child  or  children  by  my  said  wife,  Margaret  James,  as  shall  be  living  at  the 
time  of  her  decease  or  intermarriage,  and  the  lawful  issue  (if  any)  of  her  or 
them  so  dying,  to  have  the  share  of  such  their  parents,  departing  this  life  as 
aforesaid,  equally  divided  between  them,  or  amongst  them ;  and  in  case  of 
my  wife,  Margaret  James,  intermarrying  with  any  husband  after  my  decease, 
then  I  will  and  direct  that  the  sum  of  20/.  be  paid  her  by  my  said  trustees 
and  I  hereby  revoke  all  former  wills  by  me  at  any  time  heretofore  made ;  and 
I  appoint  my  said  wife,  Margaret  James  sole  executrix  of  this  my  last  wih 
and  testament.     In  witness,  &c." 

The  testator  died  in  November,  1821,  without  having  altered  or  revoked  his 
will,  leaving  his  wife,  Margaret,  and  two  children  only,  viz.,  the  daughters  of 
him  and  his  said  wife  Margaret,  mentioned  in  his  said  will,  surviving  him. 
The  house  and  garden  and  premises  in  question,  are  the  house  and  premises 
described  in  the  former  part  of  the  will,  as  the  house  in  which  the  testator  then 
resided ;  and  in  the  latter  part  of  the  will,  as  the  house  wherein  his  daughter 
Frances  James  lived.  Margaret  James,  the  testator's  widow,  survived  hira 
and,  on  his  death,  took  possession  of  both  the  houses  and  gardens  mentioneu 
in  the  will,  and  continued  in  the  receipt  of  the  rents  and  profits  thereof  until 
her  death,  on  the  Ist  June,  1833. 

At  the  time  of  making  the  will,  the  testator  was  aged  53  years,  and  his  wife 
Margaret  was  aged  45  years. 

On  the  death  of  the  widow,  the  testatx>r's  daughter,  Frances,  who  attained 
her  age  of  twenty-one  years  on  the  21st  day  of  September,  1828,  and  who 
between  the  dates  of  the  deaths  of  her  said  father  and  mother,  namely,  on 
the  10th  day  of  December,  1829,  had  married  the  defendant,  Rees  Davies, 
took  possession  of  the  house  and  garden  and  premises  in  question ;  and  the 
testator's  daughter,  Rachael{vfho  on  the  8d of  ^i^«f,  1833,  married  Thomas 
Amiot,  the  lessor  of  the  plaintiff),  took  possession  of  the  house  and  garden 
described  in  the  will,  as  ''the  house  and  garden  in  the  occupation  of  David 
Davies^^  The  testator^s  daughter,  Frances,  died  in  October,  1833,  leaving 
her  husband,  and  their  only  child,  Hannah,  her  surviving.  Hannah  died  on 
the  15th  October,  1 836,  an  infant,  and  without  ever  having  been  married.  The 
day  of  the  demise  laid  in  the  declaration,  was  the  2di  January,  1837.  Dantei 
Davies,  the  lessor  of  the  plaintiff,  was  the  surviving  devisee  in  trust,  mentkmed 
in  the  testator's  will.  The  houses  mentioned  in  the  former  and  latter  part  of 
•he  will  are  the  same.  The  question  for  the  opinion  of  the  Court  was, 
whether,  on  the  construction  of  the  will,  the  plaintiff  was  entitled  to  recover 
an  undivided  moiety  of  the  house  in  the  possession  of  the  defendant 

Points  of  argument  on  behalf  of  the  plaintiff. 

The  plaintiff  means  to  contend,  that  by  the  true  construction  of  the  will  of 
David  James,  the  limitations  of  the  house  in  question,  in  legal  effect,  are  as 
follows,  viz.,  to  the  trustees  during  the  life  or  widowhood  of  the  testator'? 
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widow,  in  tnist  for  ber,  with  remainder  to  his  daughter,  Francett  for  life,  with  Bxehegwr, 
remainder  to  the  testator^s  children,  as  tenants  in  common  in  tail,  with  re- 
mainder to  the  testator's  nephew,  David  Jame9,  in  fee;  that  consequently,  on 
the  decease  of  the  widow,  the  daughter  Frances  being  tenant  for  life  in  pos- 
session of  the  house  in  question,  with  an  immediate  remainder  to  herself  and 
her  sister  Rachael  (being  the  only  children  of  the  testator)  as  tenants  in  com- 
mon in  tail,  became  by  merger  of  the  two  estates  in  respect  of  one  undivided 
moiety  of  the  house  in  question,  tenant  in  tail  in  possession  of  such  moiety ; 
and  that  accordingly,  upon  her  death,  her  husband,  R.  Davies  (the  defendant), 
l)ecame  entitled  thereto,  as  tenant  by  the  curtesy,  and  her  sister  Raehael 
(the  lessor  of  the  plaintiff),  became  entitled  to  the  othelr  undivided  moiety 
sought  to  be  recovered  in  this  ejectment. 

E,  F.  Williams,  for  the  lessors  of  the  plaintiflT,  cited  Powell  on  Devisee,  by 
Jarmanj  363 ;  Chambers  v.  BraiUford  (a) ;  1  Preston  on  Estates,  260 ; 
3  Preston  on  Conveyancing,  483;  2  Roll.  Abrid,  417,  pi.  6,  **  Remainder;" 
18  Finer,  393,  pi.  6. 

y.  Wilson,  for  the  defendant. — The  testator  intended  to  give  to  each  of  his 
daughters  an  estate  tail  in  severalty  in  each  house.  This  is  clear,  from  his 
having  used  the  words  "equally  to  be  divided,"  Fisher  v,Wigg(b),  lie 
considers  the  houses  to  be  equal  in  value,  and  therefore  gives  one  bouse  to 
each  of  his  daughters.  The  word  "  his,''  which  precedes  **  bodies  or  body," 
must  be  rejected,  since  it  is  clear  that  the  testator  intended  to  provide  for 
his  two  daughters  only,  as  he  had  no  other  children  living  at  the  time  of  his 
will,  and  of  his  death.  His  intention  therefore  being  to  divide  his  property 
equally  between  his  daughters,  that  intention  will  be  frustrated  if  the  plain- 
tiflf's  construction  of  this  will  is  supported.  For  then  it  would  follow,  that 
if  Frances  had  died,  leaving  issue,  her  sister  would  be  entitled  to  three-fourths 
of  this  estate.  He  cited  2  Powell  on  Devises,  by  Jarman,  626 ;  Vin,  Abrid, 
"  Devise,"  249,  pi.  1  ;  Atkins'  Case  (c),  Doe,  d.  Stopford  v.  Slopford  (d), 
Hardman  v.  Johnson  (e)^  Doe.  v.  Gell{f). 

Lord  Abingbr,  C.  B. — The  mtention  of  the  testator  is  to  be  collected  from 
the  words  of  the  will ;  and  we  must  construe  it,  as  we  should  do,  if  he  had 
more  property  and  other  children.  He  gives  to  his  wife  an  estate  for  life  or 
widowhood,  and  then  an  estate  tail  to  his  daughters ;  and  in  a  subsequent 
part  of  the  will,  he  gives  each  of  his  daughters  an  estate  for  life  in  each  house. 
The  result  is,  that  the  plaintiff  is  entitled  to  recover  an  undivided  moiety  of 
the  house  in  question. 

Parks,  B. — If  we  were  at  liberty,  to  substitute  our  own  conjectures,  in 
the  room  of  what  is  stated  on  the  face  of  the  will,  we  might  perhaps  be  of 
opinion  that  the  testator  intended  to  divide  the  houses  between  the  two 
daughters  ;  but  we  are  not  to  guess  at  the  meaning  of  the  testator,  but  to 

(a)  19  Vw.  jun.  652.  (rf)  5  East,  501. 

ih)  I  P.  Wins.  15.  (c)  3  Meriv.  34? 

(c)  Moor,  503.  (/)  4  Dow.  &  R.  387. 
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construe  the  words  of  the  will,  and  make  them  consistent  if  we  can.  This 
can  be  done  by  holding  that  the  testator  has  given  to  each  daughter  an  estate 
for  life  in  each  house,  with  remainder  to  them  as  tenants  in  common  in  tail, 
and  then  the  lessor  of  the  plaintiff*  will  be  entitled  to  recover  an  undivided 
moiety  of  the  house  in  the  possession  of  Franeet, 


Aldbrson,  B.,  concurred. 


Judgment  for  the  lessors  of  the  plaintiff. 


Tripp  and  others.  Assignees  of  Bennett,  a  Bankrupt,  r. 
Armitagb  and  others. 


B.,  a  builder,      ^W^OVER  for  deal  sash  frames  and  other  goods  and  chattels.    Hta^ :  fir^t 
undertook  for  a  as  to  all  the  causes  of  action  in  the  declaration  mentioned,  except  &«"  to 

build  nn  hotel  the  alleged  conversion  of  part  of  the  goods  and  chattels  therein  mentioned  ; 
o7whi<Tthe'^*  that  is  to  say,  of  a  cylinder,  &c.,  (not  including  the  deal  sash  frames),  Not 
defendants  Guilty ;  Mcofic/,  that  the  plaintiffs  were  not  possessed,  as  of  their  own  pro- 
t^ea!  and  to'do  P^^ty*  ^^  ^^^^^  assignees  aforesaid,  of  the  said  goods  and  chattels  in  the  said 
declaration  mentioned,  to  which  the  said  first  plea  is  pleaded,  or  any  part 
thereof ;  and  thirds  payment  of  money  into  Court,  in  respect  of  chattels  ad- 
mitted to  have  been  converted  by  the  defendants.  The  plaintiffs  joined  issue 
on  the  first  and  second  pleas,  and  took  the  money  out  of  Ck>urt,  in  satisfac- 
tion and  discharge  of  their  demand  pro  tanto. 

At  the  trial,  before  Ix>rd  Ahinger,  C.  J.,  at  the  GlaucesterMhire  Summer 
earnVbimkrupt,  Assizes,  1838,  the  following  facts  appeared  in  evidence.     The  plaintiffs  were 

it  ahouid  be       (h^  assignees  of  Bennett^  a  bankrupt,  and  the  defendants  were  the  trustees 
lawful  for  the        ^   ,      J?.    _       _         __      ,  _  i., .  t      .        i  •      i 

defendauts  to     of  the  Cheltenham  Hotel  Company.     This  oompany,  havmg  determmed  upon 

oVthJ^tooW^oT-^  building  a  large  hotel  in  Cheltenham,  advertized  for  tenders,  and  several 

ready  done,  and  tenders  having  been  sent  in,  they  ultimately  accepted  that  of  the  bankmpt, 

^e  agreement,    Bennett,   A  certain  agreement  was  thereupon  entered  into  between  Bennett, 

of  the  first  part ;  his  sureties,  of  the  second  part ;  and  the  defendants,  of 

the  third  part.     This  agreement  recited,  that  the  company  had  lieen  formed 

for  the  purpose  of  building  an  hotel,  with  coach-houses  and  tap,  and  that  plans 

and  specifications  had  been  made  by  R,  W.  /.,  the  architect  of  the  company, 

and  that  such  plans  and  specifications  were  intended  to  be  lodged  with  the 


1  the  work, 
except  the 
plumbing  tnd 
ironmo'ige'ij, 
which  weie  to 
bp  done  bj  the 
defend  ant  a' 
workmen.    It 
wan  afrreed, 
that  if  B.  be- 


and  that  thej 
ahouid  pay  to 
B.  ao  much 
money  only  aa 
ahouid  be  ad- 
judged to  be 
theralueofthe 


bankruptcy,  aome  deal  aash-framea,  tbe  subject  among  other  things  of  the  preaeot  m 
were  lying  at  the  bankrupt*!  premiaea ;  to  theae  the  ironmongers  of  the  defennants  had 
plied  pullies,  and  in  this  state  they  had  been  seen  and  approved  by  the  clerk  of  the  « 


tDorJEc  already 
done  and  /ited 

by  him.  'The  defendants  employed  a  clerk  of  the  works,  whose  dutv  it  was  to  inspect  the  ma- 
terials supplied  by  the  bankrupt,  and  none  were  used  upon  the  building  but  such  as  had  been 
approred  oy  him.  Before  the  hotel  waa  completed,  B.  became  a  bankrupt.  Shortly  before  the 
.    .        .   li  „_     .i^.__.  L__  ^i_.-  *  ..^_  .  action, 

aup- 
approved  by  the  clerk  of  the  works. 
Xfter  the  bankruptcr,  the  sash-frsmea  were  brought  to  the  defetidants'  premises :  the  assisneea 
then  made  a  demand  of  the  **  aash-frames,'*  and  upon  the  defendants'  refusal  lo  deliver  them, 
brought  an  action  of  trover : 

h^  first,  that  this  waa  a  contract  for  the  performance  of  certain  work,  and  not  for  the  sale 
of  goods,  and  that  the  aaah-fi^mea  did  not  become  the  property  of  the  defendants  until  they 
were  fixed  to  the  building.  Held  aiau,  that  although  the  defendants  might  be  entitled  to  keep 
the  sash-frames,  for  the  purpose  of  severing  the  puTiies,  yet  a  demand  of  the  sash-frames  gene* 
zmlW,  and  a  general  refuaal,  were  evidence  of  a  conversion. 

SmitU,  that  the  defendanta  need. not  have  pleaded  specially  that  they  kept  the  sash-franies 
for  the  purpose  of  remoTing  the  pullies. 
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said  R.  W.  /.,  for  the  joint  use  of  the  said  parties ;  and  that  by  agreements  of     Ex^^. 
equal  dnte  therewith,  which  had  been  submitted  to  the  said  Bennett,  Churchill 
and  Mallory  had  agreed  to  do  the  ironmongery,  and  Mark  Barrett  the 
painting,  plumbing,  and  glazing,  and  that  the  said  Bennett  had  agreed  to  do 
all  the  work,  except  as  aforesaid,  and  papering,  at  the  price  of  15,381/.  8«.  4d, 
The  agreement  then  stated,  that  the  said  Bennett  covenanted  for  himself,  his 
heirs,  &c.,  with  the  defendants,  that  he  would  build  the  said  hotel  (except  as 
aforesaid),  and  render  the  same  (it  for  habitation,  to  the  satisfaction  of  the 
said  R,  W,  J,  the  architect,  by  the  times  therein  mentioned,  (here  were  enume- 
rated various  times,  at  which  portions  of  the  work  were  to  be  completed),  and 
that  if  he  the  said  Bennett  should  neglect  to  complete  any  one  portion  of  the 
work  by  the  time  therein  appointed,  or  several  portions  of  the  works,  by  the 
times  respectively  appointed,  he  should  forfeit  and  pay,  to  the  defendants,  as 
liquidated  damages,  the  sum  of  250/.,  and  the  defendants  should  be  entitled 
to  set  off  the  said  sum.     The  agreement  also  contained  the  following  clause : 
"  And  if  the  said  Thcmae  Hale  Bennett,  his  executors,  or  administrators,  at 
any  time  or  times,  shall  omit  to  go  on  with,  or  neglect  to  do  the  said  works, 
matters,  and  things  hereby  agreed  to  be  done  by  him,  as  expeditiously  as  he 
might  do,  in  the  judgment  of  the  said  R,  W.  /.,  or  other  architect  of  the  said 
company  for  the  time  being,  or  in  case  the  said  Thomae  Hale  Bennett  shall 
become  bankrupt  or  insolvent,  or  being  arrested,  shall  go  to  gaol  before  the 
said  work  shall  be  completed  and  finished,  then  and  in  any  or  either  of  such 
cases  it  shall  and  may  be  lawful  to  and  for  the  said  Edward  Armitage,  &c. 
(the  defendants),  their  heirs  and  assigns,  to  take  possession  of  the  work  then 
already  done  by  the  said  T.  H  Bennett,  his  executors  or  administrators,  and 
to  aroid  and  put  an  end  to  this  agreement,  and  thereupon  the  several  clauses 
and  agreements  herein  contained,  on  the  part  of  the  said  Edward  Armitage, 
&c.,  their  heirs,  &c.,  shall  be  absolutely  null  and  void  to  all  intents  and  pur- 
poses whatsoever :  And  the  said  Edward  Armitage,  &c.,  shall  pay  to  the  said 
Thomae  Hale  Bennett,  his  executors  or  administrators,  or  his  or  their 
assignee,  as  the  case  may  be,  so  much  money,  and  only  so  much  money  as  the 
said  R,  W,  /,  or  the  other  architect  for  the  time  being  of  the  said  company, 
shall  adjudge  to  be  the  fair  worth  of  the  work  actually  done  and  fixed  by  the 
said  T.  H  Bennett  to  the  said  hotel,  as  compared  with  the  whole  work  to  be 
dDne  for  the  price  of  15,381/.  8«.  4c/."     It  was  also  stipulated  that  Bennett 
should  not  be  paid  for  any  extra  work,  material,  matter,  or  thing  beyond 
1 5,381/.  %s.  Ad,    The  agreement  also  contained  a  proviso,  that  should  the  said 
trustees  require  any  additions  to  or  alterations  in  the  said  building,  or  the 
mode  of  doing  the  -same,  and  should,  by  writing  under  their  hands,  counter- 
signed by  R,  W.  /.,  direct  the  same  to  be  done,  then  such  additions  or  varia. 
tions  should  be  made,  but  should  not  in  any  respect  break  or  annul  or 
make  void  the  agreement ;  but  the  difference  caused  by  such  additions  or 
Tariations  should  be  valued  by  the  said  R,  W,  /.,  and  should  be  paid  to  or 
allowed  to  the  said  Bennett,  as  the  case  might  be.     Then  followed  a  covenant, 
by  the  defendants,  to  pay  the  money  by  instalments  at  certain  dales,  cor- 
responding with  the  times  at  which  the  specified  works  were  to  be  performed. 
There  was  also  a  proviso  making  the  doing  the  work  a  condition  precedent  to 
payment,  and  making  the  architect's  certificate  necessary  before  payment ; 
and  another  proviso,  by  which  all  disputes,  arising  out  of  the  agreement^ 
were  referred  to  the  arbitration  of  the  R.  W.  /.,  the  architect. 
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This  agreement  was  executed  by  Benneii,  his  sureties,  and  the  defimdants. 
The  defendants  employed  a  clerk  of  the  works,  named  TumbuU,  whose  duty 
it  was  to  superintend  the  works  whilst  in  progress,  and  examine  the  materials 
furnished  by  the  bankrupt,  and  no  materials  to  which  he  objected  were  em- 
ployed in  the  building.  Before  the  hotel  was  completed,  Bennett  became  a 
bankrupt.  Shortly  before  this  time,  he  had  in  his  workshop  some  deal  sash 
frames,  in  which  brass  pullies  had  been  inserted  by  Churchill  and  MMory, 
the  ironmongers  employed  by  the  defendants,  and  in  that  state  they  were  in- 
spected and  approved  by  the  clerk  of  the  works.  A(\er  the  bankruptcy,  they 
were  brought  to  the  hotel  premises,  and  being  demanded  by  the  assignees, 
the  defendants  refused  to  give  them  up.  This  demand  and  refusal  consti- 
tuted the  alleged  conversion.  By  the  course  of  dealing  between  the  bankrupt 
and  the  defendants,  the  latter  were  in  the  habit  of  making  occasioned  ad- 
vances to  the  former,  as  the  work  proceeded  ;  and  at  the  time  of  the  bank- 
ruptcy, had  advanced  to  him  the  sum  of  816/.  11 «.  above  the  value  of  the 
work  that  had  been  done.  Under  these  circumstances,  the  defendants  con- 
tended at  the  trial,  that  the  sash  frames,  and  other  property,  haTing  been 
bought  specifically  for  the  hotel,  and  money  having  been  paid  by  the  defend- 
ants upon  them,  they  became  the  property  of  the  defendants,  and  that  at  all 
events  they  had  a  lien  upon  them,  in  respect  of  the  money  so  advanced.  The 
value  of  the  sashes  and  frames  amounted  to  9/.  be.  On  the  other  hand  it  was 
insisted,  that  the  property  in  the  sashes  passed  to  the  plaintifis,  as  assignees. 
Lord  Afnnger,  C.  B.,  in  summing  up  the  case  to  the  jury,  said,  that  the 
assignees  were  not  in  possession  of  the  sashes,  that  they  had  no  right  to  take 
them  with  the  pullies  in  them,  that  they  had  not  any  right  to  claim  the  whole, 
and  that  if  a  certain  witness  was  to  be  believed,  the  defendants  were  entitled 
to  the  verdict.  The  jury  having,  under  this  direction,  found  for  the  defend- 
ants, the  learned  Chief  Baron  gave  the  plaintifls  leave  to  move  to  enter  a 
verdict  for  9/.  5«.,  if  the  Court  should  be  of  opinion  that  the  plaintifls  were 
entitled  to  recover  the  value  of  the  sashes.  A  rule  niei  having  been  obtained 
accordingly, 

Matile  and  Greaves  shewed  cause. — The  property  in  the  sash  frames 
passed  to  the  defendants,  the  trustees,  since  they  must  be  considered  to  hare 
paid  for  them  by  means  of  their  advances  to  the  bankrupt,  beyond  the  value 
of  the  work  done  by  him.  But  payment  was  not  absolutely  necessary ;  for 
by  the  common  law,  nothing  more  is  requisite  to  pass  property  in  a  chattel, 
than  a  contract  on  good  consideration,  and  a  pointing  out  of  the  specific 
chattel  furnished  under  that  contract.  In  Dixon  v.  Yatee  (a),  Parke,  J.,  says 
**  The  very  appropriatk>n  of  the  chattel  is  equivalent  to  delivery  by  the 
vendor,  and  the  assent  of  the  vendee  to  take  the  specific  chattel,  and  to  pay 
the  price,  is  equivalent  to  his  accepting  possession.  The  effect  of  the  con- 
tract, therefore,  is  to  vest  the  property  in  the  bargainee.'^  Here  has  been  an 
appropriation  of  the  property ;  for  as  soon  as  the  sashes  were  completed  by 
the  addition  of  the  defendants'  pullies,  and  the  clerk  of  the  works  had  ex- 
pressed himself  satisfied  with  them,  they  vested  in  the  defendants.  The  case 
of  MaherUy  v.  Sheppard  {hi),  may  be  cited  on  the  other  side,  but  is  not  ap- 
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plicable,  as  it  turned  upon  a  question  of  a  sufficient  acceptance,  under  the 
Statute  of  Frauds  ;  and,  besides,  there  was  no  approval  or  pointing  out  of  the 
things  sold.  The  present  case  is  independent  of  that  Statute ;  and,  more- 
over, there  has  been  a  part  payment.— -[Par Ae,  B. — You  say  the  meaning  of 
the  contract  is,  that  the  property  should  pass  to  the  defendants;  but  in 
reality  the  contract  was,  that  the  bankrupt^  should  put  the  sashes  into  the 
house.  The  agreement  was  that  he  should  be  paid  one  sum  for  the  entire 
work ;  there  was  no  bargain  as  to  each  article.] — There  need  not  be  a  bargain 
for  each  article  to  enable  the  property  to  pass.  This  case  is  not  to  be 
governed  by  the  Statute  of  Frauds,  which  applies  to  contracts  of  sale  and  de- 
livery only  ;  whereas  there  are  contracts  where  the  sale  of  goods  is  only  an 
ingredient,  as,  for  instance,  contracts  for  the  performance  of  work  and  sale  of 
goods  at  the  same  time  ;  and  to  such  the  Statute  would  not  apply.  EUioU  v. 
Pybu9  (c),  turned  upon  the  question  of  acceptance.  In  Atkinson  v.  Bell{d), 
there  was  no  specific  appropriation  of  the  machines  furnished  under  the  con- 
tract. Here  the  window  frames  are  the  joint  product  of  the  labour  of  the 
bankrupt,  and  the  materials  of  the  defendants;  and  by  allowing  the  puUies  to 
oe  put  in,  the  defendants  assented  to  the  vesting  of  the  property  in  them. 
In  Woods  V.  Russell  (e),  the  rudder  and  cordage  were  approved  by  the  pur- 
chaser of  the  ship,  and  they  were  held  to  pass  to  him.  Clarke  v.Spence  (/)> 
is  also  in  point.---[i'arA6,  B. — That  case  did  not  proceed  on  the  approval  of 
the  party  who  had  ordered  the  vessel,  but  on  the  agreement  to  pay  by  in- 
stalments.]— In  Rhode  v.  Thwaites  (g),  property  was  held  to  pass  by  virtue 
of  an  appropriation. — [Lord  Abinger,  C.  B.— -Suppose  the  bankrupt  had  kept 
the  frames  in  his  shop,  no  action  for  goods  bargained  and  sold  could  have 
been  brought  against  him  by  the  trustees.] — The  rule  of  law,  from  all  the 
cases,  is,  that  where  it  is  agreed  that  certain  articles  are  to  be  the  property  of 
another,  then,  if  they  are  identified  and  approved  of,  they  pass  to  that  other, 
whether  there  be  a  contract  of  sale  or  not.  The  defendants  are  tenants 
in  common  with  the  assignees  of  the  frames^  and  acquired  a  title  to  them  as 
soon  as  the  pullies,  which  were  their  property,  were  inserted.  That  being 
the  case,  they  have  not  been  guilty  of  a  conversion ;  for  a  tenant  in  common 
cannot  be  guilty  of  converting  the  common  property,  unless  he  destroys  it, 
Fennmgs  v.  Lord  Grenville  (A).  But  in  this  case,  the  defendants  have  ap- 
plied the  property  to  the  only  use  to  which  it  was  appIic:Lble.  Again,  the 
defendant  had  a  lien  on  these  sashes,  and,  being  in  possession  of  them,  can- 
not be  said  to  have  converted  them.  A  tenant  in  common  may  find  it  neces- 
sary to  carry  away  the  joint  property  for  a  particular  purpose,  as  for  instance, 
to  weigh  it,  and  then  that  act  would  not  constitute  a  conversion.  Here  there 
has  been  no  conversion,  in  fact,  as  the  defendants  were  in  possession  of  the 
property,  and  had  a  lien  upon  it,  and,  therefore,  were  not  bound  to  plead 
specially,  since  by  so  doing  they  would  have  admitted  a  conversion,  whereas 
none,  in  fact,  had  taken  place,  Slancliffe  v.  Hardwick  (t).  A  special  plea  in 
sucli  a  case,  would  have  been  bad,  Hartfort  v.  Jones  (j).  The  new  rules 
have  not  made  it  necessary  to  confess  a  conversion. — [Parke,  B. — If  the  goods 
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have  been  sold,  the  oonverBion  must  be  justified.  Under  the  new  niles»  the 
plea  of  not  guilty  denies  the  conversion  in  a  difierent  way  from  what  it  did 
formerly.] — Owen  v.  Knight  (Jk),  shews,  that  under  a  plea  denying  the  plain- 
tiff^s  possession,  a  lien  may  be  given  in  evidence.  Ferrall  v.  Robingen  (/), 
is  also  m  point  The  property  in  the  sashes  passed  to  the  defendants  under 
the  agreement  with  the  bankru[4y  and  they  were  not  bound  to  pay  lor  thera. 
It  was  stipulated  by  the  agreement,  that  Bennett,  on  failing  to  complete  the 
work  within  the  specified  time,  should  forfeit  250/. ;  that  if  he  became  bank- 
rupt, the  defendants  should  be  at  liberty  to  take  possession  of  the  work 
already  done,  and  that  they  were  to  pay  for  that  portion  only  of  the  work 
that  was  done  and  fixed. — [Parke,  B. — The  defendants  have  not  provided 
in  their  agreement  for  the  case  of  goods  that  might  be  unfinished  at  the  time 
of  the  bankruptcy.] — It  is  submitted,  that  the  property  in  these  sashes  passed 
to  the  defendants,  and  that  this  rule  must  be  discharged. 

£.  F.  Richarde,  (  W,  //.  Alexander  with  him,)  contrd,  was  desired  to  confine 
his  argument  to  the  construction  of  the  agreement,  and  the  question  of  plead- 
ing.— ^It  is  contended,  on  the  other  side,  that,  under  the  agreement,  the  de- 
fendants were  entitled,  on  Bennetfe  becoming  a  bankrupt,  to  take  all  the 
property  that  was  prepared,  and  to  pay  for  that  only  which  was  fixed.  Such  a 
constructi<Hi  would  be  unjust,  and  at  variance  with  the  words  of  the  agreement, 
which  makes  no  mentkm  of  sashes,  and  only  provides  for  **  work ''  done. — [Lord 
Abinger,  C.  B. — Without  doubt  the  specification  includes  sashes.}— The 
meaning  of  the  agreement  is,  that  the  trustees  are  to  pay  for  every  thing  of 
which  they  have  the  benefit.— {Lord  Abinger,  C.  B. — If  Bennett  had  neglected 
to  complete  the  work,  he  would  have  forfeited  250/.  under  the  agreement ; 
but  if  he  had  gone  to  gaol,  and  had  been  unable  to  pay  the  250/.,  the  nrga- 
ment  of  Mr.  Greaves  is,  that  the  defendants  were  entitled  to  take  the  work 
done,  as  an  equivalent.] — In  that  case  also,  the  penalty  would  have  attached. 
Secondly,  the  defendants  aro  not  entitled,  under  the  pleas  of  Not  Guilty,  and 
dental  of  the  plaintifis'  possession,  to  shew  that  they  had  as  good  a  title  to 
the  possession  as  the  plaintifis'. — [Parke,  R— The  defendants  say  that  they 
have  a  right  to  separata  the  pullies  from  the  frames,  and  to  take  the  sashes 
for  that  purpose.]— -It  may  be  admitted,  that  where  two  parties  are  in  joint 
po8se8sk>n  of  any  property,  neither  can  bring  trover  ;  but  here,  the  bank- 
rupt alone  was  entitled  to  the  sash  frames ;  for  the  pullies  which  belonged  to 
the  defendants  were  mere  adjuncts.  Can  the  owner  of  a  horse  which  is  har- 
nessed to  another's  cart,  justify  taking  away  both  horse  and  cart  t— [Lord 
Abinger,  C.  B. — Suppose  a  demand  is  made  of  both. — Parke,  B. — If  both  are 
demanded,  and  the  owner  of  the  horse  keeps  both,  in  my  opinion,  he  wouU 
be  guilty  of  a  conversion.] — He  was  stopped  by  the  Ck>urt 


Lord  Abikgbr,  C.  B.-— I  own  I  have  felt  anxious  to  find  a  ground  lor  sus- 
taining this  verdict,  as  the  case  before  us  is  an  extremely  hard  one.  The  de- 
fendants pay  money  into  Court  as  to  certain  property,  and  succeed  in  making 
out  a  defence  as  to  the  whole,  with  the  trifling  exception  of  some  sash  iraroes ; 
and  the  omission  to  pay  money  into  Court,  In  respect  of  these,  will  cause 

a)  4Bing.N.C.54;3Hodge8,245.         (i)  2  Cr.  M.  &  Bos.  495;  1  Gale, 

244;  5Tyr.  1069. 
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them  to  lose  the  Terdict.    I  cannot  adopt  the  first  argument  of  the  defendants,       ^^^j^^' 

that,  by  the  approbation  of  the  clerk  of  the  works,  and  the  insertion  of  the 

pullies,  the  property  in  the  sash  frames  passed  to  them.     The  contract  in 

this  case  is  not  to  buy  certain  moYeables,  but  to  make  and  fix  articles  to  a 

buildings,  and  until  they  are  fized»  no  property  passes.     The  defendants  were 

not  bound  to  pay  for  them  till  they  were  put  up,  and,  without  doubt,  if  they 

had  been  destroyed  by  fire,  either  wilfully  or  accidentally,  the  bankrupt  could 

not  have  been  called  upon  to  make  them  good.     The  property  remained  in 

the  bankrupt,  although  it  had  been  approved  by  the  servant  of  the  defendants. 

The  second  point  is,  whether  this  was  work  done  so  as  to  entitle  the  trustees 

to  take  possession  of  it     Admitting,  according  to  Mr.  Greave^  argument, 

that  the  bankrupt  intended  diese  sashes  to  belong  to  the  defendants,  in  the 

erent  of  hia  bankruptcy,  that  contract  would  not  bind  the  assignees.     The 

goods  of  the  bankrupt  became  the  property  of  the  assignees,  from  the  time  of 

the  bankruptcy.     One  question  remains,  whether  the  defendants,  who]  were 

the  owners  of  the  pullies,  had  a  right  to  take  away  the  frames,  and  refuse  to 

re-deliver  them.    The  demand  was  of  the  sashes,  not  of  the  pullies.    But  was 

there  not  evidence  of  conversion  on  the  first  taking!     The  defendants  took 

possession  of  the  sashes  as  their  own ;  they  did  the  same  with  many  other 

articles.    If  the  jury  thought  they  took  them  as  claiming  a  right  to  them,  that 

would  be  a  conversion.    The  refusal  given  by  the  defendants  to  the  assignees 

is  a  refusal  to  deliver  the  frames.    If  the  refusal  had  been  qualified,  if  it  had 

been  accompanied  by  a  statement  that  the  defendants  had  not  Lad  time  to 

separate  the  pullies  from  the  frames,  that  would  have  destroyed  the  evidence 

of  conrersion.    But  the  result  of  the  general  demand,  and  general  refusal, 

was,  that  the  defendants  declined  to  deliver  them  in  an  any  state.     The  rule 

must,  therefore,  be  absolute,  to  enter  a  verdict  for  the  plaintiffs  for  7/.  16<., 

the  value  of  the  frames  without  the  pullies. 

Parkb,  B.— I  am  also  of  opinion  that  this  rule  must  be  made  absolute. 
The  answer  to  the  defendants'  argument,  on  the  first  point,  is  short.  We 
must  look  to  the  contract  between  the  parties,  to  see  what  property  passed. 
Here  there  was  no  agreement,  as  to  this  particular  chattel.  The  contract  was, 
that  the  bankrupt  should  build  a  house,  and  fix  window  frames  in  it,  and  the 
frames  were  not  to  become  the  property  of  the  defendants  till  they  were  fixed 
to  the  freehold.  It  is  argued,  that  the  approbation  of  the  surveyor  constitutes 
an  acceptance  by  the  defendants,  but  it  was  not  made  eo  animo :  its  only 
object  was  to  compel  the  bankrupt  to  use  good  materials.  Two  questions 
then  remain ;  the  first  is,  whether  the  trustees  were  entitled  to  take  the  frames 
as  work  done  within  the  meaning  of  the  contract.  Now  if  we  look  to  the 
prior  and  subsequent  parts  of  the  contract,  we  shall  see  that  the  object  was 
not  that  the  bankrupt  should  prepare  windows,  but  that  he  should  Gx  them, 
and  the  trustees  were  to  pay  for  the  value  of  the  work  done  and  fixed  ;  the 
work,  therefore,  cannot  be  considered  to  be  done  until  it  is  fixed.  Bank- 
ruptcy is  a  misfortune,  and  not  a  crime,  and  cannot,  therefore,  entitle  these 
defendants  to  obtain  more  than  is  their  due.  They  are  to  pay  for  all  the 
works  that  are  completed  and  fixed,  and  are  to  take  what  they  pay  for  and  no 
more.  They  are  not  entitled  to  take  the  sa«hes.  Supposing  this  contract 
comprehends  moveables,  it  is  not  to  come  into  operation  until  after  the  bank- 
ruptcy, and  even  then  it  is  uncertain  whether  the  option  of  taking  the  work 
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done,  stipiilated  for  in'the  agreement,  will  be  exercised  by  the  defendants  or 
not.  Besides,  by  the  bankruptcy,  the  property  is  transferred  to  the  assignees. 
Again,  as  this  court  is  placed  in  the  situation  of  a  jury,  I  think  we  must  saj 
that  the  window  franies  were  m  the  apparent  ownership  of  the  bankrupt.  It 
may  be  a  different  question,  whether  the  puUies  were  so,  as  they  belonged  to 
the  trustees.  The  trustees,  however,  were  not  entitled  to  take  possession  of 
the  sashes.  The  next  question  is.  whether  there  has  been  a  conversion.  The 
contract  being  dissolved,  -the  parties  remam  in  statu  quo.  Here  then  axe 
window  frames  with  pullies  attached  to  them.  I  think  the  frames  must  be 
considered  the  principal,  and  the  pullies  the  accessaries.  The  parties  then 
being  in  the  same  state  as  before  the  contract,  the  owners  of  the  pullies 
would  be  entitled  to  have  nothing  more  than  their  pullies  back  again.  But 
we  find  that  the  entire  frames  are  taken  away  bodily  to  the  defendants*  pre- 
mises, and  a  convenient  time  for  separating  the  pullies  from  them  having 
elapsed,  that  was  sufficient  evidence  that  the  defendants  took  them  away,  not 
for  the  purpose  of  removing  the  pullies,  but  under  a  claim  of  property  to  the 
frames  themselves.     The  conversion  was,  therefore,  made  out. 


GcJRNEY,  B. — The  property  in  the  sashes  did  not  pass  out  of  the  bankrupt. 
The  defendants,  however,  had  a  right  to  sever  the  puUies ;  but  they  take 
the  frames  as  well  as  the  pullies,  and  refuse  to  give  up  the  former. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  for  7/.  16«., 
the  value  of  the  frames,  exclusively  of  the  pullies. 


Hall  v.  Hawkins. 


The  plaintiff 
haring  arrested 
the  defendant 
on  a  writ  of  at- 
tachment out  of 
Chancery^  lodg- 
ed with  the 
sheriff  a  capiat 
utlagatum 
against  him. 
The  attachment 
was  afterwards 
set  aside  by  the 
Master  of  the 
Rolls  as  irregu- 
lar:—«fW. 
that  the  de- 
fendant, who 
had  been  de- 
tained in  pri- 
son, was  enti- 
tled to  be  dis- 
charged out  of 
custody  on  the 
writ  otcopioM 
utlagatum. 


^HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause  why  the  defend- 
ant should  not  he  discharged  out  of  custody,  and  why  the  plaintiff  should 
not  pay  the  costs  of  the  arrest  and  of  this  application.  On  the  17th  December, 
1838,  the  defendant  was  arrested  on  a  writ  of  attachment,  issuing  out  of  the 
Court  of  Chancery,  for  contempt,  in  not  paying  the  sum  of  I61il  18#.  for  costs 
due  to  the  present  plaintiff.  On  the  evening  of  the  17th,  whilst  the  plaintiff 
was  in  custody  under  the  attachment,  a  writ  of  capias  utlagatum,  issuing  out 
of  this  Court  at  the  suit  of  the  present  plaintiff,  was  lodged  with  the  sheriff. 
On  the  20th  December  the  defendant  made  an  application  to  the  Master  of 
the  Rolls,  that  the  attachment  might  be  set  aside  for  irregularity,  and  that  he 
might  be  discharged  out  of  custody'.  The  Master  of  the  Rolls  ordered  the 
attachment  to  be  discharged  for  irregularity.  The  defendant  still  remaining 
in  prison  on  the  writ  of  capias  utlagatum,  obtained  the  present  rule,  against 
which 

Barstow  now  shewed  cause. — If  the  writ  of  attachment  under  which  the 
defendant  was  arrested  had  been  void,  he  would  have  been  entitled  to  be  dis- 
charged out  of  custody  on  the  capias  utlagatum  ;  but  the  first  writ  was  irre- 
gular only,  and  that  circumstance  distinguishes  this  case  from  DarraU'v. 
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Mce  (a).  Again,  the  defendant  is  detained  under  a  writ  of  capitu  utiaffoHtm, 
which  is  a  process  issuing  from  the  crown,  and  therefore  diflerent  from  a  ceu 
eay  which  is  for  the  benefit  of  the  individual.  He  cited  MackU  ▼.  Warren  (5), 
and  referred  to  The  Mayor  of  Kingston-upoi^HuU  v.  Bubb  (e),  Goodman  v. 
London  (d). 


R.  V.  Richards,  contrd,  was  not  called  upon  by  the  Court. 

Lord  Abinobr,C.  B. — In  the  present  case  the  defendant  has  been  arrested 
by  the  same  party  who  previously  sued  out  against  him  a  writ  of  attachment, 
which  was  pronounced  irregular ;  and  he  was  arrested  whilst  in  custody  under 
that  irregular  writ.  If  the  arrest  had  been  made  by  the  sheriff,  it  might  per- 
haps have  been  legal ;  but  it  is  certainly  not  so  when  made  by  the  plaintiff 
under  the  circumstances  of  this  case.  The  plaintiff  is  seeking  to  take  ad- 
vantage of  his  own  wrong. 

Parke,  B. — I  am  of  the  same  opinion.  The  plaintiff  is  attempting  to  de- 
rive an  advantage  from  his  own  wrong.  If  a  party  improperly  places  another 
in  custody,  he  is  not  permitted  to  keep  him  there.  In  this  case  the  sheriff  is 
protected.  I  entertained  some  doubt  at  first  whether  there  might  not  be  a 
distinction  between  a  writ  of  ca,  sa.  and  of  capias  utlagatum,  as  regarded  the 
defendant's  claim  to  be  discharged  out  of  custody ;  but  I  now  thmR  there  is 
no  distinction,  inasmuch  as  ttie  latter  writ  would  not  have  issued  but  for  thf» 
act  of  the  plaintiff.     The  nile  must  be  made  absolutR 

Rule  absolute. 


(a)  9  Bing.  566 ;  2  M.  &  Scott,  144. 
(6)  5  Bing.  176;  2  M.  &  Pa.  179. 


(c)  1  Dowl.  151. 
((/)  2  Dowl.  504. 


Straker  v.  Graham. 


A  SSUMPSIT  for  freight  and  general  average.  At  the  trial  before 
WilliamBy  J.,  at  the  Livervool  Summer  Assizes,  the  principal  question 
in  the  cause  was,  whether  the  master  of  the  vessel,  as  agent  of  the  plaintiff, 
had  omitted  for  an  unreasonable  time  to  present  certain  bills  of  exchange, 
payable  at  sight,  and  had  thereby  made  them  his  own.  The  jury  after  de- 
lilK^rating  thirty  hours,  found  a  verdict  for  the  defendant,  on  the  ground  of 
the  agent  having  kept  the  bills  an  unreasonable  time.  A  nile  was  obtained 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against  evidence,  and 
also  on  an  aflSdavit  of  the  plaintiff's  attorney,  who  stated  that  ader  the  deli- 
very of  the  verdict,  he  had  been  informed  by  a  juryman,  that  the  jury  had 
determined  the  question  by  drawing  lots. 

Creutoeli  and  Cowling  now  shewed  cause,  and  contended  that  the  Court 
would  not  allow  the  verdict  to  be  disturbed  by  means  of  the  affidavit  of  a 
juror,  still  less  would  they  receive  an  affidavit  of  what  was  said  by  any  of 
the  jury.     (They  then  argued  the  case  on  the  other  ground.) 


The  Court  will 
not,  on  a  motion 
for  a  new  trial, 
receive  the  affi- 
davit of  a  party, 
•fating  that  he 
was  informed 
by  one  of  the 
jury  that  the 
verclict  was  de- 
cided by  the 
drawing  of  lots. 
Nor  ii  the  affi- 
davit  of  a  jury- 
man himself 
admissible  for 
this  purprae. 
The  Court 
will  receive  the 
affidavit  of  a 
party   who 
actually  saw 
the  jury  draw 
lots,  or  take  the 
necessary  steps 
for  that  pur- 
pose 
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£srK«yiMr. 


AteherUy,  Serjt.,  eontrd,  cited  Owen  y.  Warhurion  (a),  Fry  t.  Hnrdy{bV 
Hale  y.  Cove  {e),  AykU  y.  Jewel((fy 

Lord  Abingbr,  C.  B.~I  wish  to  be  undentood  as  stating  distinctly  that 
Ihis  affidayit  cannot  be  received.  I  am  surprised  that  it  was  eyer  placed  on 
the  files  of  the  Court;  it  ought  never  to  have  been  there.  It  is  not  even  an 
affidavit  by  a  juryman^  of  what  took  place  in  the  jury-room,  but  of  what  was 
eaid  by  one  of  the  jury  to  the  plaintiff's  attorney,  ailer  the  delivery  of  the 
verdict.  If  such  affidavits  were  received,  no  verdicts  would  be  safe.  If,  in- 
deed, we  had  had  the  evidence  of  some  one  who  saw  the  jury  draw  lots,  or 
send  for  a  dice  box ;  in  that  case,  however  satisfied  I  might  be  with  the  ver- 
dict, I  should  think  it  right  to  set  it  aside.  But  the  rule  cannot  be  made 
absolute  on  the  present  ground. 

Parks,  B. — ^I  think  this  affidavit  cannot  be  received.  It  is  an  established 
rule,  that  an  affidavit  of  a  juryman,  alleging  his  own  misconduct,  cannot  be 
read.  The  Courts,  indeed,  have  received  an  affidavit  of  what  a  bye-sfander 
has  heard  fall  from  the  jury,  but  that  is  a  very  different  matter.  I  wish  to 
be  understood  as  founding  my  opinion  on  the  general  principle,  that  it 
would  be  fatal  to  the  administration  of  justice  if  such  an  affidavit  were 
admitted. 


AiDBRSON,  B. — I  entirely  concur  in  the  rejection  of  this  affidavit.  It 
contains  a  statement  of  a  fact,  which  it  appears,  some  juryman  aiUged  to 
have  taken  place  in  the  jury-room.  How  can  we  tell  that  such  fact  actually 
took  place  ?  The  only  means  of  raising  the  question  would  be  by  the  aifi- 
davit  of  a  juryman ;  and  such  affidavit,  if  produced,  could  not  be  read 
(The  Court  after  hearing  the  ailments  on  the  othar  point,  discharged  the 
rule  on  both  grounds.) 

Rule  dischaiged  (#). 


(a)  1  New  R.  32a 

(h)  Sir  T.  Jones,  83. 

(c)  1  Stra.  642. 

((()  2  W.  Black.  1299. 

(«)  There  appear  to  be  only  two  c 
in  which  the  Courts  have  received  affi- 
davits of  what  was  said  by  jurymen  to 
cither  persons.  Those  cases  are  Dent  v. 
Hundred  ofHeHfwd,  2  Salk,  646 ;  Fwr 
V.  Seamei,  Barnes'  Notes,  438.  Ad 
affidavit  of  this  kind  was  refused  in 
Aylett  V.  JeweU,  2  W.  Black.  1299; 
and  in  Hindle  v.  Birch,  8  Taunt  26; 
1  Moore,  455.  In  Phitipt  v.  Fewler, 
Barnes'  Notes,  441,  the  affidavit  of  a 
juror  was  received;  and  the  same  ap- 
pears to  have  been  the  case  in  Hale  v. 
Cove,  1  Stra.  642.  In  fFaU  v.  Braine, 
Cro.  Eliz.  778,  which  was  an  appeal  of 


murder,  the  Court  examined  the  jurors 
separately  as  to  the  grounds  of  thdr 
finding,  and  on  discovering  that  they  had 
misconducted  themselves,  sent  them  back 
to  reconsider  tlicir  verdict,  and  fined  and 
imprisoned  ten  of  them.  In  Faeie  v. 
Delaval,  I  T.  Rep.  11,  and  in  Oufen  v 
fFarburion,  1  N.  Rep.  326,  the  Court 
neld  that  they  ought  not  to  receive  the 
affidavit  of  iurors,  who  stated  that  the 
verdict  had  been  decided  by  lot.  In  Jack- 
eon  V.  fFiUianaony  2  T.  R.  281 ,  the  Court 
refused  to  receive  the  affidavits  of  all  the 
junr  who  stated  that  by  mistake  they 
had  given  a  verdict  for  a  smaller  sum 
than  they  intended  the  plaintiff  to  re- 
ceive. A nd  ftee  Daieie  v.  TViylor,  2  Chit 
Rep.  268 ;  Oarke  v.  Sieveneon,  2  Black. 
803;  MiUom  v.  Haptard^S  Price,  134. 
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Davis  and  aDother  v.  Lovrll.  ^;;^fv;^* 

|^AS£  for  not  attending  as  a  witness,  in  pursuance  of  a  subpoena. —  Thedeeltration 

The  declaration  stated,  that  whereas  in  a  certain  action  of  ejectment  J^et^^^iJl^a 
then  depending,  such  proceedings  were  held,  that  afterwards,  to  wit,  on  the  eertwn  icUoo 
81st  March,  1838,  before  certain  justices  of  Assize  and  NM  Priut,  of  roci*^,^*Sld- 
our  Lady  the  Queen,  to  wit,  at  Taunion,  in  the  county  of  Somerset,  a  cer-  jjj JJ^tr^^ 
tain  issue  before  them  joined  in  the  said  plea,  came  on  to  be  tried :  And  on  the  3Ut 
whereas  before  the  trial  of  the  said  issue,  to  wit,  on  the  21  st  March,  the  now  SfoJe'iertdn 
plaintifls  prosecuted  out   of  the  Court  of  Exchequer  a  writ  of  subpana,  ju»tic«  ojf  At- 
directed  to  the  now  defendant,  and  one  John  Doe  ;  by  which  said  writ,  our  Lady  p^°at  Tomm^ 
the  Q««tfn  commanded  the  said  now  defendant  to  appear  before  her  justices,  J^»^j»  *J« 
assigned  to  hold  the  Assizes  in  and  for  the  county  of  Somereei,  at  Tavnion,  in  Somenet,  a  eeiv 
the  said  county,  on  Saturday,  the  31st  March  then  instant,  and  so  from  fo^'S^^*" 
day  to  day  until  that  cause  should  be  tried,  to  testify  the  truth,  &c.,  in  the  joined  in  the 
said  action  so  depending  as  aforesaid,  and  at  the  aforesaid  day  to  be  tried ;  ^  ufbTtHed'f 
and  also  to  produce  and  show  forth  on  the  trial  of  the  said  issue,  certain  ^f^^^^*JJi^l 
documents ;  which  said^writ  the  plaintifls  afterwards  and  before  the  trial  of  the  of  thesaidiHue, 
said  issue,  to  wit,  on  the  2d  April,  in  the  year  aforesaid,  caused  to  be  made  21  jAfo^,^the 
known  and  shewn  to  the  now  defendant,  and  then  caused  a  copy  to  be  left  pUintiirttui^ 
with  the  now  defendant,  and  then  tendered  and  oflered  and  paid  to  the  now  diraeted  to  the' 
defendant,  a  certain  sum  of  money,  to  wit,  the  sum  of  5/.,  being  a  reasonable  ^•^""^^ 
sum  of  money  for  his  costs  and  charges  in  and  about  his  attendance  as  a  him  to  appear 
witness,  according  to  the  tenor  of  the  said  writ  of  subpcena ;   and  that  Jj^'^^jj^ 
although  the  appearance  of  the  eaid  defendant  wae  neeeeeary  and  material  to  hold  the  As- 
at  the  said  trial  of  the  said  issue,  and  although  the  said  defendant  could  and  fhe^'untj^f'' 
might  in  obedience  to  the  said  writ  of  subpoena,  have  appeared  at  the  said  ^i^^tet,  at 
trial  of  the  said  issue,  and  could  and  might,  in  obedience  to  the  said  writ  of  nid  county,  on 
subpoena,  have  produced  and  shewn  forth,  or  caused  to  be  produced  and  ^jSa?i/ahen 
shewn  forth,  at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  said  issue  instant,  and  so 
the  said  documents  so  mentioned,  and  referred  to  in  the  said  writ  of  subpoena  tiuTt^^caule^' 
as  aforesaid,  and  thereby  so  required  to  be  produced  and  shewn  forth  as  thould  he  tried, 
aforesaid,  and  although  the  production  and  shewing  forth  of  the  said  docu-  in  the  wid   *' 

action  then  de- 
pending, and  to  prodnee  certain  docunentt  on  the  trial  of  the  eaid  iaaue,  and  that  althouffh 
thedeiendant  might  hare  appeared  at  the  trial  of  the  laid  issue,  and  might  have  produced  «ne 


said  document*  at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  aaid  issue,  vet  the 
defendant  would  not,  at  the  time  and  place  aforesaid,  on  the  trial  of  the  said  issue,  at  tne  time 
and  place  aforesaid,  produce  the  said  documenta.    The  replication  stated,  that  the  trial  of  the 


said  issue  in  the  said  declaration  mentioned  took  place  on  the  6th  day  of  ilprtf,  1838,  and  that 
the  defendant  could  have  appeared  at  the  aaid  trial  of  the  said  issue. 

Held,  first,  that  it  suffieientl]^  appeared,  on  general  demurrer,  that  the  trial  referred  to  in  the 
subposna  took  place  at  the  Asaisea  mentioned  in  the  declaration. 

Secondly,  that  an  aTerment  that  '*  the  appearance  of  the  defendant  was  vuiterialamd  neosssary 
at  the  trial,"  was  equivalent  to  an  averment  that  the  plauatiifs  had  a  eood  cause  of  action. 

Jhirdly,  that  an  action  will  lie  for  disobedience  to  asuhposna  served  after  the  first  day  of  the 
Assises,  and  commanding  the  witoess  to  attend  on  that  day,  and  so  from  day  to  6mj  until  the 
cause  is  tried,  provided  the  trial  takes  place  within  %  ressonable  time  after  service  of  the 
suhpana. 

FowrUdy,  that  it  is  not  necessary  to  aver  that  the  absence  of  the  defendant,  as  a  witness,  was 
the  tole  cause  of  the  plaintiffs  failing  in  their  action.  That  that  fact  is  important  only  with 
regard  to  the  amount  of  damages  to  be  recovered  in  an  action  against  such  witness. 

Fijfthly^  that  an  averment,  that  the  defendant  would  not  appear  or  produce  certain  documents  st 
the  time  and  place  of  trial,  although  he  was  then  and  there  toUmskifCfdttdvfim  for  that  purpose, 
is  sufficient  on  general  demurrer. 
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roents  were  material  evidence  for  the  now  plaintiffs  on  the  said  trial,  whereof 
the  now  defendant  then  had  notice,  yet  the  said  defendant  did  not  nor  would 
at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  said  issue,  either  ap- 
pear or  produce,  and  shew  or  cause  to  be  produced  or  shewn  forth,  the  said 
documents  so  mentioned  and  referred  to  in  the  said  writ  of  subpoena  as 
aforesaid,  or  either  of  them,  although  the  now  defendant  was  then  and  there 
solemnly  called  upon  for  those  purposes,  and  had  no  lawful  or  reasonable 
excuse  or  impediment  to  the  contrary  ;  but  therein  wholly  neglected  and  re- 
fused so  to  do,  and  by  reason  thereof  the  plaintiffs  were  then  forced  and 
obliged  to  allow  the  nominal  plaintiff  to  become,  and  he  was  then  nonsuited 
in  the  said  action. 

Plea:  that  the  said  Assizes  at  which  the  said  defendant  was  required,  by 
the  said  writ  of  subpoena,  to  attend  as  aforesaid,  commenced  and  were  held  at 
Taunton,  in  the  said  county,  on  Saturday,  the  3 1st  day  of  March,  in  the 
year  aforesaid,  being  the  day  in  the  said  subpoena  in  that  behalf  mentioned 
as  aforesaid  ;  and  thedafendant  further  says,  that  after  the  expiration  of  the 
said  31st  day  of  March,  to  wit,  on  the  2d  day  of  April,  in  the  year  aforesaid, 
and  not  before,  the  said  plaintiffs  for  the  first  time  caused  to  be  made  known 
and  shewn  to  the  said  defendant,  the  said  subpoena,  and  a  copy  thereof  to  be 
lefl  with  him  as  aforesaid,  he  the  said  defendant  then  being  at  Wells,  in  the 
said  county,  at  a  distance,  to  wit,  thirty  miles  from  Taunton  aforesaid. 

Replication:  that  the  plaintiffs  caused  the  said  writ  of  subpoena  to  be 
made  known  and  shewn  to  the  defendant,  and  a  copy  thereof  to  be  leA  with 
him,  on  the  said  2d  day  of  Jpril,  in  the  year  aforesaid ;  and  that  the  trial  of 
the  said  issue,  in  the  said  declaration  mentioned,  took  place  and  was  had 
after  the  said  service  of  the  said  writ  of  subpoena,  on  the  6th  day  of  April 
in  the  year  aforesaid  and  not  before ;  and  at  the  time  of  the  said  service  of 
the  said  writ  of  subpoena,  the  defendant  had  notice  that  the  said  issue  had 
not  then  been  tried,  and  that  a  reasonable  time  elapsed  after  the  said  service 
of  the  said  writ  of  subpoena,  and  before  the  said  trial  of  the  said  issue, 
whereby  and  wherein  the  defendant  could  and  might,  in  obedience  to  the 
said  writ  of  subpoena,  have  appeared  at  the  said  trial  of  the  said  issue,  and 
could  and  might  in  obedience  to  the  said  writ  of  subpoena,  have  produced  the 
said  documents  so  mentioned  and  referred  to  in  the  said  writ  of  subpoena,  and 
thereby  so  required  to  be  produced  and  shewn  forth,  as  in  the  declaration 
mentioned. 

Demurrer  and  joinder. 

The  causes  of  demurrer  assigned,  were  as  follows : — that  although  the  said  re- 
plication does  not  traverse  that  the  said  Assizes  at  which  the  said  defendant  was 
required  by  the  said  writ  of  subpoena  to  attend,  and  produce  the  said  documents, 
and  testify  as  aforesaid,  were  held  at  Taunton,  in  the  county  aforesaid,  on 
Saturday  the  31st  day  of  March,  in  the  year  aforesaid,  being  the  day  in  the 
said  subpoena  in  that  behalf  mentioned,  as  alleged  in  the  said  first  plea,  yet  the 
said  replication  confesses  and  admits  that  the  plaintiffs,  afler  the  expiration  of 
the  said  31st  day  of  March,  to  wit,  on  the  2d  day  of  April,  in  the  year  afore- 
said, and  not  before,  caused  to  be  made  known  and  shewn  to  the  said  defend- 
ant the  said  subpoena,  and  a  copy  thereof  to  be  left  with  him  as  aforesaid ; 
and  that  it  is  not  alleged,  nor  does  it  appear  that  the  said  Assizes,  in  the  said 
subpoena  mentioned,  were  continued  after  the  expiration  of  the  said  3 1  si  day 
o(  March  aforesaid,  and  at  the  time  of  and  after  the  service  of  the  said  sub- 
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poena  as  aforesaid,  or  that  the  defendant  had  any  notice  thereof;  and  that  it 
is  not  alleged,  nor  does  it  appear,  that  the  defendant  could  and  might,  in  obe- 
dience to  the  said  subpoena  have  appeared  at  the  said  Assises,  Uierein  men^ 
tioned  as  aforesaid,  nor  that  he  had  any  notice  that  the  said  issue  would  be 
tried  at  the  said  Assizes,  after  the  service  of  the  said  subpoena  as  aforesaid, 
nor  that  the  said  trial  of  the  said  issue  did  in  fact  take  place  at  the  said 
Assizes  in  the  said  subpoena  mentioned,  and  not  at  a  subsequent  and  other 
Assizes,  or  elsewhere. 

Butt,  in  support  of  the  demurrer. — The  Assizes  began  on  the  31st  March, 
The  service  of  the  subpoena  was  on  the  2d  April;  at  that  time,  in  point  of 
law,  the  Assizes  were  concluded.  There  is  no  averment  that  they  continued 
beyond  that  day.  Again,  although  it  is  stated  in  the  replication  that  the 
cause  was  tried  on  the  6th  April,  it  is  not  averred  that  it  was  tried  at  the 
Assizes  to  which  the  subpoena  related. — [Lord  Abinger,  C.  B. — That  fact  is 
sufficiently  averred,  if  the  declaration  and  replication  are  taken  together.] — 
Secondly,  the  statement  of  the  plaintiffs,  that  "  the  appearance  of  the  de- 
fendant was  material  and  necessary,"  is  not  sufficient.  It  ought  to  have  been 
alleged  that  the  plaintifls  had  a  good  cause  of  action,  which  would  have  en- 
abled them  to  get  the  verdict,  but  for  the  absence  of  the  defendant ;  and 
that  the  non-appearance  of  the  latter  was  the  sole  cause  of  their  being 
nonsuited.  If  the  averments  of  the  plaintiffs  are  held  sufficient,  it  will  follow 
that  they  will  be  entitled  to  recover,  although  their  failure  may  have  been 
occasioned  by  the  absence  of  other  witnesses,  in  addition  to  that  of  the  de 
fendant. — [Alderson,  B. — If  that  argument  is  valid,  all  those  witnesses  would 
have  the  same  excuse.  Suppose  the  case  had  gone  to  the  jury,  and  they 
had  found  a  verdict  for  the  defendant,  how  could  the  plaintifls  prove  that 
the  verdict  was  owing  to  the  absence  of  the  present  defendant?  A  juryman 
could  not  be  called  (o  prove  that  fact.] — Suppose  the  plaintiffs  had  failed  at 
the  trial  for  want  of  proving  five  links  in  a  derivative  title,  of  which  the  do- 
cuments in  the  possession  of  the  defendant  formed  one  link,  ought  they  to 
recover  against  the  defendant,  merely  because  his  evidence  might  in  some 
sense  be  called  "  material''  ? — [Parke,  B. — ^That  argument  goes  rather  to  the 
question  of  damages  than  to  the  right  of  action.] — In  Matterman  v.  Ju(Uon(a), 
which  was  an  action  for  not  obeying  a  subpoena,  the  declaration  stated  that 
the  defendant  could  have  given  "  material  evidence''  for  the  plaintiffs,  and 
that  by  reason  of  his  non-appearance,  **  and  on  no  other  account  whatso- 
ever, the  said  plaintiffs  were  nonsuited."  So  in  Amey  v.  Lan^  (6),  it  was 
stated  in  the  declaration,  that  the  warrant  omitted  to  be  produced  was  **  ma- 
terial evidence  for  the  plaintiff  on  the  said  trial,  and  would  have  enabled  the 
plaintiff  to  have  obtained  a  verdict  on  the  said  issue,  against  the  said  K.  S" 
In  Mulletl  V.  Hunt  (c),  the  declaration  alleged  that  the  defendant  could  have 
given  "  material  evidence  for  the  plaintiffs ;"  that  "  without  his  evidence  the 
plaintiffs  could  not  safely  proceed  to  the  trial ;"  and  that  by  reason  of  his 
absence,  and  because  the  plaintiffs  could  not  safely  proceed  to  the  trial  of  the 
cause,  they  were  forced  to,  and  did  withdraw  the  record.  There,  indeed,  the 
words  were  held  to  be  equivalent  to  an  averment,  that  there  was  a  good  cause 
of  action ;  but  the  ground  of  that  judgment  is,  that  the  case  came  before  the 

(a)  8  Ding.  224.  (c)  I  Cr.  &  M.  754. 

(6)  9  East,  474. 
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Eukeifner, 


Court  after  yerdict — [Parke,  R — Is  there  any  diflerence,  as  respects  tbis 
question,  between  a  Terdict  and  general  demurrer  f—ili0^#iMi,  BL — ^Tbe 
aTerment  in  this  case  is  in  substance  the  ssme  as  the  allegatioo  in  MmiUu  v. 
Hunt.  The  plaintiffs  state  that  <<  the  appearance  of  the  defendMit  was 
material  and  necessary  f  *  that  is  equivalent  to  a  statement  that  they  had  « 
good  cause  of  action.]— It  ought  to  have  been  averred,  that  the  defsncknt  was 
called  upon  at  the  trial  under  such  circumstances,  as  rendered  him  liable  to 
an  attachment  for  a  contempt.  The  declaration  should  haye  stated  that  he 
was  called  upon  his  subpcena,  or  by  the  Court,  or  after  the  thne  of  attendance 
mentioned  in  his  subpcena.  It  is  not  enough  to  allege  that  he  was  **  solemnly 
called  upon.**— [  Airi^tf,  B. — ^That  averment  is  sufficient  on  general  demurrer.] 
— Again,  this  action  cannot  be  maintained.  It  is  brought  against  the  de- 
fendant for  not  appearing,  according  to  the  exigency  of  the  writ  of  sabpcena. 
Now,  that  writ  was  served  on  the  2d  Aprils  and  calls  upon  the  defendant  to 
appear  on  the  81st  JfarcA.— [PorAe,  B. — The  subpoena  commands  the  de- 
fendant to  appear  from  day  to  day  till  the  cause  is  tried ;  that  is  the  man- 
date of  the  writ ;  is  he  not  bound  to  obey  it,  if  it  is  served  at  a  coDveoient 
time  ?] — In  Alexander  v.  Dixon  {d),  it  was  held  that  an  attachment  would 
not  lie  for  disobeying  a  subpcena,  which  was  not  served  until  after  the  day 
mentioned  in  it  for  the  appearance  of  the  wifness. — [/^trib,  B.r— The  grouiui 
of  refusing  the  attachment  in  that  case  was,  that  the  witness  had  received  no 
notice  that  the  ca*tse  had  not  been  tried  on  the  day  that  he  was  commanded 
to  appear.] — ^It  is  not  alleged  here  that  the  defendant  had  time  to  be  present 
at  the  trial. — [Parke,  B.— -The  declaration  states  that  he  could,  and  might 
have  appeared  at  the  trial ;  and  the  replication  states,  that  at  the  service  of 
the  subpcena,  he  had  notice  that  the  cause  had  not  been  tried.] — ^It  is  not 
averred  that  the  defendant  received  notice  that  he  had  a  reasonable  time  for 
going  to  the  Assizes. 


Baretaw,  con^Srd.*— The  only  material  question  here  is,  whether  there  is  a 
sufficient  averment  that  the  cause  came  on  to  be  tried  at  the  Assizes,  to  which 
the  subpoena  related.  The  declaration  states,  that.on  the  31st  Mareh^  a  cer- 
tain issue  came  on  to  be  tried  at  Thtmlon,  in  the  county  of  Somerset^  before 
certain  justices  of  Assize ;  that  the  defendant  was  commanded  by  a  subpoena 
to  attend  those  justices,  at  the  time  and  place  above  mentioned,  and  so  from 
day  to  day  until  thai  eauee  should  be  tried  ;  that  although  the  appearance 
of  the  defendant  was  material  and  necessary  at  the  eaid  trial  of  the  eaid 
ieeue,  yet  that  he  would  not  appear  at  the  time  and  place  aforesaid,  on  the 
trial  of  the  eaid  ieeue. — [Parke,  B. — That  is  equivalent  to  an  averment  that 
the  issue  was  tried  at  the  time  and  place  aforesaid.] — Secondly,  it  is  sufficient 
to  aver  that  the  witness  was  "  material,*'  and  that  the  plaintiffs  failed  far 
want  of  his  evidence.  Of  course  it  would  be  necessary  to  prove,  on  the 
second  trial,  that  a  good  case  could  not  be  established  without  him.  (He 
was  stopped  by  the  Court.) 

Lord  Abinobr,  C.  B.— I  think  it  sufficiently  appeare  from  the  declaration 
and  replication,  that  the  cause  mentioned  in  the  subpoena,  was  tried  at  the 
time  and  {dace  stated  in  the  declaration.  That  disposes  of  the  principal  ob- 
jection.   The  next  question  is,  whether  the  plaintiffs  were  compelled  to  aver 


(d)  1  BiDg.  366;  8  E  Moore,  388. 
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that  they  hod  a  good  cause  of  action.  Th«y  state  that  the  appearance  of  the  B^mpm. 
defendant  at  the  triai  was  "  malenaland  necessary  ;^  now,  evidence  could  not 
be  material,  unless  a  party  had  a  good  cause  of  action.  No  judge  would  put 
ofTa  trial  on  account  of  the  absence  of  a  material  witnesSi  unless  the  party  ap- 
plying had  a  good  cause  of  action.  As  to  the  other  objection,  that  the  sub- 
pcena  was  served  ader  the  oommencement  of  the  Assixn,  if  we  were  to  con« 
aider  it  a  good  one^  it  would  aflect  the  validity  of  half  the  writs  of  subpoena 
that  are  sued  out. 

Parki,  B.— I  am  of  the  same  opbioD.  The  first  objection  is,  that  there  is 
no  averment  thdt  the  cause  in  question  was  tried  at  the  Assizes  referred  to 
in  the  subpoena ;  and  if  the  omission  had  been  made  the  ground  of  special 
demurrer,  I  should  h9ve  considered  the  declaration  bad ;  but  the  demurrer 
being  general,  I  think  it  sufficiently  appears  that  the  cause  was  tried  at  the 
time  and  place  mentioned  in  the  declaration.  The  next  objection  is,  that  there 
is  no  averment  that  the  plaintiffs  had  a  good  cause  of  action ;  whether  such 
an  averment  is  necessary  we  are  not  called  upon  to  say.  It  is  clear,  however, 
that  a  good  cause  of  action  must  exist  to  make  it  the  duty  of  a  witness  to 
attend  at  the  trial.  In  MuUbU  v.  Hunt  («),  it  is  laid  down,  that  an  averment 
that  evidence  is  "  material,"  is  equivalent  to  an  allegatbn  that  the  party  had 
a  good  cause  of  action.  The  averment  in  the  present  case  is  similar  to  that 
in  MtUi$ii  V.  Hunt.  With  regard  to  the  want  of  an  aliegatwn,  that  the 
plaintifis'  failure  was  owing  solely  to  the  absence  of  the  defendant,  that  is  a 
circumstance  which  does  not  aflfect  the  plaintifis  right  of  actkm,  but  merely 
the  amount  of  damages.  I,  therefore,  think  the  declaration  good  on  general 
demurrer.  Then  comes  the  question  raised  by  the  plea  and  replication, 
whether  an  actk>n  will  lie  for  disobedience  to  a  subpoena  which  is  served 
on  the  2d  AprU,  and  commands  a  party  to  attend  from  the  31st  Marchy  and 
so  from  day  to  day  until  the  cause  is  tried.  Whether  under  such  circum- 
stances, an  attachment  would  be  granted,  is  a  different  question.  In  my 
opinion  an  action  may  be  maintained.  The  first  day  of  the  Assizes  having 
elapsed  at  the  time  of  the  service  of  the  subpcena,  it  was  the  duty  of  the  de- 
fendant to  obey  the  writ,  by  attending  from  day  to  day  until  the  cause  was 
tried.    The  plaintifis  are,  therefore,  entitled  to  our  judgment 

Aldxrson,  B. — I  think  it  sufficiently  appears  that  the  cause,  for  which  the 
defendant  was  subpcenaed,  was  tried  at  the  Assizes  mentioned  in  the  decla- 
ratkni. 

Judgment  for  the  plaintifis. 

(e)  1  Cr.  &  Mee.  762. 
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IN  THE  EXCHEQUER  CHAMBER 

{In  Error  from  the  Court  of  Exchequer.) 


EtdK  Chamber,         Nelson  and  WiFE  (late  Waterworth)  v.  Serle  (a). 


To  an  action  on 
a  promisaory 
note  at  twelve 
months*  date, 
the  defendant 
below  pleaded, 
that  one  /.  W., 
at  the  time  of 
hia  death,  was 
indebted  to  the 
plaintiff  below 
in  a  sum  of 
money  for 
goods' sold  and 
delivered,  and 
that  the  plain- 
tiff, after  the 
death  of/.  IT., 
and  before  the 
making  of  the 
note,  applied  to 
defendant  for 
payment, 
whereupon  in 
compliance 
with  the  T^ 
anest,  the  de* 
fondant  after 
the  death  of 
J.  W,,  for  and 
in  respect  of 
the  said  debt. 


T^EBT,  upon  a  promissory  note,  made  by  the  defendant  below,  in  favour  of 
the  plaintiff  below,  dated  the  3d  January,  1837,  for  24L  It.  4d:, 
"  value  received,"  payable  twelve  months  after  date.     There  was  also  a 
count  upon  a  count  stated. 

To  the  first  count  the  defendant  pleaded,  that  one  Joeeph  WaUrworik, 
before,  and  at  the  time  of  his  death,  to  wit,  on  the  2d  January ,  1837,  wu 
indebted  to  the  plaintiff  in  a  certain  sum  of  money,  to  wit,  24/.  1«.  Ad^  for 
the  price  and  value  of  goods,  by  the  plaintiff  then  sold  and  delivered,  to  the 
said  Joseph  Waterworth,  which  sum  was  due  and  owing  to  the  plaintiff  at 
the  time  of  making  the  said  promissory  note,  in  the  first  count  mentioned ; 
and  that  the  plaintiff,  after  the  death  of  the  said  Joseph  Waterworth,  and 
before  the  making  of  the  said  note,  to  wit,  on  the  2d  January,  1837,  applied 
to  the  defendant  for  payment  thereof;  whereupon,  in  compliance  with  the 
said  request,  the  defendant  after  the  death  of  the  said  Joseph  Waterworth, 
for  and  in  respect  of  the  said  debt,  so  then  remaining  due  to  the  plaintiff  as 
aforesaid  ;  and /or  no  other  consideration  whatever,  then  made  and  delivered 
the  said  note  to  the  plaintiff.  And  the  defendant  further  says,  that  the  said 
Joseph  Waterworth  died  intestate,  to  wit,  on  the  same  day  and  year  afore- 
said ;  and  that  at  the  time  of  the  making  and  delivery  of  Uie  said  note  as 
aforesaid,  to  the  plaintiff  as  aforesaid,  no  administration  had  been  granted  of 
and  for  no  other  the  estate  and  effects  of  the  said  Joseph  Waterworth  ;  nor  was  there  at  that 
whate/er)  then  ^'"^^  ^X  executor,  or  executrix  of  the  estate  and  effects  of  the  said  Jostfk 
™*^  *h  *^  *^*^*"  ff'<2/«ru7or/A  ;  nor  was  there  at  any  time  any  person  liable  for  the  said  debt 
to  the  plaintiff;  SO  remaining  due  to  the  plaintiff  as  aforesaid.  AiA  the  defendant  further 
says,  that  there  never  was  any  consideration  for  the  said  note,  except  as 
as  aforesaid.     Verification, 

To  the  last  count  the  defendant  pleaded,  nunquam  indebitatus. 
Replication  to  the  first  plea,  de  injuria  ;  on  which  issue  was  joined 


that  J.  ^.  died 
intestate,  and 
that  at  the  time 
of  the  making 
and  delivery  of 
the  note,  no  ad- 
ministration 
had  been  grant- 
ed of  the  estate 
and  effecta  of 
J.  FF.,  nor  iras 
there  at  that 
time  any  person 
liable  for  the 
said  debt ;  and 
that  there  was 
never  any  con- 
sideration for  the  said  debt  except  as  aforesaid  :—Held^  on  error,  (after  judgment  for  the  plain- 
tiff Hon  obstaiUe  veredicto),  that  the  plea  sufficiently  negatived  a  consideration  for  the  note,  and 
that  judgment  ought  to  be  reversed. 


Addison,  for  the  plaintiffs  in  error. — There  does  not  appear  on  the  face  of 
these  pleadings  any  consideration  whatever  for  the  payment  of  this  note,  by 
the  defendant  below.  There  is  nothing  to  shew  that  she  was  the  wife  of  the 
intestate  debtor,  or  so  related  to  him  as  to  have  incurred  a  moral  obligation  to 
pay  the  debt     It  does  not  appear  on  this  record  that  she  was  executrix  or 


(a)  See  the  case  {SerU  v.  Water- 
loorM)  on  which  this  writ  of  error  was 
brought,  ante,  p.  281.    The   plaintiff 


in  error,  subsequently  to  the  decision  of 
the  Court  of  Excheqaer,  had  married 
the  other  plaintiffin  error  JVeZxon, 
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administratrix,  or  so  connected  with  the  intestate  as  to  be  bound,  or  to  be 
likely  to  take  out  administration  of  his  effects,  nor  does  it  appear  that  she 
had  in  her  hands  any  property  belonging  to  him.  She  is  to  all  intents  and 
purposes  a  perfect  stranger  to  the  intestate,  and  not  liable  to  be  sued  by  the 
plaintiff  below,  or  any  other  person  in  respect  of  the  debts  of  the  intestate 
But  then  it  will  be  said,  that  a  sufficient  consideration  for  this  note  appears 
in  the  fact  of  the  plaintiff  below  having  been  damnified  by  reason  of  his  for- 
bearance to  sue  the  defendant  below  for  the  space  of  a  year.  But  the 
plaintiff  below  does  not  appear  on  this  record  to  have  had  any  right  of  action 
against  the  defendant  below,  therefore  there  could  be  no  damage ;  and  by 
consequence,  no  consideration.  In  Jones  v.  Aihbumkam  (^),  the  plaintiff 
declared  that  A.y  since  deceased,  was  indebted  to  him  for  goods  sold,  and 
that  after  the  death  of  A.,  in  consideration  of  the  premises,  and  that  the 
plaintiff  at  the  instance  of  the  defendant  would  forbear,  and  give  day  of  pay- 
ment of  the  debt  (not  stating  to  whom  he  was  to  forbear),  the  defendant 
promised  to  pay  it.  This  was  held  om  demurrer  to  be  no  consideration  for  the 
promise,  since  unless  there  were  some  person  whom  the  plaintiff  could  have 
sued  for  his  debt,  his  forbearance  was  no  detriment  to  him.  In  the  present 
case  there  could  be  no  forbearance  on  the  part  of  the  plaintiff  1)elow,  as  it 
does  not  appear,  on  this  record,  that  there  was  any  one  against  whom  he  had 
a  right  of  action.  The  fallacy,  on  the  other  side,  consists  in  assuming  that  it 
appears  on  the  record  that  the  defendant  below  was  the  wife  of  the  intestate, 
or  that  she  took  out  letters  of  administration,  or  was  bound  to  do  sa  It  is 
true  that  she  waa  the  wife  of  the  intestate,  and  that  after  the  making  of  the  note, 
she  did  take  out  letters  of  administration ;  but  those  two  facts  cannot  be 
imported  into  the  argument,  because  the  Court  will  not  look  beyond  the 
record.  The  Court  below  was  misled  by  supposing  that  this  case  resembled 
Ridmii  V.  Bristow  (c).  That  was  an  action  brought  against  a  woman,  who 
after  the  death  of  her  husband,  gave  a  note  expressed  in  these  terms,  *'  for 
value  received  hy  my  late  hveband,'^  It  was  proved  also  that  she  was  ad- 
ministratrix. In  that  case.  Bay  ley,  B.  says,  "  she  appears  to  have  been 
administratrix ;  but  even  admitting  that  she  was  not,  and  supposing  that  out 
of  respect  to  the  memory  of  her  late  husband,  she  had  agreed  to  give  a  note 
of  what  was  due  from  him,  would  not  such  a  note  be  binding  t  I  take  it  that 
it  would.*'  In  the  present  case,  it  does  not  appear  from  the  record,  that  the 
defendant  below  was  wife  of  the  intestate  debtor,  or  administratrix  of  his 
eflects.  But  then,  it  will  be  said,  that  as  this  action  is  brought  upon  a  pro- 
missory note  which,  prtma/acie,  imports  consideration ;  and  it  was  the  duty 
of  the  defendant  below  to  negative  all  consideration,  and  that  the  proper  way 
of  doing  so  was,  to  allege  that  slie  had  no  assets.  The  defendant  below  has 
negatived  all  consideration;  for  she  avers  in  her  plea,  that  in  compliance 
with  the  request  of  the  plaintiff  below  for  payment,  "  for  and  in  respect  of 
the  said  debt  so  then  remaining  due  to  the  plaintiff  as  aforesaid,  and /or  no 
other  consideratian  whatever,  she  then  made  and  delivered  the  said  note  to 
the  plaintiff."  And  again  she  concludes  her  plea  with  the  averment,  "  that 
there  never  was  any  consideration  for  the  said  note,  except  as  aforesaid." 
.4s  to  the  necessity  of  denying  the  existence  of  assets,  such  denial  can  be 
necessary  only  on  the  assumption  that  it  appears  from  the  record,  that  the 

{b)  4  East,  455.  (c)  1  Cr.  &  Jcr.  231. 
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M^^ejnMT  defendant  below  was  actually  administratrix,  or  boand  to  take  out  letten  of 
administratioD.  It  cannot  be  neoesaaiy  for  the  defendant  below  to  deny  the 
eiistence  of  every  consideration  that  the  imagination  can  suggest.  It  ii 
sufficient  for  her  to  deny  in  general  terms  the  existence  of  any  oonsidenaion. 
If  any  consideration  for  this  note  really  existed,  the  plaintiff  bebw  ought  to 
have  stated  it  in  his  replication. 

Wighiman,  eotUrd. — ^It  was  the  duty  of  the  defendant  below  to  exdude 
every  possible  consideration,  and  for  this  purpose  she  ought  to  have  shewn 
that  no  one  was  liable  for  the  debt  of  the  intestate,  and  that  there  were  do 
assets  out  of  which  it  could  be  discharged.  It  is  easy  to  suggest  many  cir- 
cumstances which  would  form  a  good  consideration.  If  I  have  a  debt  doe  to 
me  from  A.  B,,  and  C  D.  gives  me  a  note  for  that  debt,  payable  at  twelve 
months,  is  not  the  delay  to  which  I  am  subjected,  a  good  consideration  for 
the  note  ? — [Thdal,  C.  J.-^The  defendant  below  alleges  that  she  paid  the  debt 
because  she  was  requested  by  the  plaintiff  below,  and  then  she  avers  that  there 
was  no  other  consideration ;  if  there  were,  the  plaintiff  might  have  replied  to 
it.] — The  defendant  below  might  have  intended  to  take  out  letters  of  ad- 
ministration. This  case  resembles  Ridoui  v.  Brislaw, — [BM€mqu§i,  J. — In 
Ridoul  V.  BfUtow,  the  wife  was  prima  faeit  entitled  to  take  out  letters  of 
administration. — Tlndlat/,  C  J. — Does  not  the  defendant  below,  in  her  plea,  nnke 
this  statement  in  substance  ?  '^  I  was  a  stranger  to  WaUrwartk^  and  I  paid 
the  note  because  the  plaintiff  asked  me.**]— It  does  not  appear  on  the  plea 
that  she  was  a  stranger  to  WaUrworth. — [Tmdal,  C.  J.--^he  says  there 
was  no  other  consideration  for  the  payment  of  the  note,  except  the  request 
of  the  plaintiff.] —The  plaintiff  below,  having  a  good  primd  faeie  case,  the 
defendant  below  ought  to  have  alleged,  either  that  she  had  no  assets  of 
Waierwartk  in  her  hands,  or  that  the  money  was  not  owing  from  WaUr- 
worthy  or  that  she  did  not  intend  to  take  out  letters  of  administratkxi ;  or,  at 
all  events,  she  ought  to  have  made  some  equivalent  averment 

Addiion^  eplied. 

Lord  Dbnman,  C.  J. — ^In  reversing  this  judgmeht,  our  opinion  does  not 
come  into  conflict  with  that  of  the  Court  of  Exckequer^  since  that  Court 
acted  on  the  authority  of  Ridaul  v.  Brisiaw,  whereas  the  facts  of  that  case 
do  not  apply  to  the  present  It  seems  to  have  been  assumed  by  the  learned 
barons,  that  the  defendant  below  was  the  wife  of  the  intestate  Waierwor^ 
when  in  truth,  no  such  fact  appears  upon  the  face  of  the  record.  In  Ridtmt 
V.  BrisioWf  it  appeared  that  the  maker  of  the  note  was  the  widow  of  the 
debtor,  and  was  his  administratrix  ;  and  indeed,  the  note  itself  purported  on 
the  (ace  of  it  to  be  given,  **  for  valued  received  by  my  late  husdandJ*  It  is 
clear  therefore,  that  in  that  case  the  forbearance  to  sue,  must  have  formed 
the  consideration  of  the  note.  The  judgment  of  the  Exchequer  must  there- 
fore be  reversed. 

Judgment  re  vers  3d. 
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Stanbury  v.  Matthbws.  ^^^Jjgf- 

ASSUMPSIT.    The  declaration  stated,  that  on  the  29th  day  of  Jum,  A  contract  for 

1886,  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant,  ^o^\\eo^ 

that  the  plaintiff  should  buy,  and  he  did  then  buy  of  the  defendant,  and  that  planted,  at  a 

the  defendant  should  sell,  and  he  did  then  sell,  to  the  plaintiff  [a  certain  Irj^  t^k,  to'bT^ff 

quantity  of  potatoes,  to  wit,  the  produce  of  about  100  lugs  of  land,  at  the  2meVor*dT 

price  of  2#.  per  sack,  to  be  delivered  by  the  defendant  to  the  plaintiff  within  sing  the  aame, 

a  reasonable  time  in  that  behalf,  and  to  be  paid  for  by  the  plaintiff  to  the  de-  fbrthes^eof  ^ 

fendant  on  the  delivery   thereof,  as  aforesaid]   (mutual  promi^s);   and  an  interest  in 

although  the  plaintiff,  ever  since  the  making  of  the  said  agreement,  had  been  fourt^tectUm* 

ready  and  willing  [to  receive  the  said  potatoes  at  the  price  aforenaid,  and  to  ^j^®  ^i!^^^ 

pay  for  the  same  on  delivery,  at  the  rate  and  price  aforesaid,  of  all  which  the  ,  The  declara- 

defendant  always  had  notice,  and  heretofore,  and  after  the  making  of  the  said  Uie  defenduit  ^ 

agreement  and  promises,  and  before  the  commencement  of  this  suit,  to  wit,  agrMd  to  sell 

on  the  4th  day  of  July,  1887,  was  required  by  the  plaintiff  to  deliver  to  him  a  certafn  quuw 

the  said  potatoes  at  the  price  aforesaid,  and  a  reasonable  time  for  the  de-  to^i^^jj^jJ^JlS' 

livery  thereof  elapsed  long  before  the  commencement  of  this  suit ;  yet  the  bj  the  defend- 

defendant,  not  regarding,  &c.,  did  not,  within  a  reasonable  time,  and  hath  not  ^ai^iff;  within 

at  any  time  since  the  making  of  the  said  agreement,  delivered  or  tendered  and  «  reasonable 

offered  to  deliver  to  the  plaintiff  the  said  potatoes,  or  any  part  thereof.]  alleged,  that 

The  defendant  pleaded,  first,  non-oitumpHt ;  secondly,  that  before  breach  jJJlJSifVme*' 

of  the  agreement,  it  was  rescinded  by  consent  of  both  parties.  had  elapsed. 

At  the  trial,  before  Coltman,  J.,  at  the  last  WiUihire  Assizes,  it  appeared  hid^deUrei- 

that  the  plaintiff  and  defendant  had  met  together  in  June,  1836,  on  whkh  «lthe  same, 

occasion  the  defendant  said,  that  he  had  planted  about  100  lugs  of  land  fromthe^sTi- 

with  potatoes,  and  that  he  would  sell  them  at  2«.  a  sack.    The  plaintiff  agreed  ^^°^^^^^  ^^' 

to  purchase  them  at  that  price,  and  he  was  to  find  diggers.    When  the  pota^  to  be  dug  bj 

toes  were  ripe,  the  plaintiff  accordingly  sent  diggers  to  take  them  up,  but  JJe  usuaTtime* 

the  defendant  refused  to  permit  them  to  come  upon  the  land.    It  was  ob«  for  digging  the 

jected,  on  the  part  of  the  defendant,  that  the  evidence  did  not  support  the  ^defradanV 

declaration,  inasmuch  as  by  the  contract  there  stated,  the  potatoes  were  to  be  '^f"'^  ^^  JP^T' 

delivered  within  a  reasonable  time,  and  to  be  paid  for  on  delivery.     The  to  dig  and  take 

learned  judge,  upon  the  application  of  the  plaintiff^s  counsel,  amended  the  jj^^  haiSnc 

declaration,  so  as  to  be  conformable  to  the  evidence,  and  the  parts  within  amended  the 

brackets  stood  thus : — [A  certain  large  quantity  of  potatoes  then  planted,  and  ^^^  thT"*" 

being  in  certain  land  of  the  defendant,  at  the  price  of  2i,  per  sack,  the  same  ^^'*  refused  a 

to  be  dog  by  the  plaintiff  at  the  usual  time  for  digging  the  same,  and  to  be  did  n<!^t  appear 

paid  for  by  the  plaintiff  to  the  defendant,  at  the  said  last-mentioned  time.]  t^e'^fradam*' 

[To  receive,  take,  and  dig  the  said  potatoes,  and  to  pay  for  the  same  at  the  was  prejudiced 

rate  and  price,  and  at  the  time  last-aforesaid,  of  all  which  the  defendant  i^nt.^""^"  ~ 
always  had  notice,  and  heretofore  and  afler  the  making  of  the  said  agreement 
and  promises,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  30th  day 
of  October,  1836,  the  same  being  the  usual  time  for  digging  the  said  potatoes, 
tne  defendant  was  required  by  the  plaintiff  to  permit  and  su^rhim  todigand 
take  the  said  potatoes ;  yet  the  defendant,  not  regarding,  &c.,  did  not,  nor 
would  then,  nor  at  any  time  since,  permit  and  suffer  the  plaintiff  to  dig  and 
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take  the  said  potatoes,  or  any  part  thereof,  but  on  the  contrary  thereof, 
wholly  refused  so  to  do,  (the  same  land  being  in  the  possessbn  of  the  der^^nd- 
ant),  whereby,  &c.] 

A  verdict  having  been  found  for  the  plaintiff,  damages  bi.  10«., 


Crowder  moved,  pursuant  to  leave,  to  enter  a  nonsuit,  on  the  ground  that 
this  was  a  contract  for  the  sale  of  an  interest  in  land,  or  for  a  new  trial,  on  tlie 
ground  that  the  judge  had  no  power  to  make  the  amendment ;  first,  thi« 
contract  falls  within  the  fourth  section  of  the  Statute  of  Frauds,  and,  there- 
fore, required  a  note  or  memorandum  in  writing.  It  is  a  contract  for  tiie 
sale  of  potatoes,  to  be  taken  up  by  the  vendee,  and  he  must  necessarily  hare 
the  benefit  of  the  land  until  they  were  ripe. — [Parke,  B. — Suppose  a  tempes^t 
had  destroyed  them  in  the  mean  time,  the  defendant  must  have  stood  the  loss.] 
— It  is  only  a  contract  to  sell  at  a  future  day  so  many  sacks  of  potatoes, 
the  produce  of  certain  land.  In  Parker  v.  Sianiland  (a),  a  similar  contract 
was  held  not  to  be  a  sale  of  an  interest  in  land,  because  there  the  potatoes 
were  to  be  taken  by  the  defendant  immediately,  and  the  land  was  considered 
as  a  mere  warehouse  for  them.  The  distinction  which  was  taken  in  Evwu  t. 
Roberts  (6),  between  crops  that  would  be  emblements,  and  the  ordinary  pm- 
duce  of  the  land  is  hardly  maintainable.  In  Earl  of  Falmouth  v.  Tkonuu  (c), 
it  was  held,  that  a  contract  to  let  with  a  farm  certain  growing  crops  upon  it, 
at  a  valuation  contract,  was  a  contract  for  the  sale  of  an  interest  in  land  It 
is  difficult  to  distinguish  between  a  contract  for  the  sale  of  a  growing  crop  of 
))otatoes  and  a  contract  for  the  sale  of  a  growing  crop  of  grass  which  has  been 
held  to  be  within  the  Statute,  Carrington  v.  Roott  (d).  Secondly,  the 
amendment  should  not  have  been  made.  It  introduced  upon  the  record  an 
entirely  different  contract ;  and  if  the  plaintiff  had  so  declared  in  the  first 
instance,  the  defendant  might  have  pleaded  diflerently. 

Lord  Abingsr,  C.  B. — ^The  Statute  allowing  amendments  vests  a  wide  dis- 
cretion in  the  judge ;  and  in  this  case  it  appears,  by  the  result,  that  he  bu 
not  exercised  it  improperly.  If  it  had  been  shewn,  by  affidavit,  that  the  de- 
fendant had  a  good  defence,  with  which  he  was  not  prepared  at  the  time,  the 
Court  might  have  allowed  him  to  plead  de  novo  ;  but  as  it  does  not  appear 
that  he  was  prejudiced  by  the  amendment,  the  Court  cannot  interfere. 

As  to  the  first  point.  I  think  4his  was  merely  a  contract  for  the  sate  of 
goods  and  chattels  on  a  future  day. 

Parke,  B. — This  is  nothing  more  than  a  contract  for  the  sale  of  potatoes 
at  so  much  per  sack,  the  produce  of  a  certain  field,  and  to  be  taken  at  a  future 
day.  It  creates  no  interest  in  the  land.  It  is  a  stronger  case  than  Evans  v. 
Roberts  ;  there  the  agreement  was  to  pay  a  certain  price  for  the  whole  crop 
of  potatoes ;  and  there  might  be  some  coloar  for  saying  it  was  an  interest  in 
land  ;  but  here,  the  only  stipulation  is  to  pay  so  much  per  sack  for  the  pota- 
toes  when  delivered.     I  am  not  quite  clear  about  the  propriety  of  the  aoiend- 


(a)  1  East,  3G2. 

(b)  5  B.  &  C,  829. 
(c;  I  C.  &  M.  89. 


(€0  I  Hur.&  Hurls.  14;  2  M.  &  W. 
248. 
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ment;  but  unless  the  judges  are  liberal  in  the  ailowance  of  amendmeDU,  the      ^f^;H^' 
rule  which  confines  a  plaintiff  to  one  count  will  operate  yery  harshly. 

GuRNBYi  B.,  concurred. 

Rule  refused. 


MoGG  and  another,  Assignees  of  Purnbll,  an  Insolvent 
Debtor,  v.  Baksr« 

IN  this  case,  the  parties  having  objected  to  the  reference  reamiinonded  by   In  order  to  tup- 

the  Court  (a),  the  cause  was  again  tried,  before  Parke,  B.,  at  the  last  EJ'ln  iSwirent 

Bristol  Assizes,  when  it  appeared  that  the  bill  of  sale  included  not  only  the  debtor,  it  is  not 

furniture  of  the  value  of  1 70/.,  respecting  which  the  agreement  was  made  be-  therTshould^e 

tween  the  insolvent  and  the  defendant,  but  also  other  furniture,  of  the  value  ^^^"'!!^' c^!l 

of  35/.,  subsequenlly  purchased  by  the  insolvent.    With  respect  to  this  latter  creditor,  but  if 

amount,  the  question  was,  whether  there  was  a  voluntary  conveyance  or  ^adeln^punu- 

transfer  of  these  goods,  within  the  7  Geo.  4,  c.  57,  s.  32.      The  examination  &nce  of  a  bond 

of  the  defendant,  on  the  hearing  of  Purnell  in  the  Insolvent  Debtors'  Court,  "Sm  c^ftor,  it 

was  put  in,  by  which  it  appeared,  that  the  defendant  had  stated  that  Purnell  ^\^^J!^^^^ 
^      ,  .  .  .  t    M  t^«  7  Geo.  4, 

'<  offered  him  security  sponUneousIy.  c.  37,  b.  32. 

The  learned  judge,  as  to  the  furniture  not  included  in  the  agreement,  lefl 
it  to  the  jury  to  say  whether  the  assignment  originated  with  the  insolvent,  and 
was  made  to  the  defendant  as  a  favoured  creditor,  or  whether  it  originated  in 
the  request  of  the  defendant :  he  told  them  that  pressure  of  the  creditor  was 
not  necessary ;  but  that  if  it  originated  with  the  insolvent,  it  could  only  have 
been  made  by  way  of  voluntary  preference.  The  jury  having  found  a  ver- 
dict for  the  defendant, 

Croteder  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — The 
mere  fact  of  a  creditor  asking  a  debtor  for  a  security,  is  not  sufficient  to  render 
a  transfer  valid.  There  must  be  some  pressure  or  fear  of  compulsion.  This 
case  is  governed  by  the  same  principle  as  a  voluntary  preference  under  the 
Bankrupt  Act ;  and  then  the  question  is,  whether  there  was  an  intention  to 
prefer  one  creditor  to  the  general  body.  Cook  v.  Itogere  (6).  It  is  evident, 
from  AmeU  v.  Bean  (c),  that  something  beyond  a  mere  request  must  be 
proved.  If  the  act.  by  which  one  creditor  obtains  an  advantage,  be  done  of  the 
free  will  of  the  insolvent,  it  is  a  fraud  upon  the  general  body  of  the  creditors. 
— [Parke,  B.,  referred  to  Doe  v.  GiUett  (</)•] — In  Reynard  v.  Robineon  (e), 
the  payment  was  made  in  consequence  of  a  threat  of  legal  proceedings,  and 
was,  therefore,  held  not  to  be  voluntary. 

Lord  Abinobr,  C.  B. — I  am.  of  opinion  that  both  the  verdict  and  direction 
are  right.     It  appears  that  Purnell  said,  that  he  executed  the  bill  of  sale 

ia)  Ante,  p.  57 ;  3  M. &  Ur.  19a  (d)  2  C.  M.  &  R.  579. 

h)  7  Bing.  438  (e)  9  Bing.  717;  3  M.&  Scott,  IV. 
(c)  8  Biog.  87 ;  1  M.  &  Scott,  151. 
vol*.  I.  2  k 
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because,  if  he  did  not,  he  apprehended  that  the  defendant  would  put  in  adis* 
tress.  I  do  not,  however,  think  that  that  was  necessary.  It  seems  to  me, 
that  if  a  demand  be  made  by  a  creditor,  without  any  fraud,  and  a  security  is 
given,  in  pursuance  of  that  demand,  that  takes  the  case  out  of  the  voluntary 
transfer  contemplated  by  the  act. 


Parke,  B. — I  certainly  laid  down  the  law  to  the  jury  as  I  have  always 
understood  it  to  be.  If  the  jury  had  found  their  verdict  the  other  way,  I 
should  have  been  just  as  well  satisfied  ;  but  1  cannot  say  that  thev  are 
wrong. 


rSuRNBY,  B.,  concurred. 


Rule  refused. 


In  re  Canadian  Prisoners. 

An  application    JfOEBUCK  applied  for  writs  of  habeas  corpus  to  bring  up  the  bodies  of 
for  a  luihMt  certain  persons  sent  to  this  country  from  Canadoy  and  now  in  the  cus- 


tody of  the  gaoler  of  Liverpool  Gaol, 
persons. 


eoTfut  must  be 

supported  by 

an  affidaTit  of 

the  party  ap- 

plying,  unless 

It  appear  to  the 

Court  that  such 

affidavit  cannot  the  prisoners  themselves. 

be  obtained. 


He  moved  on  the  affidavits  of  third 


Lord  Abingbr,  C.  B.,  asked  if  he  had  also  affidavits  of  the  fiurts,  made  by 


Roebuck  submitted  that  it  was  not  necessary,  and  referred  to  the  case  of 
ne  Hottentot  Venue  (a). 

Lord  Abinoer,  C.  B. — There  the  party  was  supposed  to  be  under  coer- 
cion. You  must  either  produce  affidavits  from  the  parties  themselves,  or 
shew  facts  from  which  the  Court  can  judge  that  they  cannot  be  obtained 

(a)  13  East,  125 


George  Dewdeney  v.  Palmer. 


An  objection 
to  the  compe- 
tency of  a 
witness,  must 
be  taken  on 
the  vntr<lN«. 


A  SSUi^PSlT  by  indorsee  against  mdorser  of  a  bill  of  exchange.     The 

pleas  denied  the  presentment  and  notice  of  dishonour. 
At  the  trial,  before  Gumey,  B.,  at  the  Middlesex  Sittings,  in  the  present 
Term,  a  witness  was  ^worn,  on  behalf  of  the  plaintiff,  as  James  Dewdeney, 
but  who  was  recognized  to  be  George  Dewdeney,  the  plaintiff,  on  the  re- 
cord. On  the  part  of  the  defendaut,  it  was  proposed  to  prove  that  this  wit- 
ness was,  in  fact,  the  plaintiff.  The  learised  judge  refused  to  admit  this  evi- 
dence, on  the  ground  that  it  did  not  relate  to  the  matters  in  issue,  and  i  verdict 
was  found  for  the  plaintiff  for  the  amount  of  the  bill. 
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Mait  moved  for  a  new  trial,  on  the  ground  of  the  improper  rejection  of  the      Exchequer, 
evidence,  and  contended  that  he  was  entitled  to  shew  that  the  witness  was 
Altogether  undeserving  of  credit. 

Parke,  R — Your  objection  goes  to  the  competency  of  the  witness,  and 
should  have  been  taken  on  the  voir  dire ;  you  might  then  have  offered  evi- 
dence that  he  was  incompetent,  as  being  the  plaintiff  in  the  suit.  But  you 
are  not  entitled  to  prove  he  is  a  party,  without  first  objecting  to  his  compe*- 
tency.  If  the  incompetency  had  been  established,  an  opportunity  would  be 
aflbrded  to  the  plaintiff  to  prove  his  case  by  other  evidence. 

Aldbrson,  B. — The  credibility  of  the  witness  is  a  collateral  issue.  If  the 
objection  had  been  taken  as  to  the  witness's  competency,  other  evidence 
might,  perhaps,  have  been  supplied. 

Rule  refused. 


YouLTON  V.  Hall. 

XM/^ALLINGER  moved  to  set  aside  a  copy  of  the  writ  of  summons  and  The  following 

service  thereof,  on  the  ground  that  it  was  not  properly  indorsed  with  i"^J  oTsum"** 

the  residence  of  the  attorney.     The  indorsement  was  as  follows  :•— "  This  mons,  was 

writ  was  issued  by  Jamet  Roberiion,  No.  10,  Gray* 9  Inn-square,  Holbom,  "XhU  writ  was 

attorney  for  the  said  /.  Vaulton.^^     It  was  objected,  that  the  city  or  county  ^^^^^7r/' 

ought  to  have  been  stated,  and  Lloyd  v.  Jonee  (a),  was  referred  to,  in  which  ci^ay*$  inn 

the  Court  held  it  insufficient  to  state  that  the  writ  was  issued  by  W.  L.  No.  f^'^'J^'^ 

.-.  .  oomf  attorney 

32,  Great  JameS'Street,  Bedford-row,  agent  for  the  plain  tin,  in  person,  who  for  the  said 
resides  at  Dartmouth. 


J,  y:' 


Lord  Abinger,  C.  B. — That  case  does  not  apply ;  for  there  no  attomey^s 
name  was  indorsed  on  the  writ ;  and  we  held,  that  the  residence  of  the  plain- 
tiff himself  ought  to  have  been  stated. 

Parke,  B. — The  Statute  does  not  require  the  city  to  be  mentioned,  where 
the  writ  is  sued  out  by  an  attorney.  The  form  given  in  the  schedule  of  the 
2  fViil.  4,  c.  39,  is,  "  This  writ  was  issued  by  E.  T,  of  ,  attorney  for 

the  said  A.  B?^  But  where  the  writ  is  issued  by  the  plaintiff,  in  person,  the 
Statute  directs  mention  to  be  made  of  the  ^  city,  town,  or  parish,  and  also  the 
name  of  the  hamlet,  street,  and  number  of  the  house  of  the  plaintiff's  resi- 
dence.'* It  is  quite  enough,  with  regard  to  an  attorney,  if  such  a  description 
be  given  as  can  mislead  nobody. 

GuRNEY,  B. — In  EngUheart  v.  Eyre  (6),  it  was  held^  that  the  residence 
of  an  attorney  was  sufficiently  described  by  the  indorsement  "  Groyne  Inn, 
Lmdan^^  although  it  appeared  that  no  part  of  Gray**  Inn  was  within  the 
city  of  London.  There  Paiteeon,  J.,  says,  "  If  it  were  the  statement  of  the 
residence  of  an  individual  not  an  attorney,  it  might  be  different.^' 

Rule  refuse^ 

(a)  5  Dowl.  P.  C.  161.  {b)  2  Dowl.  P.  C.  145. 
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By  a^ement 
in  writing, 
three  persons 
undertook  in 
consideration 
of  il/s  dis- 
charging a 
debt  due  from 
B.  to  C, 
amounting  to 
2001.,  with 
C08U,  that  each 
would  ieverally 
pay  50/.,  and 
one  fourth  part 
of  the  costs, 
and  would  ex- 
ecute a  hill, 
bond,  or  note, 
for  his  own 
proportion : 
Wd,  that  one 
stamp  was 
sufficient 


Ramsbottom  v.  Davis  (Robert). 
Same  v.  Gosdkn. 

A  SSUMPSIT  The  declarations  were  upon  the  following  guarantee  :^ 
"  We»  the  undersigned,  R.  Davit,  W.  Goodchild,  and  /.  Gosden,  ane- 
rally  and  reipectively  undertake,  in  consideration  of  Messrs.  RamsbotUm: 
and  Leiffh  discharging  or  arranging  to  discharge  a  certain  debt  due  from  Wm, 
Dam's  to  /.  Sheffen,  amounting  to  the  sum  of  200/,  with  the  costs  there- 
upon, to  indemnify  the  said  Messrs.  Ram$hoUom  and  Leigh  for  any  loss 
which  they  may  sustain  or  incur  to  the  extent  of  50/.,  from  each  of  us  to  be 
paid  by  us  severally,  together  with  a  fourth  part  of  the  costs  and  expences  as 
aforesaid,  at  such  time  or  times  as  the  said  Messrs.  R,  and  L.  may  be  called 
«pon  to  pay  the  said  debt  and  costs,  to  be  rateably  proportioned,  and  in  the 
meantime,  we  further  undertake  to  make  and  execute  such  bills,  bonds,  or 
notes  severally  for  the  said  respective  sums,  as  may  be  required  by  the  said 
Messrs.  Ramebotiom  and  Leigh. 

"  R.  Davie. 

"  W.  Goodehild. 

•*  G.  Goeden:' 

At  the  trial,  before  Gumey,  B.,  at  the  Middlesex  Sittings,  in  this  Tens 
the  above  guarantee  was  given  in  evidence,  and  appeared  to  be  stamped  with 
one  stamp  only.  It  was  objected,  on  the  part  of  the  defendant,  that  as  each 
party  contracted  severally,  three  stamps  were  necessary.  The  learned  judge 
allowed  it  to  be  read,  and  a  verdict  was  ibund  for  the  plaintiff,  with  liberty  to 
move  to  enter  a  nonsuit. 

W.  H.  Watson  moved  accordingly. — One  stamp  is  not  sufficient,  as  this  » 
the  separate  contract  of  each,  not  the  joint  contract  of  all.  Each  party 
agrees  to  indemnify  to  the  extent  of  50/. ;  each  party  agrees  to  pay  one- 
fourth  of  the  costs,  and  to  execute  a  bond  for  his  respective  share.  This 
case  is  distinguishable  from  Bowen  v.  Ashley  (a)  ;  there  a  bond  was  entered 
into  by  three  conditioned  foi  the  performance,  by  each  and  every  of  them  of 
the  same  matters  ;  but  there  was  but  one  penalty,  and  a  payment  of  that  by 
any  one  of  the  obligors  would  satisfy  the  condition. — [Parke,  B. — It  lefem- 
bles  a  composition  deed,  by  which  each  of  the  creditors,  who  signs,  agrees  to 
take  part  or  postpone  payment  of  his  separate  debt.] — ^That  is  the  case  of  a 
separate  covenant  in  respect  of  the  same  subject  matter ;  this  is  the  separate 
contract  of  each.  Where  a  lease  is  made  to  several  persons  of  diflferent  lands, 
at  diflerent  rents,  one  stamp  is  sufficient,  because  the  whole  is  but  one  tranf- 
action.  Rose  v.  Jackson  (h) ;  but  here,  each  individual  makes  a  distinct  con- 
tract in  respect  of  his  portion. — [Parke,  B. — It  may  be  reasonably  supposed 
that  one  party  would  not  have  bound  himself,  unless  the  others  had  agreed 
to  pay  their  share.  It  is  the  same  as  when  several  creditors  agree  each  to 
release  his  debt  in  consideration  of  the  others  doing  the  same.] — An  agree- 
ment with  several  tenants,  as  to  the  demise  of  different  estates,  requires  a 


(«)  I  N.  B.  274 


(6)  3  B.  &  B.  185. 
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stamp  for  each,  Doe^  d.  CopUy  y.  Day  (e).  So  where  printed  conditions  of 
sale  are  signed  by  diflerent  purchasers  oY  different  lots,  Powell  v.  En^ 
munds  (d).  Where  the  several  admissions  of  five  corporators,  as  freemen, 
were  written  on  the  same  paper,  it  was  held  to  require  several  stamps,  Rex 
V.  Reeke  (e). 

Parkb,  B. — I  am  of  opinion  that  this  is  but  one  transaction,  and  tliat  one 
stamp  only  is  necessary.  It  may  fairly  be  considered  that  each  has  entered 
into  the  agreement  in  consideration  that  the  others  would  do  the  same. 
Where  several  underwriters,  on  a  policy,  enter  into  an  agreement  to  refer  the 
cause  to  arbitration,  one  stamp  is  sufficient,  Gauleon  v.  Forbes  (/).  So 
where  there  is  an  agreement  by  several  for  a  subscription  to  one  common 
fund,  Davis  v.  Williams  (g).  This  case  appears  to  me  to  fall  within  the 
principle  of  those  decisions. 

Aldsrson,  B. — I  am  of  the  same  opinion.  The  parties  altogether  agree 
to  indemnify  the  plaintiff  to  the  amount  of  150/.,  by  separately  contracting 
to  pay  60/.  each.    It  is  all  one  transaction. 

Rule  refused. 


(c)  13  East,  241.  (/)  6  Taunt.  171 

(H)  12  East,  6.  (g)  13  Ea8t»  232. 

(c>  2  Lord  Raym.  1445. 


Doe,  dem.  Harvey  v.  Francis. 

fN  this  case  a  bill  of  exceptions  had  been  tendered  at  the  trial,  and  error  Costs  in  a  bill 
was  assigned  thereon  in  the  Exchequer  Chamber.     The  Court  of  Error  of  "ceptions, 

^  *  are  costs  m  a 

affirmed  the  judgment  of  the  Court  below.  Court  of  Error, 

Montague  Smith  moved  for  a  rule  for  the  Master  to  review  his  taxation, 
and  allow  the  plaintiff  the  double  costs  of  the  bill  of  exceptions.  By  the 
13  Car.  2,  SUt  2,  c.  2,  s.  10,  it  is  enacted,  ''  That  if  any  person  shall 
sue  or  prosecute  any  writ  of  error  for  the  reversal  of  any  judgment  whatso- 
ever, given  after  verdict,  and  the  said  judgment  shall  be  afterwards  affirmed, 
then  every  such  person  shall  pay  unto  the  defendant,  in  the  said  writ  of  error, 
his  double  costs,  to  be  aseeeeed  by  (he  Court  where  such  writ  of  error  shall  be 
depending!^  It  was  doubtful  whether  the  costs  of  settling  the  bill  of  exceptions 
should  be  taxed  by  the  Court  above,  or  the  Court  below  ;  for  since  the  1 1 
Geo.  4,  and  1  W.  4,  c.  70,  the  record  remains  in  the  Court  below,  and  a 
transcript  only  is  sent  to  the  Court  of  Error.  Before  that  Statute,  it  appears, 
from  the  case  of  Gardner  v.  Baillie  (a),  that  a  bill  of  exceptions  was  no  part 
of  the  record  in  the  Court  below.  The  Master,  in  the  Court  of  Error,  had 
conceived  that  these  costs  were  now  costs  in  the  Court  below,  and  the  Mas- 
ter of  this  Court  had  refused  to  allow  the  double  costs,  as  the  Statute  of 
Charles  directs  them  to  be  assessed  by  the  Court  where  the  writ  of  error  is 
depending. 


466 


TERM  REPORTS  in  tiib  EXCHEQUER. 


Exdiiquer. 

DOK,  dem. 
Haktit 

«. 
FsAircjs. 


Parkb,  B.— The  1 1  Geo.  4,  and  1  W.  4,  c.  70,  b.  8,  directs  that  a  transcript 
of  the  record  shall  be  annexed  to  the  return  of  the  writ,  and  the  Court  of 
£rror^  aller  errors  duly  assigned  and  issue  in  error  joined,  shall  reriew  the 
proceedings,  and  give  judgment  as  they  shall  be  advised  thereon.  The  costs 
are  part  of  the  judgment;  it  is  one  and  the  same  act.  The  appUcatioQ 
should,  therefore,  be  made  to  the  Court  of  Error. 

Rule  refused. 


To  an  action 
against  the  de- 
fendant for 
vrongfuUy  re- 
fusing; to  per- 
mit goods 
distrained  by 
him  to  be  ap- 
praised, the 
defendant 
pleadi'd  that 
plaintiff  was 
nis  tenant,  and 
that  he  took 
the  goods  as  a 
distress  for 
arrears  of  rent: 
Hehl^  an  issu- 
able plea. 


Sealby  v.  Harris. 

npHE  declaration,  in  substance,  stated,  that  the  plaintiff  was  tenant  to  the 
defendant  of  certain  premises,  and  that  the  defendant  seized  and  took 
certain  goods  and  chattels  of  the  plaintiff,  under  colour  of  a  distress,  and 
under  pretence  of  certain  rent  alleged  to  be  due,  that  the  plaintiff  was  en- 
titled to  replevy,  and  that  the  goods  remained  in  the  custody  of  the  defendant, 
and  it  became  necessary  to  apply  to  the  defendant  to  appraise  the  goods,  yet 
the  defendant  wrongfully  refused  to  permit  the  plaintiff  to  appraise  the  said 
goods. 

A  judge's  order  had  been  obtained  for  further  time  to  plead  upon  the 
usual  terms  of  pleading  issuably,  when  the  following  (amongst  other)  pleas 
was  delivered: — 

"  And  for  a  further  plea  in  this  behalf,  as  to  the  said  first  count,  the  de- 
fendant says,  that  for  a  long  time,  to  wit,  for  three  weeks  before  the  said 
time,  when,  &c.,  in  the  said  first  count  mentioned,  the  plaintiff  held  the  said 
apartments  and  premises,  with  the  appurtenances  in  the  said  first  count  men- 
tioned, as  tenant  thereof  to  the  defendant,  as  in  the  said  first  count  noentioned, 
by  virtue  of  a  certain  demise  theretofore,  to  wit,  on  the  29th  day  of  October, 
in  the  year  aforesaid,  made  by  the  defendant  to  the  plaintifl)  at  and  under 
the  weekly  rent  of  I/.  lOt.,  payable  weekly,  that  is  to  say,  on  Sunday  in 
each  and  every  week  from  the  making  of  the  said  demise  ;  and  because  the 
sum  of  3/.  of  the  rent  aforesaid  for  the  space  of  two  weeks,  ending  on  Sunday, 
the  11th  day  of  November,  in  the  year  aforesaid,  was  due  and  in  arrear  fioin 
the  plaintiff  to  the  defendant,  and  continued  in  arrear  and  unpaid  frona  tbenoe 
until  and  at  the  said  several  times  when,  &c^  in  the  said  first  count  mentkmed, 
the  defendant  seized  and  took  the  said  goods  and  chattels  in  the  said  first 
count  mentioned,  and  detained  the  same  at  the  said  several  times,  when,  Ac, 
m  the  said  first  count  mentbned,  as  for  and  in  the  name  of  a  distress  for  the 
said  arrears  of  rent,  and  committed  the  supposed  grievances  in  the  said  first 
count  mentioned,  as  she  lawfully  might  for  the  cause  aforesaid/'  Y^fica- 
tion. 

The  plaintiff  signed  judgment,  on  the  ground  that  this  was  not  an  issuable 
plea.  An  order  was  subsequently  made  of  (7t<niey,  B.,  for  setting  aside  that 
judgment,  and  a  rule  having  been  obtained,  by  Brideaux,  for  rescinding  the 
order  of  Gurney,  B., 

Bgles  shewed  cause. — ^The  plea  is  issuable.  So  long  as  it  is  donbtfal, 
whether  a  person  is  entitled  to  distrain,  the  party  whose  goods  are  taken 
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under  the  distress  has  a  right  to  replevy  them.  But,  immediately  it  appears  Exdusqner. 
that  the  distress  was  lawful,  the  right  to  replevy  is  determined.  In  every 
case  it  may  be  said  that  a  roan  has  a  right  to  bring  an  action  ;  but  after  he 
has  failed,  it  is  evident  that  the  right  never  existed.  This  resembles  the  case 
of  an  action  against  the  sheriff  for  an  escape  on  metne  process.  There  it  is 
necessary,  in  order  to  maintain  the  action,  to  aver  and  prove  that  the  plaintiff 
had  a  cause  of  action  against  the  person  who  escaped,  Gunier  v.  Clayton  (a), 
Alexander  v.  Macauley  (6). 

Prtdeawp,  in  support  of  the  rule— This  is  not  an  issuable  plea.  It  is  a 
fundamental  principle  of  the  common  law  that  a  person,  whose  goods  are  dis 
trained,  is  entitled  to  replevy.  Even  if  the  plaintiff,  in  replevin,  be  nonsuited, 
he  is  allowed  by  the  Statute  of  Westminster,  13  Edw.  1,  c.  2,  a  judicial  writ, 
issuing  out  of  the  original  record,  and  called  a  writ  of  second  deliverance,  in 
order  to  have  the  same  distress  again  delivered  to  him,  on  giving  the  like 
security  as  before  (c),  llie  1 1  Geo,  2,  c.  19,  which  requires  the  officer  grant 
ing^  a  replevy  on  a  distress  for  rent,  to  take  a  bond  with  sureties  in  a  sum 
of  double  the  value  of  the  goods  distrained^  shews,  that  in  all  cases  the  party 
is  entitled  to  replevy.  It  is  said,  in  Co.  Lit,,  "  That  if  a  man,  by  his  deed, 
grant  a  rent,  with  a  clause  of  distress,  yet  the  sheriff  may  replevy  the  goods 
distrained,  for  it  is  against  the  nature  of  such  distress  to  be  irreplevisable." 

Parke,  B. — ^We  cannot  decide,  upon  this  motion,  whether  or  no  the  plea 
is  good  in  point  of  law.  It  is  quite  clear  that  it  is  bona  fide  pleaded.  The 
principle  is  the  same  as  that  which  regulates  an  action  against  the  sheriff  for 
an  escape  on  mesne  process.  The  party  has  prima  facie  a  right  to  sue,  yet 
if  he  had  no  cause  of  action  against  the  debtor,  he  cannot  maintain  an  actiorv 
against  the  sheriff.    The  plea  goes  distinctly  to  the  merits. 

Rule  absqlute 

(a)  2  Lev.  85.  (c)  Blac.  Com.  Vol.  .3,  149. 

(b)  4T.  R.611. 


Rogers  v.  Peterson. 

'DARSTOfV  hoA  obtained  a  rule  calling  on  the  plaintiff's  late  attorney  An  attorney  Is 
to  shew  cause  why  he  should  not  pay  the  costs  of  the  taxation  of  his  ^l therostg of 
bill,  more  than  one-sixth  having  been  taken  off.     The  bill  had  been  delivered   taxation,  where 
under  a  judge's  order,  and  had  been  referred  for  taxation,  but  there  was  no  JJxth  {jaa^been" 
undertaking,  on  the  part  of  the  plaintiff,  to  pay  what  should  be  found  due  on  J*!^«"  ^?  *»", 

V.  i.         1      t  •!•  11-  11  ^    ,       .     -I  bill,  unleiB  the 

taxation.  Before  the  bill  was  delivered,  the  amount  of  the  judgment  given  order  contains 
for  the  plaintiff  had  been  levied  by  the  sheriff,  and  paid  by  him  into  Court,  jn^^^^u^"^^ 
to  abide  the  event  of  an  interpleader  rule.  the  2^eo.  2,  c. 

23.  8.  23,  or 

Swarni  shewed  cause. — ^The  2  Geo,  2.  c.  23,  s.  23,  requires  that  there  shall  plud7nto  Com" 
be  a  submission  of  the  party  to  pay  the  whole  that  upon  taxation  shall  appear  ^^'  ^^^ 
to  be  due.     Here  the  order  contains  no  such  undertaking.      It  is  true,  that 
the  money  has  been  brought  into  Court ;  but  it  has  been  paid  in,  not  as  a 
security  for  the  attorney,  but  to  abide  the  event  of  a  disputed  claim.     Howard 
V.  Groom  (a),  is  an  authority  in  point.      In  Gerrard  v.  Arnold  (b),  it  was 

(a)  4  Dowl.  P.  €.  21.  (b)  6  Dowl.  P.  C.  336. 
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decided,  that  where,  on  reference  of  an  attorney's  bill  to  taxation,  the  partiet 
agree  to  waive  the  delivery  of  a  signed  bill  prima  facie^  they  waive  the  open- 
tion  of  the  2  Geo.  2,  as  to  payment  of  the  costs  of  taxation. 

Barstotv,  in  support  of  the  rule. — The  money  paid  into  Court  stands  in  the 
place  of  an  undertaking  to  pay  what  shall  be  found  to  be  due.  After  the 
execution  issued,  the  plain tifTs  attorney  gave  notice  to  the  sheriff  not  to  pay 
the  proceeds  to  any  but  himself,  as  he  had  a  lien  on  the  judgment.  The 
money  in  Court  must  be  considered  as  a  security  for  the  attorney. 

Lord  Abingbr,  C.  B. — I  thmk  this  rule  must  be  discharged,  bat  without 
costs.  As  the  money  was  not  brought  into  Court  for  the  purpose  <^  settlii^ 
the  bill,  but  for  another  purpose,  arising  incidentally,  this  is  not  a  case  within 
the  Statute. 

Parke,  B. — This  does  not  appear  to  be  a  case  within  the  Statute,  and  un- 
less it  is,  we  have  no  power  to  grant  the  rule.  The  2  Geo.  2,  c.  23,  s.  23, 
enacts,  that  upon  submission  of  the  party  to  pay  the  whole  sum  that  upon 
taxation  of  the  bill  shall  appear  to  be  due  to  the  attorney,  it  shall  be  lawful 
for  the  Court,  &c.,  to  refer  the  bill  to  be  taxed  and  settled  by  the  proper 
officer  of  such  Court,  without  any  money  being  brought  into  the  aaid  Court 
for  that  purpose.  The  question  then  is,  whether  the  money  brought  into 
Court  stands  in  the  place  of  an  undertaking.  I  think  not,  unless  it  was  ori- 
ginally appropriated  to  the  payment  of  the  bill,  or  it  was  afterwards  agreed 
between  the  pnrties  that  it  should  be  so  appropriated.  It  seems  to  me, 
therefore,  that  wu  have  no  jurisdiction. 

Rule  discharged. 


A  description 
of  the  (Ipiend- 
ant  in  the 
writ  and  d(»<;1a^ 
ration  by  line 
initinls  of  his 
christian 
name,  is  no 
ground  for 
setting  aside 
the  proceed- 
ings, but  the 
proper  course 
is  to  apply  to  a 
judge  to  amend 
the  declaration, 
at  the  plain- 
tiff's costs. 


Rusk  t;.  Kennedy, 

npi IE  defendant  was  sued  and  declared  against  by  the  initials  of  his  two 
christian  names,  and  a  rule  had  been  obtained  by  Archbold  to  set  aside 
the  writ  and  subsequent  proceedings,  or  to  amend  the  declaratioD  at  the 
.plaintiff's  cost,  the  action  not  being  brought  upon  a  bill  of  exchange  or  other 
written  instrument. 

/ar</ttie.  -shewed  cause. — Before  the  3  &  4  Will.  4,  c.  42,  the  designation  of 
the  defendant'^  christian  name  by  initials  was  no  ground  for  setting  aside  the 
writ,  but  could  onl^  be  taken  advantage  of  by  plea  in  abatement.  Since 
that  Act,  **  no  plea  of  abatement  for  misnomer  shall  be  allowed  in  any  per- 
sonal action  ;  but  in  all  ca^es  in  which  a  misnomer  would,  but  for  the  Act, 
have  been,  by  law,  pleadable  in  ietbatement  in  such  actions,  the  defendant  shall 
be  at  liberty  to  cause  the  declaration  to  be  amended  at  the  cost  of  the  plain- 
tiff, by  inserting  the  right  name  upon  a  jtidge^s  summons,  founded  npon  an 
affidavit  of  the  right  name.''  In  Lindsay  V.'  Wells  (a),  the  plaintiff  described 
himself  in  his  declaration  a?  "  Henry  H.  Lindsay}^  ^and  the  Court  refused  t» 
set  it  aside.  •      •  '-'"^  -.  • 

(a)  4  Scott,  I7i.  •  'J  . 
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Arehbold  in  support  of  the  rule.    This  is  not  a  mere  case  of  misnomer,  for      Exthetp^r. 
the  initials  are  no  name  at  ail.     The  application  to  amend  by  summons  is         j^^^^^ 
not  compulsory.     idnd9ay  ▼.  WelU  arose  upon  a  bill  of  exchange.  «• 

Parks,  B. — ^As  the  declaration  and  process  agree,  the  only  ground  of  ob- 
jection is»  that  of  misnomer.  Before  the  late  Act,  it  was  matter  pleadable  in 
abatement ;  but  since  that  Act,  the  defendant  ought  to  apply  to  a  judge  to 
amend  the  declaration  at  the  plaintiflTs  costs. 

Rule  discharged,  with  costs. 


Holland  v.  Hendbrson. 

JpRIDEAUX  had  obtained  a  rule  for  judgment,  as  in  case  of  a  nonsuit ;  Th« insoWeney 

■^     agUD.^  which  t^t^:^ 

brought,  is  a 
Pathley  shewed  cause,  and  contended  that  the  rule  ought  to  be  discharged,  sufficient 
on  the  ground  that  the  defendant  had  become  insoWent  after  action  brought,  rule  for  j[udg^ 
and  a  9iiipro€099U8  had  been  offered  and  declined.  rrTnraralt*^ 

The  Court,  referring  to  Smith  v.  Badeoek  (a),  said,  that  the  rule  must  be 
discharged  with  costs,  unless  the  defendant  consented  to  a  ttei  proee99us. 

Rule  discharged,  with  costs, 
(o)  5  Dowl.  P.  C.  91. 


DUODEN  V.  TrIQUET. 

VNOWLES  had  obtained  a  rule  fit>t  for  setting  aside  a  plea  of  puU  dor-  On  the  Uth 

rien  continuance,  which  alleged  a  judgment  to  have  been  recovered  fjJhbeiM^*** 

against  the  defendant,  as  administratrix  on  the  5th  January.    The  plea  was  Sundau),  the 

pleaded  on  the  14th  January y  (the  1 3th  being  Sunday,)    An  affidavit  ac-  ^^ded^putf 

companied  the  plea,  stating  that  the  **  plea  thereunto  annexed  was  true  in  «»*^«»  f»J*»"' 


substance  and  in  fact,  and  that  the  matters  therein  contained,  arose  within  ment'recorered 

eight  days  next  before  this  day,  being  the  14th  day  of  January''    It  was  fj^^}" 

objected,  that  the  plea  was  not  pleaded  within  the  time  limited  by  the  nile  SembU,  that 

of  H.  T„  4  Will.  4,  which  provides  « that  no  plea  of  putt  darrein  continw  in*tSf  """* 
anee  shall  be  allowed,  unless  accompanied  by  an  affidavit,  that  the  matter 
thereof  arose  within  eight  days  next  before  the  pleading  of  such  plea.'' 

Powe  soewed  cause.  By  the  eighth  rule  J  H.  T,  2  Will,  4,  it  is  ordered, "  that 
in  all  cases  in  which  any  particular  number  of  days,  not  expressed  to  be  clear 
days,  is  pre.<:nDed  by  the  rules  or  the  practice  of  the  courts,  the  same  shall  be 
reckoned  exclusively  of  the  first  day,  and  inclusively  of  the  last  day,  unless  the 
last  day  shall  happen  to  fall  on  a  Sunday,  Chrietmas-day,  or  Good  Friday,  or  a 
day  appointed  for  a  public  fast  or  thanksgiving,  in  which  case  the  time  shall  be 
reckoned  exclusive  of  that  day  also.''  Here  the  13th  being  Sunday,  the  case 
fell  within  the  above  rule.  If  the  Court  should  hold,  that  the  plea  ought  under 
the  circumstances  to  have  been  delivered  on  the  12th,  it  would  make  both  days 
mclusive.  In  Pepperel  v.  Burrell(a),  an  order  for  seven  days  time  to  plead 
(a)  2  Dowl.  P.  C.  674 ;  1  C,  M.  &  R.  373. 
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was  obtuDed  on  the  15th  Mf€ty,  and  on  the  22d  pleas  were  deliTered,  but  they 
were  irregular  in  several  respects,  and  on  the  evening  of  that  day,  thepkbtiff 
signed  judgment  as  for  want  of  a  plea,  and  it  was  held  that  the  judgment  was 
signed  too  early.  In  Ryland  ▼.  Wormwald{b),  it  was  expressly  decided,  that 
the  eighth  rule  of  ^T.  T,  2  Wili.  4,  applied  to  pleas  in  abatement. 

Xnowlet  in  support  of  the  tule.  The  defendant  should  have  applied  to 
the  Court,  to  be  allowed  to  plead  this  matter,  aAer  the  eight  days  had  ex- 
pired. The  affidavit  appears  on  the  face  of  it  to  be  false. — [Parke,  R — ^The 
defendant  means,  that  the  matter  arose  within  eight  legal  days,  according  to 
the  rule.  It  should  have  stated  that  it  arose  within  nine  days,  the  last  of 
the  eight  days  having  been  Sundaif.] — It  clearly  appears  that  the  eight  days 
have  been  exceeded^ 

Parks,  B. — I  am  of  opinion  that  we  cannot  set  aside  the  plea. — ^If  the 
meaning  of  the  rule  of  If.  T,  4  Will.  4,  be,  that  every  plea  of  puis  darrein 
eoniinuanee,  shall  be  accompanied  by  an  affidavit,  that  the  matter  thereof 
anwe  within  eight  days,  then  here  there  is  such  an  affidavit.  Bat  if  the  rule 
mean,  that  every  matter  since  the  last  continuance  shall  be  pleaded  within  eight 
days  from  the  time  it  occurred,  then  the  general  rule  applies,  which  prescribes 
that  one  day  shall  be  taken  exclusive  and  the  other  inclusively,  unless  the  last 
day  should  happen  to  fall  on  a  Sunday,  in  which  case  that  day  also  is  to  be 
excluded.  My  present  impression  is,  that  the  effect  of  that  rule  is  to  extend 
the  time  of  pleading  in  this  case  to  nine  days.  But  it  is  unneoeasary  to 
decide  that  point,  because  here  for  aught  we  know  the  plea  may  have  been 
pleaded  within  the  eight  days. 

Rule  discharged. 

(b)  I  Mur.  &  Hurl.  73 ;  5  Dowl.  P.  C.  581. 


Where  a  copy 
of  a  writ  of 
summons 
stated  the 
action  to  be 
*'  an  action  on 
the  case  pro- 
mises," the 
Court  set  it 
aside  for 
Irregularity. 


YouLTON  V.  Hall. 

JM^ALLINGER  had  obtained  a  rule  to  set  aside  the  copy  of  a  writ  of 
summons  and  service  thereof  for  irregularity.  The  form  of  adicii 
was  thus  stated,  "  in  an  action  on  the  case  promises/^  He  referred  to 
Gumey  v.  Hopkinton  (a),  in  which  it  was  held,  that  **  trespass  on  the  case 
on  promises,"  was  an  improper  description  of  the  cause  of  action. 

Humfrey  shewed  cause. — It  is  evident  that  the  word  "  on"  has  been 
omitted,  and  the  Court  will  so  intend.  In  Cooper  v.  Wheale  (b),  the  omission 
of  the  word  "  on"  before  the  word  "  promises"  was  held  to  be  immaterial. 
Here  the  words  "  the  case"  are  surplusage,  and  may  be  struck  out. 

Parke,  B. — ^In  Cooper  v.  Wteale,  the  words  were  "  action  promises"  from 
which  it  was  clear,  that  assumpsit  was  intended.  The  description  here  given 
would  do  either  for  an  action  for  a  nuisance,  or  for  goods  sold  and  deliv^ed. 
Then  it  is  said  that  the  objection  may  be  cured,  by  striking  out  the  super- 
fluous words ;  but  the  difficulty  is  to  know  which  to  reject  If  the  word 
"  promises"  be  struck  out.  it  becomes  an  actiou  c  n  the  case. 

Hale  absolute. 


(a)  3  Dowl.  P.  C.  189. 


(b)  1  Har. &  Well.  525  •,  4Uuwl.  P.  C »i 
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Exthequer, 


Hawkins  v.  Newman 


T^EBT  for  penalties,  under  the  3  &  4  WiU.  4,  c.  101,!  8.  19  (a),  (the  TheGratetmi 
Grav999nd  Pier  Act).  The  declaration  stated,  that  one  W.  A.  C.  was  AmnX^t^ 
appointed,  by  the  mayor,  aldermen,  and  burgesses  of  the  villages  and  parishes  101,  s.  18.)  em- 
of  (jhrav99end  and  Miiion,  the  clerk  for  the  purposes  of  the  said  Act,  and  oorpontion  to 
one  T.  H.  was  appointed  treasurer  for  the  same  pturposes,  and  that  the  de-  2JJ'"*  o\«tV, 
fendant  was  clerk  of  the  said  W,  A,  C,  yet  the  defendant,  not  regarding  the  sucbotbcr 
said  Act  whilst  he  had  such  clerk  as  aforesaid,  officiated  for  the  said  trea-  u8is?n°B  as 


surer  contrary  to  the  said  Act.     Plea^  Not  Guilty. 


they  may  think 
necessary  fcr 
the  purposes  c 
the  Act.    Sec- 


At  the  trial,  before  Paiiesony  J.,  at  the  last  Summer  Assizes  for  the  county  the  pur^rates  of 

of  Kent,  the  plaintiff  put  in  evidence  the  corporation  accounts,  containing  t|*®„^9**  ^ 

the  following  item  : — '<  Salary  to  H.  Newton,  as  assistant  treasurer,"  and  also  lubitt  the  cor. 

an   admission,   by   the  defendant,  on   the  trial  of  an  appeal  that  he  was  ^ointlng^the 

"  assistant  treasurer."     There  were  also  several  receipts,  for  pier- tolls,  filled  <^'®'^»  i"  *^« 

iiii.1  i*i«i  1.  '         t    execution  of 

up  by  the  defendant,  and  signed  by  the  treasurer,  and  one  receipt  was  signed  the  Act,  the 
by  the  defendant,  as  assistant  treasurer.  It  was  submitted,  that  the  corpor-  th?imn>o«» 
ation  had  power,  under  the  18th  section  (b),  to  appoint  the  defendant  assist-  of  the  Act.  and 

imposed  on  the  clerk  or  his  portner,  or  clerk  who  shaU  in  any  manner  officiate  for  the  trea- 
surer : — HtfU,  that  the  corporolion  had  no  power  to  appoint  an  assistant  treasurer ;  but  where 
thev  had  appointed  the  clerk  of  the  clerk  to  thU  office,  it  was  a  question  for  the  jury  whethor 
he  hod  acted  bond  fide,  belie?  ing  himself  an  independent  officer,  or  colourable  in  erasion  of  the 
Act. 

(a)  ^  Provided  alwajrs,  and  be  it 
further  enacted,  That  it  shall  not  be 
lawful  for  the  said  mayor,  jurats,  and 
common  couDcillors,  to  appoint  the 
person  who  may  be  appointed  the  derk 
in  the  execution  of  this  Act,  and  the 
said  recited  Act,  or  the  partner  of  any 
such  clerk,  or  the  clerk  or  other  person 
in  the  service  or  employ  of  any  such 
clerk  or  of  his  partner,  the  treasurer  for 
the  purposes  of  this  Act  and  the  said 
recited  Act,  or  to  appoint  any  person 
'tTho  may  be  appointed  treasurer,  or  the 
partner  of  any  such  treasurer,  or  the 
clerk  or  other  person  in  the  service  or 
employ  of  any  such  treasurer  or  his 
partner,  the  clerk  to  the  said  mayor, 
jurats,  and  common  councillors,  for  the 
purposes  of  this  Act  and  the  said  re- 
cited Acts ;  and,  if  any  person  shall 
accept  both  the  offices  of  clerk  and 
treasurer,  for  the  purposes  of  this  Act 
and  the  said  recited  Act,  or  if  any  per- 
son, being  the  partner  of  any  such 
clerk,  or  the  clerk  or  other  person  in 
the  service  or  employ  of  any  such  clerk 
or  of  his  partner,  shall  accept  the  office 
of  treasurer,  or  shall  act  as  deputy  of 
the  treasurer,  or  in  anv  manner  officiate 
for  the  treasurer,  or  being  the  partner 
of  any  such  treasurer,  or  the  clerk  or 


other  person  in  the  service  or  employ 
of  any  such  treasurer  or  of  his  partner, 
shall  accept  the  office  of  clerk,  in  the 
execution  of  this  Act  and  the  said  re- 
cited Act,  or  shall  act  as  deputy  of  such 
clerk,  or  in  any  manner  officiate  for 
such  clerk,  every  such  person  so  offend- 
ing, shall  for  every  such  offence,  forfeit 
and  pay  the  sum  of  100/.  to  any  person 
who  shall  sue  for  the  same.'* 

(b)  **  And  be  it  further  enacted. 
That  it  shall  be  lawful  for  the  said 
mayor,  jurats,  and  common  councillors, 
from  time  to  time,  to  nominate  and 
appoint  one  or  more  person  or  persons 
to  be  their  clerk  or  clerks,  treasurer  or 
treasurers,  collector  or  collectors  of  the 
rates,  tolls,  and  duties,  to  be  levied, 
raised,  and  received  under  or  by  virtue 
of  this  Act,  and  such  other  officer  or 
assistants,  as  the  said  mayor,  jurats,  and 
common  councillors  shall  think  neces- 
sary for  the  execution  of  the  several 
purposes  of  this  Act  and  the  said  recited 
Act ;  and  the  said  mayor,  jurats,  and 
common  councillors  shall  and  may,  from 
time  to  time,  remove  or  suspend  any  of 
such  officers,  as  they  shall  see  occasion, 
and  appoint  another  or  others  in  the 
room  or  instead  of  any  of  them  who 
shall  be  so  removed  oi{saspended,  or  w^ho 
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Exeheqner  ant  treasurer,  and,  therefore,  he  could  not  be  considered  as  officiating  for  iht 
treasurer,  but  discharging  the  duties  of  an  independent  officer.  The  learned 
judge  nonsuited  the  plaintiff,  reserving  leave  to  more  to  set  aside  the  nonsuit 
and  enter  a  verdict  for  the  penalty,  if  the  Court  should  be  of  opinion  that 
the  plaintiff  was  entitled  to  recover. 

Thesiger,  in  Michaelma$  Term  last,  obtained  a  rule  accordingly  ;  against 
which 

D.  PoUock  and  BreU  shewed  cause. — By  the  18th  section,  the  corporation 
have  the  power  of  appointing  a  treasurer,,  collector,  and  such  other  officers  and 
assistants  as  they  may  think  [necessary.  The  office  of  assistant  treasurer 
must  be  considered  as  a  distinct  subordinate  office.  The  mere  receipt  of  the 
money  is  not  necessary  evidence  that  the  defendant  officiated  for  the  trea- 
surer. But  even  if  the  corporation  could  not  legally  appoint  an  '^  assistant'' 
to  the  treasurer,  they  have  the  power  of  appointing  a  treasurer  or  treasuren^ 
or  such  other  officer  as  they  may  think  necessary;  and  here  they  have  ap- 
pointed an  officer,  independent  of  the  treasurer,  and  who  receives  a  salary 
from  the  corporation.  It  is  analogous  to  the  case  of  an  assistant  overseer^ 
appointed  under  the  59  Geo,  3,  c.  12,  s.  6. 

Theeiger  and  Plati. — ^This  case  falls  within  the  mischief  which  the  Stalvte 
intended  to  guard  against.  The  corporation  have  no  power  to  appoint  an 
assistant  treasurer  under  the  18th  section,  though  they  may  appoint  two 
treasurers  ;  and  the  absence  of  any  proof  of  such  appointment  is  strong  evi- 
dence thnt  they  have  not  done  so.  But,  assuming  that  he  has  been  appointed 
by  the  corporation,  he  cannot  be  considered  as  an  independent  officer,  since 
the  corporation  have  no  power  to  appoint  an  assistant  treasurer,  Ex  parU 
Harvey  (c).  An  assistant  overseer  is  so  styled  in  the  59  Geo.  3,  c.  12,  s.  6; 
but  the  term  «  assistant  treasurer,"  does  not  occur  in  this  Act.  Here  the 
defendant  has  performed  the  duties  belonging  to  the  treasurer,  and  must  be 
considered  as  having  officiated  for  him  within  the  terms  of  the  19th  section. 

'  Lord  Abingbr,  C.  B.— If  we  were  to  direct  a  verdict  to  be  entered  for  the 
plaintiff,  it  would  exclude  an  inquiry  into  a  point  which  we  are  dispoi^ed  to 
think  the  learned  judge  ought  to  have  left  to  the  jury.  If  the  learned  judge 
had  left  the  question  to  the  jury,  and  they  had  found  for  the  plaintiff^  we 
think  it  would  have  been  a  proper  verdict ;  but  as  the  learned  judge  was 
interrupted  by  a  question  on  the  construction  of  the  Act,  the  question  of  b&ma 
fides  was  never  submitted  to  them.  I  think  that  there  was  evidence  that  the 
defendant  did  officiate  as  treasurer,  and  that  he  did  so  knowingly ;  and  that 
if  he  acted  under  an  appointment,  as  assistant  treasurer,  it  was  a  mere  evasion 
of  the  Act  of  Parliament.  It  is,  however,  for  the  jury  to  say  whether  he 
acted  hofid  fide^  and  under  a  mistaken  notion  of  his  authority ;  they  might 
think  that  he  could  not  be  guilty  of  evading  the  Statute,  when  his  conscience 

shall  die,  neglect,  refuse,  or  decline  such  other  allowances  to  the  said  officers 

offices,  or  become  incapable  of  acting  respeclivelj,  as  to  the  said  mayor.  Jurats, 

therein  ;  and  out  of  the  monies  to  be  and  common  councillors  shall  seem  rca- 

raised  by  the  said  recited  Act,  and  this  sonable."' 
Act,  to  pay  such  wages,  salaries,  or         (c)  7  Adol.  &  E.  739. 
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was  not  involved.     Under  these  circumstances^  the  rule  ought  to  be  absolute      Exdtequer. 
ibr  a  new  trial,  not  to  enter  a  verdict  for  the  plaintiff. 

PARK&,  B. — I  am  of  the  same  opinion. — The  learned  judge,  at  the  trial, 
^ems  to  have  been  of  opinion,  that  it  was  in  the  power  of  the  corporation  of 
Gravesend  to  appoint,  as  a  substantive  officer,  an  assistant  treasurer,  which 
assistant  treasurer  would  act  upon  his  own  account,  and  would  be  respon- 
sible in  his  own  person  for  all  the  monies  he  might  receive  ;  and,  acting  upon 
that  opinion,  he  nonsuited  the  plaintiff.  If  that  view  had  been  correct,  i 
should  have  concurred  in  the  nonsuit,  because  if  the  corporation  had  power 
to  appoint  an  assistant  treasurer,  as  a  substantive  officer,  there  was  no  proof 
that  the  defendant  acted  in  any  other  capacity.  But,  it  appears  to  me, 
attentively  considering  the  Act,  that  the  corporation  have  no  power  to  appoint 
an  assistant  treasurer ;  if  so,  they  would  be  enabled  to  commit  a  complete 
fraud  upon  the  Act,  and  altogether  to  defeat  its  object.  The  corporation  may 
appoint  any  number  of  treasurers  which,  in  their  discretion,  they  may  think 
fit,  and  also  such  other  officers  or  assistants  as  they  may  think  necessary 
for  carrying  into  execution  the  purposes  of  the  Act.  The  word  assistant 
seems  to  me  to  mean  simply  on  officer,  and  not  an  assistant  to  another  officer ; 
and  the  corporation  have  no  right  to  give  an  assistant  a  salary,  except  as 
assistant  to  themselves.  The  Act  goes  on  to  say,  that  the  corporation  may 
remove  or  suspend  any  of  such  officers  as  they  shall  see  occasion,  and  appoint 
another,  or  others,  in  the  room  of  any  of  them  who  shall  be  so  removed,  &c., 
and  out  of  the  monies  to  be  raised  by  the  Act,  to  pay  such  wages,  saiarieii, 
or  other  allowances  to  the  said  officers  respectively,  as  to  the  said  mayor,  &c., 
shall  seem  reasonable.  Therefore,  they  have  no  power  to  give  any  salary  to 
any  assistant,  except  as  synonymous  to  an  officer.  Then  the  question  arises 
whether,  in  this  case,  the  defendant  is  guilty  of  having  officiated  for  the  trea- 
surer. I  think  he  cannot  be  so  considered,  unless  he  knowingly,  and  wilfully, 
executed  any  part  of  the  duty  cast  upon  the  treasurer.  But  if  he  acted  bond 
fide,  under  the  belief  that  he  was  a  substantive  officer,  appointed  by  the  cor- 
poration, he  would  not  be  liable  to  the  penalty.  It  was  a  question  for  the 
jury,  whether  this  was  a  mere  contrivance,  on  the  part  of  the  corporation,  to 
appoint  an  assistant  to  the  treasurer ;  if  so,  it  is  impossible  to  suppose  that 
the  defendant  was  not  privy  to  it ;  and  then  his  purporting  to  act  as  an  in- 
dependent officer  would  not  avail.  I  think  that  point  ought  to  have  been  left 
to  the  jury. 

Alderson,  B. — ^I  am  of  the  same  opinion.  When  the  learned  judge  ex- 
pressed his  opinion,  as  to  the  fact  that  the  defendant  was  acting  on  his  owq 
behalf,  he  expressed  an  opinion  upon  that  which  ought  to  have  been  left  to 
the  jury ;  but  it  would  be  a  strange  doctrine  to  lay  down  that,  because  a 
judge  has  expressed  an  erroneous  opinion,  the  Court  is  to  allow  a  verdict  to 
be  entered  against  the  defendant,  on  the  ground,  that  the  jury  ought  to  have 
fuund  a  verdict  against  him  if  the  judge  had  asked  their  opinion.  There 
seems  to  me  abundant  evidence  to  show  that  this  party  was  officiating  for  the 
treasurer ;  for  I  concur  with  the  rest  of  the  Court«  in  thinking  that  this  Act 
gives  no  power  to  the  corporation  to  appoint  an  assistant  to  the  treasurer. 
Hut,  nevertheless,  the  word  assistant,  in  the  18th  section,  may  have  misted 
lx}th  the  corporation  and  the  defendant ;  and  the  corporation  may  have  bond 
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fide  appointed,  and  the  defendant  may  have  bmd  fide  Bcied  in  that  capacity ; 
if  so,  he  cannot  be  said  to  have  officiated  for  another  person,  when  he  was 
acting  as  a  substantive  and  distinct  officer.  Although  we  are  of  opinion  that 
the  corporation  had  no  power,  under  the  Act,  to  appoint  an  assistant  trern- 
surer,  yet,  if  the  jury  had  come  to  the  conclusion  that  he  acted  bomd  fide, 
they  ought  to  have  found  for  the  defendant. 

Rule  absolute  lor  a  new  trial. 


A  0  infant  can- 
not ezf  nite  a 
cognorit. 

To  oonititute 
an  express 
naming  of  an 
attorney  within 
the  I  &  2  Vict, 
c.  110.  a.  9,  it  is 
not  necessarf 
that  the  attor- 
ney- should  be, 
in  the  first  in- 
stance, named 
by  the  de- 
fendant; it  is 
sufficient  if  he 
afterwsrds 
adoDtt  him. 

"Sot  need  the 
attestation  state 
that  the  attor- 
ney was  named 
by  the  defend- 
ant ;  it  ib  suffi- 
cient if  he  de- 
clare himbelf 
attorney  for 
defendant,  and 
state  that  he 
subscribes  ss 
such. 

It  ib  no  objec- 
tion that  the 
cognovit  was 
not  rend  OTer 
to  defendant, 
if  its  nature  and 
effect  be  ex- 
plained to  him. 


Olivbr  v.  Woodrufpb. 

JM^ORDSWORTH  moved  for  a  rule  to  shew  cause  why  the  cognovit,  exe- 
cuted by  the  defendant  in  this  case,  should  not  be  taken  off  the  file 
and  cancelled,  and  why  the  appearance  entered  for  the  defendant,  by  Mr. 
Haynes,  the  plaintiff ^s  attorney,  together  with  the  judgment  signed  upon  the 
said  cognovit,  and  all  subsequent  proceedings  thereon,  should  not  be  $et 
aside  for  irregularity,  with  costs,  and  the  defendant  discharged  out  of  cus- 
tody. The  action  was  brought  to  recover  the  price  of  boots  supplied  to  the 
defendant,  who  was  an  infant.  It  appeared,  from  the  affidavits,  that  after  the 
writ  of  summons  was  served,  the  defendant  called  upon  Haynes,  the  plaintiff  *s 
attorney,  who  then  asked  him  if  he  would  sign  a  cognovit  The  defendant  in- 
formed Haynea  that  he  was  not  of  age,  and  that  the  plaintiff  knew  that  to  be 
the  fact ;  IIayne$  said  it  was  no  matter,  and  that  an  attorney  must  witness 
the  cognovit  for  the  defendant,  who  answered  that  he  did  not  like  to  ask  aoj 
one  that  he  knew;  upon  which  Hayneu  said,  "  Very  well,  then  f  will  get  a 
friend  of  mine,  who  lives  in  the  next  street,  to  do  it,"  and  added,  that  be, 
Haynet,  would  write  to,  or  arrange  with,  his  friend  to  be  in  the  way  at  four 
o'clock  of  that  same  day,  at  which  time  defendant  was  to  call  again.  The 
defendant  accordingly  went  to  Haynei*s  office,  when  he  immediately  told  de- 
fendant to  go  to  Mr.  Parreli,  at  New  Narth-atreet,  just  round  the  comer,  at 
a  very  short  distance  from  the  office,  and  ParreU  would  come  and  witness  the 
cognovit.  Haynee  then  wrote  upon  a  piece  of  paper  the  name  and  address 
of  ParreU,  and  gave  it  to  defendant,  who  then  went,  as  directed,  to  Nett 
North-street,  where  the  door  was  opened  to  him  by  a  person,  who  said,  in 
answer  to  defendant's  inquiry,  that  he  was  ParreU;  whereupon  defendant 
said,  **  I  come  from  Haynee, "  and  produced  the  piece  of  paper ;  ParreU 
immediately  said,  "  Oh,  your  name  is  Woodruffe^  and  added,  "  very  well; 
I  will  come  directly."  The  defendant  afterwards  signed  the  cognovit  for  the 
payment  of  the  debt  by  instalments,  and  there  was  the  following  provisitm : — 
"  I  do  hereby  undertake,  not  to  bring  any  writ  of  error,  nor  file  any  bill  in 
equity,  nor  do  any  other  matter  or  thing  to  delay  the  said  plaintiff  from  en- 
tering up  his  judgment,  or  suing  out  execution  thereupon,  as  aforesaid.  And 
also,  that  Mr.  Ambrose  Haynee  shall  be  at  liberty  to  appear  for  me,  for  the 
purpose  of  entering  up  judgment  herein,  in  the  event  of  default  as  aforesaid.^ 

The  attestation  was  as  follows : — 

"  Witness,  WiUiam  ParreU,  No.  25,  New  North-street,  Red  Lion^square^ 


HILARY  TERM,  1899.  475 

attorney,  and  expreasedly  named  for  the  said  William  Woodruffe,  sued  as  ExAequtr. 

William  Woodrough^  at  his  request,  and  I  hereby  subscribed  as,  and  declare  qlitbr 

myself  to  be,  attorney  for  him,  hayingr  read  over  and  explained  to  him  the  ^    v- 
nature  and  effect  of  this  cognovit  previous  to  his  execution  thereof. 

The  appearance  entered  was  as  follows : — 

'*  Ambroie  Hayn§9,  attorney  for  the  plaintiff,  appears  for  the  defendant  on 
a  cognovit.^ 

The  rule  was  moved  upon  the  following  grounds ;  first,  the  1  &  2  Ftc.  c. 
110,  6.  9,  requires  the  attorney  to  be  named  by  the  defendant ;  but  it  was 
consistent,  with  the  terms  of  the  attestation,  that  he  was  not  so  named; 
secondly,  that  it  appeared  from  tho  affidavits,  that  the  cognovit  was  not  read 
over  to  the  defendant  previously  to  being  signed  by  him ;  thirdly,  that  there 
was  no  attorney  present  named  by  the  defendant;  and  lastly,  that,  the  de- 
fendant bemg  an  infant,  the  cognovit  was  invalid. 

Parkb,  B. — You  are  not  entitled  to  a  rule  on  the  two  first  grounds ;  all 
that  the  Statute  requires  is,  that,  in  the  attestation,  the  attorney  shall  declare 
himself  to  be  attorney  for  the  defendant.  He  must  be  named  by  the  party 
himself;  but  he  need  not  state  that  in  the  attestation.  As  to  the  other  ob- 
jection, it  is  sufficient  if  the  nature  and  effect  of  the  instrument  be  explained 
to  the  defendant. 

A  rule  having  been  granted  on  the  two  last  grounds, 

Humfrty  shewed  cause. — It  is  not  necessary  that  the  attorney  should,  in 
the  first  instance,  be  named  by  the  defendant;  it  is  sufficient  if  he  adopts  the 
attorney,  though  originally  named  by  some  other  person,  Fisher  v.  Papani^ 
cholas  {a).  The  9th  section  of  the  I  &  2  Fie,  c.  110,  is  the  same  in  terms 
as  the  27th  rule  of  H,  T.,  2  JV.  4  i  the  previous  decisions  are,  therefore,  ap- 
plicable to  the  present  case.  Bligh  v.  Brewer  (^),  is  in  favour  of  the 
plaintiff.  Then,  as  to  the  other  point,  it  is  true,  that  an  infant  cannot  execute 
a  warrant  of  attorney ;  but  there  is  no  authority  to  show  that  he  may  not 
give  a  cognovit.  An  action  may  be  brought  against  an  infant  for  necessaries; 
and  there  seems  no  reason  why  he  should  not  confess  it,  in  order  to  save  fur- 
ther expence. 

Wordetcorihf  in  support  of  the  rule. — The  decisions  under  the  27th  rule  of 
H.  T,  2  W.  4,  cannot  govern  the  present  case.  The  object  of  the  late  Act 
was  to  prevent  imprisonment ;  and,  in  order  to  further  that  object,  the  Court 
will  construe  the  section  in  the  strictest  way.  As  to  the  other  point,  there 
seem^  no  ground  for  distinction  between  a  cognovit  and  a  warrant  of  attorney. 
An  infant  cannot  appoint  an  attorney ;  but  this  cognovit  empowers  an  attor- 
ney t)  enter  an  appearance  for  the  defendant,  which  has  been  done ;  and  as 
the  judgment  now  stands,  there  is  error  on  the  record. 

Loid  Abingsr,  C.  B. — With  respect  to  the  question  whether  an  infant  can 
execute  a  cognovit,  we  will  take  time  to  consider.     Upon  the  other  point, 

(a)  2  C.  &  M.  215.  (A)  I  C.  »L  &  R.  651. 
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Exdiequer.      there  can  be  no  doubt.      The  Statute  requires  an  attorney  to  be  empfeyed 
Olivkb        ^y  ^^^  defendant,  at  his  own  will  and  pleasure.     The  circumstance  of  the 
».  attorney  being,  in  the  first  instance,  named  by  another,  is  not  roaterisl,  if  il> 

defendant  afterwards  adopts  it.     The  words  of  the  Statute  being  conforms 
ble  to  the  old  rulei  the  interpretation  of  that  rule  must  govern  the  Statute. 

ParkB)  B. — The  case  of  Bitffh  y.  Brewer  is  precisely  in  point.    . 

Ctrr.  adv.  tntlt 
The  judgment  of  the  Court  was  delivered  by 

Lord  Abinorr,  C.  B. — One  of  the  points  upon  which  the  rule  was  granted 
having  been  disposed  of  at  the  time  of  argument,  we  thought  it  advisable  to 
take  time  to  consider  our  judgment  on  the  other.  On  it,  we  have  come  to  a 
conclusion  adverse  to  the  plaint  iflT,  and  are  of  opinion,  that  an  infant  cannot^ 
by  law,  bind  himself  by  an  instrument  of  this  nature.  It  has  been  decided, 
that  an  infant  cannot  execute  a  warrant  of  attorney ;  and  this  case  embracer 
all  the  principles  upon  which  that  decision  rests.  It  is  a  general  rule  of  lav, 
that  a  minor  cannot  do  any  thing  to  prejudice  himself  or  his  rights ;  but,  in 
this  cognovit,  there  is  an  express  provision  to  deprive  him  of  the  right  of 
bringing  a  writ  of  error.  Besides,  the  minor  is  made  to  state  an  account,  lod 
appear  by  an  attorney  of  the  Court,  instead  of  by  guardian.  Both  the^ 
acts  are  in  violation  of  established  principles.  An  infant  cannot  acknowleda 
an  account  stated  so  as  to  bind  himself;  if  an  action  be  brought  against  hin, 
the  jury  will  have  to  determine  the  reasonableness  of  the  demand,  fiat,  fur- 
ther, this  infant  is  made  to  appoint  an  attorney  to  appear  for  him  in  an  actiuo 
to  be  brought  for  a  certain  sum ;  and,  supposing  that  there  was  no  stipula- 
tion in  this  cognovit  to  deprive  him  of  the  benefit  of  a  writ  of  error,  he  might 
hereafter  defeat  the  proceedings  by  alleging  his  minority  as  error  in  &c(. 
For  these  reasons,  therefore,  that  an  infant  cannot  appoint  an  attorney — can- 
not state  an  account  against  himself,  or  generally,  that  he  cannot  do  aoj  act 
to  prejudice  his  rights,  we  think  this  cognovit  cannot  be  supported. 

Rule  absolute,  to  set  aside  the  cognoTit 


Foss  V.  Racine,  Lang,  Harrison,  and  Williams* 

Where  a.  plain-  DZf-4  7T  moved  for  a  rule  to  shew  cause  why  the  Master  should  not  re\Tev 

forma  pauverii,  his  taxation.     The  plaintiff  sued  in  forma  pauperie,  and  had  obtained 

is  nrt'entitied  *  verdict,  on  the  first  issue,  against  all  the  defendants,  except  WiUiami,  the 

to  set  off  the  defendants  succeeding  on  the  other  issues.     The  Master,  on  taxation,  alk^wed 

i^Nues^found  ^^®  plaintiff  his  whole  costs  on  the  issue  found  for  him,  without  deducting  the 

for  him.  costs  on  the  issues  found  for  the  defendants.     Plati  referred  to  the  11  ^.7. 

a  party  cannot  c  12,  and  23  H,  8,  c.  15,  and  contended,  that  the  plaintiff  was  not  called 

be  admitted  to  ^pQu  |,y  ^jjjg  application  to  pay  costs,  but  only  not  to  receive  those  which  he 

sue  in /or ma  ,,  .  .1:1 

pauperis  aOer      would  Otherwise  be  entitled  to. 

the  commence* 

ment  of  the  j^^  Abinoer,  C.  B.— If  we  Were  to  allow  the  defendant's  costs  to  be  let 

off,  it  would,  b  effect,  be  making  the  pauper  pay  costs. 
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Parke,  B. — A  liability  to  set  off  can  only  arlM  where  there  is  a  liability  to 
pay.  Gougenheim  v.  Lane  (a),  expressly  decided  that  the  rule  of  //.  T,  2 
W.  4,  c.  74,  did  not  apply  to  paupers.  The  oflScer,  in  taxing  these  costs, 
ought  to  allow  such  briefs,  witnesses,  and  fees  as  if  the  count  on  which  the 
plaintiff  succeeded  had  been  the  only  one  in  the  declaration. 

On  a  subsequent  day,  Hhe  case  came  again  before  the  Court,  on  a  motion 
thai  the  Master  review  his  taxation,  the  sum  recovered  having  been  under  SL 
It  then  appeared  that  the  plaintiff  had  been  admitted  to  sue  in  forma  pau^ 
peris  after  plea  pleaded,  and  not  at  the  commencement  of  the  suit,  as  re- 
quired by  the  28  Hen.  8,  c.  15,  s.  2. 

Murphy  shewed  cause,  and  referred  to  Jones  ▼.  Peers  (6),  where  an  order 
was  made  pendente  Hie,  admitting  the  plaintiff  to  sue  in  formd  pauperis, 
and  an  application  for  security  for  costs  previously  incurred  was  not  made 
until  nearly  two  years  afterwards,  and  the  Court  refused  the  application,  i^j 

Parkb,  B. — ^The  difficulty  is  to  see  how  we  are  to  get  over  the  words  of 
the  Acty  which  only  enables  the  plaintiff  to  sue  in  formd  pauperis  before  the 
commencement  of  the  suit.  It  seems  to  me,  that  this  plaintiff  ought  never  to 
have  been  admitted  to  sue  in  formd  pauperis  ;  and  if  so,  he  is  liable  to  pay 
cests. 

The  matter  was  then  compromised,  by  allowing  the  defendants  their  costs 
up  to  the  time  when  the  plaintiff  was  admitted  to  sue  xn  formd  pauperis,  and 
by  discharging  the  rule  as  to  the  residue. 


(a)  1  Gale,  343;  1  M.  &  W.  336. 


(b)  M«Clel  &  Y.  282. 


Stewart  v.  Rogers  and  Taylor. 

^HIS  was  an  action  on  a  promissory  note  against  two  defendants,  and  one 
of  them  had  let  judgment  go  by  default. 

Keating  moved  for  judgment,  as  in  case  of  a  nonsuit,  and  submitted  that 
the  motion  might  be  made.  In  Murphy  v.  Doulan  (a),  it  was  held,  that 
after  judgment,  by  default  against  one  of  two  defendants,  the  plaintiff  might 
elect  to  be  nonsuited  on  the  trial  of  an  issue  joined  by  the  other  defendant. 
And  in  Jones  v.  Gibson  (b),  a  similar  application  was  made  by  one  of  two 
defendants ;  and  the  matter  having  been  referred  to  the  Master,  he  reported 
that,  as  the  plaintiff  might  have  been  nonsuited,  if  the  cause  had  gone  down 
to  trial,  and  either  of  the  defendants  had  appeared  by  his  counsel  in  like  man- 
ner, one  defendant  was  entitled  to  judgment,  as  in  case  of  a  nonsuit. 

Pahner  shewed  cause. — In  Harris  v.  Butterley  (e),  it  was  held,  in  trespass 
against  several  defendants,  that  if  any  suffer  judgment  by  default,  the  plaintiff 


la  cummpn/,  if 
one  defendant 
let  judgment  go 
by  default,  the 
other  may, 
nevertheipss,' 
move  for  judg- 
ment, as  in  case 
of  a  nonsuit. 


ii 


(o J  5  B.  &  C.  17a 
\b)  5  B.  &  C.  768. 

VOL.  I.     . 


(c)  Cooper,  483;  8  D.  &  R.  592. 
2l 
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nwC,  only  give  evidence  to  affect  ihe  rest,  and  that  the  plaintiff  could  iiot\)e 
nonsuited.     Hannay  v.  Smith  (d)  is  to  the  same  effect. 


ROOIBS. 


steted. 


Parke,  B. — Those  were  actions  of  trespass,  in  which  the  jury  would  ha?e, 
at -all  events,  to  assess  the  damages  against  the  defendant  who  has  suffered 
judgment  by  default ;  but  it  is  different  in  oasuntptiL  As  a  regular  DODsuk 
might  have  taken  place,  I  think  the  motion  may  be  sustained. 

A  stet  processus  was  recommended  and  agreed  to. 

(d)  3  T.  R.  662. 


Leaf  v.  Lbbs. 

In  ttioont,  on  1)EBT.  The  declaration  stated,  that  the  defendant,  on  the  20th  day  of  ilti^v^ 
"utSfTw  not  "*  ^^^  ^^^  of  our  Lord  1838,  was  indebted  to  the  plaintiff  in  the  sum 

neceisary  to  of  50/.,  for  goods  before  then  sold  and  delivered,  and  in  the  further  sum  of 
wheTthe^l"**  ^^''  ^'^^  money  found  to  be  due  from  the  defendant  to  the  plaintiff,  "  upoa 
count  WM  an  account  6e/ore  then  stated  between  them." 

Special  demurrer  to  the  latter  count,  on  the  ground  that  do  time  vai 
alleged  on  which  the  account  was  stated. 

Ball,  in  support  of  the  demur rei-.'"^rhe  form  here  xiaed  dliTers  boihfrom 
the  old  form,  and  from  that  given  by  the  rule  of  T.  7!,  1  W.  4.  FergttuM 
Y.  Mitchell  (a),  is  an  authority  in  point ;  and  that  decision  was  recognized  m 
Spyer  v.  Thelwell  (6),  and  in  Lane  v.  Thelwell  (c). 

ffaynes,  in  support  of  the  count. — Fergussan  v.  Mitchell  cannot  be  con- 
sidered as  deciding  the  point,  as  judgment  was  there  given  on  the  ground 
that  the  demurrer  was  too  large.  Time  is  not  necessarily  a  material  all^- 
tion ;  but  if  it  be  so,  the  date  in  the  preceding  count  may  be  considered  as  in- 
corporated into  the  latter  count  Lane  v.  Shelwell  decided,  that  it  vas 
unnecessary,  in  a  count  for  goods  sold,  to  allege  any  time  when  they  were 
sold  ;  and  it  would  merely  create  an  artificial  distinction  to  establish  a  dif- 
ferent rule,  with  respect  to  an  account  stated. — [Lord  Ahinger,  C.  B. — If  goods 
were  sold  at  different  times,  it  may  be  alleged  that  the  defendant,  on  a  par- 
ticular day,  was  indebted ;  but  the  statement  of  an  account  is  one  single  &ct 
only.] — If  it  be  necessary  to  allege  time  in  an  account  stated,  because  the 
count  is  in  terms  confined  to  a  single  transaction,  it  would  be  equally  neces^ 
sary  in  a  count  for  goods  sold  and  delivered,  where  the  subject  matter  is  con- 
fined to  a  single  transaction,  as,  for  instance,  a  horse  sold  and  delivered.  The 
new  rules  were  not  intended  to  introduce  any  alteration  in  the  principles  of 
pleading,  but  only  to  compel  the  adoption  of  more  concise  forms.  Before  the 
new  rules,  many  unnecessary  statements  of  time  and  place  were  introduced. 
This  question  was  latetv  before  the  Court  of  QueeiCs  Bench,  in  Bingley  t. 
Durham  (i) ;  and  that  Couit  held  good  a  form  similar  Xo  the  present 

(o)  1  Gale,  346 ;  2  C.  M.  &  R.  687.  (c)  1  Gale,  430 ;  I  M.  &  W.  14a 

\h)  1  Gale,  348 ;  2  C.  M.  &  R.  6: 8.  (c/)  Since  reported  in  Per.  &  D.  58. 
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Ball,  in  reply,  cited  Higgins  v.  HighfiM  («),  and  Dennuon  T.  Richard-      Ex^^uar. 


Per  Curiam. — It  is  of  great  importance  that  the  Co\u*ts  should  be  unifom 
in  their  decisions.  We  will,  therefore,  inquire  respecting  the  case  referred 
to  in  the  QueetCt  Bench. 

Cur.  adv.  vulL 

Lord  Abingbr,  C.  B.— -This  was  a  special  demurrer  to  an  account  stated, 
on  the  ground  that  no  time  was  specified.  If  the  statement  of  time  was  ua- 
necessary,  this  form  would  be  insufficient ;  but  the  Court  of  QueetCs  Bench 
have  lately  decided,  that  it  is  not  necessary  to  allege  a  time  when  the  account 
was  stated ;  and  we  concur  in  that  decision. 

Judgment  for  the  plaintiff 

(e)  13  East, 407.  (/)  14  East,  291. 


Lns.] 
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[HU.  Vccaiion,] 


HILARY    VACATION,    1839. 


Bryan  and  others  t?.  Nix. 

T.acom-factor,   HP  ROVER  for  oatu.     Plea*  :  firtt,  Not  Guilty  ;  8€eond»  that  the  plaintifls 
wnsinthe  ^.^^^  ^^^  possessed  of  the  goods  and  chattels,  as  in  the  declaration 

mentioned. 

At  the  trial,  before  Williams,  J.,  at  the  Liverpool  Summer  Assizer,  18  .^ 
the  following  fhots  appeared :  the  plaintiffs  were  corn-iactorit  at  Liverpool^ 
trading  under  the  firm  of  Bryana,  Herd,  and  Co.,  and  the  defendant  wc^  a 
corn-factor  in  London,  carrying  on  business  under  the  firm  of  FonUr  and 
AVj;.  Mi/les  Tempany  was  a  corn-dealer,  residing  at  Longford,  in  Ireland, 
and  deLiUng  under  the  firm  of  Gethine  and  Tempany,  and  was  in  the  habit  i  f 
cunsigninp  oats,  both  to  the  piaintifis  in  Liverpool,  and  the  defendant  in  Z^m- 
don,  Oats  so  consigned  were  put  on  board  of  boats  or  barges  at  Longford, 
end  conreyed  by  the  Itoyal  Canal  to  Dublin,  whence  they  were  forwarded 
to  Liverpool  or  London,  as  the  case  mignt  be.  Myles  Tempany  had  a  bro- 
ther residing  in  Dublin,  who  was  employed  by  him  m  the  parchasin^  >nd 
9^'ppin(;  of  corn.  /.  and  D,  Delany,  of  Dublin,  were  also  employed  b> 
Mylee  Tempany,  as  his  ship-brokers,  to  procure  vessels  for  the  conveyance 
of  com  from  Dublin  to  Enykmd.  On  the  2d  February,  1837,  M^iee  Trm- 
puny  transmitted  to  the  plamtiffs  at  Liverpool  two  documents,  signed,  at 
Longford,  by  the  master  or  steersman  of  the  respective  boats,  Nos.  604  and 
64.    The  folloumg  is  a  copy  of  one  of  the  documents : — 

**  Shipped  in  good  order  and  condition  by  Gethine  and  Tempany,  boat  No. 
604,  whereof  is  master  for  this  present  voyage,  Thomas  Mur'agh,  and  now 
riding  at  anchor  in  the  canal  harbour,  Longford,  and  bound  for  Dublin  480 
barrels  of  oats,  being  marked  and  numbered,  as  in  the  margin,  to  be  delivfi^ 
in  like  good  order  and  condition  at  the  aforesaid  port  of  Dublin,  the  danjc<*rs 
of  sea,  fire,  rivers,  and  navigation  of  whatever  nature  and  kind  excepted,  unto 
Messrs.  John  and  Thomae  Delany,  in  care  for,  and  to  l)e  shipped  for  Messrs. 
Bryane,  Herd  and  Co.,  Liverpool,  with  primage  and  average  accustomed 

plaintiffs  that  be  bad  valued  against  tbem  on  account  of  these  careo<»«.  On  the  7th 
Fi6ruary,  the  plaintiffs  returned  for  anawer,  that  they  had  acc<»pie(l  the  hills.  These  bills 
were  afterwards  paid  bv  them.  The  defendant,  who  wa«  the  cre<titor  of  T.,  sent  an  apent  to 
Longford,  for  the  purpose  of  obtaining  from  T.  some  oats,  that  had  not  arrived  according  to 
agreement.  On  the  5th  Fehnuxry,  T.  being  pressed  bv  the  defendantN  spent,  agrf^ed  to  trans- 
fer to  him  the  cargoes  of  the  two  boats:  and  on  the  9th  February,  sent  from  Lonpfnrd  to  the 
defendant's  agent,  who  was  then  at  DuMin,  a  boat  receipt  similar  m  f  »rm  to  those  of  the  plain- 
tiff»\  entitling  the  defendant  to  the  cargo  of  the  boats  Nos.  604  and  M.  The  agent  received 
these  receipts  on  the  9th  February,  and  on  the  arrival  shortly  after  of  the  boats  Nos.  604  and 
54,  took  possession  of  their  cargoes,  which  were  afterwards  sold  by  the  defendant. 

Held,  Fint,  that  the  plaintiffs  had  a  complete  title  to  the  cargo  of  boat  No.  604,  at  least  on 
the  7th  P^miary,  the  day  of  their  accepting  the  bill.  SeroruUv,  that  as  on  the  31st  Jaiiuary, 
there  were  no  oats  on  board  the  boat  No.  54,  no  specific  chat! eh  were  held  for  the  plaintiin. 
That  no  appropriation  took  place  until  the  9th  February,  when  the  master  sirned  the  boat  re- 
ceipts for  the  oats  then  on  board  boat  54,  and  thereby  niade  himself  the  defendant's  agent  for 
the  purpose  of  holding  these  oaU.  That  the  plaintiffa  were  therefore  entitled  to  the  caigo  of 
boat  604,  and  the  defendant  to  that  of  boat  54. 

Quarre,  whether  receipts  for  goods  given  by^the  master  of  a  canal  boat,  and  in  form  resemb- 
ling bills  of  lading,  possess  all  Che  properties  of  those  iustrunieuts. 


habit  of  send' 
ing  oats  by  a 
canal  from 
Li^i^ford  to 
DuUtn,  to  the 
care  nf  his 
agents  at  the 
laiter  place, 
to  be  forwarded 
by  them  to 
Lh-efjmol  or 
London,    On 
the  2d  Fsbn^- 
an/,  he  sent  to 
the  plaintiffs, 
his  lactorw. 
two  receipts 
sigr  ed  by  the 
masters  of 
two  canal 
boats,  Nos. 
F04.  &Dd  51 

dated  Slst 
Janvory,  re- 
sembliiig 
bills  of  lading 
m  their  lan- 
guage, and  ex- 
pressing that 
two  cargoes  of 
oats  had  been 
shipped  at 
Longford  for 
the  plaintiffs. 
At  the  date  of 
th(  se  receipts, 
boat  No.  6<y4 
WAS  completely 
loaded,  and 
boat  54  parti- 
ally so.     T., 
at  the  same 
time  informed 
the 
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judgmeDt  is  prima  facie  final,  and  confers  ti  prima  facie  right.  The  coses  Con,jfun  pims. 
cited  on  the  other  side,  in  which  it  appeared  that  the  party  was  not  within  smith 
the  jurisdiction  of  the  foreign  Court  at  all,  have  no  application  here ;  for  it 
does  not  appear  that  the  defendant  was  not  within  the  jurisdiction  before  the 
coramencementof  thesuit. — [Wiatson, — The  replication  avers  that  the  defendant 
was  not  within  the  jurisdiction  **  before  or  at  the  time  of  the  commencement 
of  or  at  any  lime  during  the  proceedings  of  the  said  CJourt."] — If  the  Court 
conceives  that  makes  any  difference,  I  would  crave  leave  to  amend  by  travers- 
ing that  allegation,  instead  of  demurring  to  the  replication. — [Tindal,  C.  J. — 
At  present  I  have  a  strong  opinion  that  the  plea  is  bad ;  the  better  way  would 
be  to  strike  out  the  words  **  before  or  "  in  that  allegation  ;  then  the  replica- 
tion will  stand  that  the  defendant  was  not  within  the  jurisdiction  at  the  com- 
mencement of  the  proceedings,  or  at  any  time  afterwards ;  argue  it  upon  that 
supposition.] — The  former  argument  will  then  still  apply.  In  Becquet  v. 
McCarthy,  although  the  defendant  was  absent  during  the  whole  of  the  pro- 
ceedings, yet,  as  he  had  formerly  resided  there,  and  the  monition  had  been 
duly  served,  according  to  the  practice  of  the  foreign  Court,  upon  the  procureur 
du  raiy  the  judgment  was  upheld.  Amott  v.  Hedfern  (t),  Obicini  v. 
Bligh  (if),  and  Burrows  v.  Jemino.  shew  that  foreign  judgments  are  entitled 
to  credence,  by  the  comity  of  nations.  Supposing  tnat  the  highest  effect  that 
ean  be  given  to  a  foreign  judgment  is  that  it  is  equipollent  with  an  award, 
still  it  is  binding  upon  the  parties  until  impeached.  With  regard  to  the 
estoppel,  all  that  is  contended  for  is,  that  the  plaintiff  is  estopped  from  dis- 
puting the  effect  of  the  foreign  judgment.  It  is  contended,  on  the  other  side, 
that  an  estoppel  must  be  mutual,  and  that  is  undoubtedly  true  of  strict 
estoppels ;  but  there  are  estoppels,  known  to  the  common  law,  where  that 
rule  does  not  apply :  such,  for  instance,  as  the  rule  that  a  party  shall  not 
avail  himself  of  his  own  wrong. 

The  first  general  proposition,  therefore,  is,  that  a  regular  foreign  judgment 
is  a  bar  to  an  action  here,  that  the  rights  of  parties  are  thereby  changed,  and 
that  it  is  final  and  conclusive  between  them.  But,  secondly,  if  not  absolutely 
final,  still  it  is  to  be  considered  as  valid  until  impeached. 

TiNDAL,  C.  J. — It  appears  to  me,  that  the  fifth  plea  is  substantially  bad. 
This  is  an  action  to  recover  damages  for  seizing  the  plaintiff's  ship  and  goods 
on  board  thereof;  and  the  fifth  plea  states,  in  substance,  that  the  plaintiff 
brought  an  action  against  the  present  defendant  in  the  Colonial  Court  of 
Sierra  Leone,  dud  there  recovered  judgment  against  him. 

The  broad  question,  therefore,  is,  whether  this  can  be  considered  as  a  plea 
of  judgment  recovered,  so  as  to  deprive  the  plaintiff  of  his  right  of  action  in 
our  Courts,  or  whether  it  is  to  be  looked  upon  in  the  light  of  a  mere  contract 
between  the  parties.  It  is  admitted,  that  there  is  no  case  to  shew  that  a 
judgment,  obtained  in  a  Vice-admiralty  Court  abroad,  is  as  valid  as  a  judg- 
ment obtained  here.  In  the  case  of  a  judgment  here,  the  party  who  obtains 
it  has  a  remedy  of  a  higher  nature  than  by  suing  upon  his  original  cause  of 
action;  he  may  issue  execution;  and  it  would  encourage  needless  litigation  if 
a  party,  thus  situated,  were  allowed  to  sue  again  upon  his  original  cause  of 
action.     His  remedy  by  action  is  merged  in  that  higher  remedy.      Now,  a 
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GmmonPtau.  Vice-admiralty  Court  abroad,  belonging  to  the  crown,  is  not  a  Court  of  re. 
cord ;  a  judgment,  therefore,  obtained  in  such  a  Court,  cannot  be  put  upon  a 
bigher  footing  than  if  it  had  been  obtained  in  the  common  law  Courts  of  re- 
cord in  the  colonies ;  but  the  only  mode  of  obtaining  execution  on  Mich  a  jud;. 
ment  is  by  a  new  action,  in  which  the  judgment  would  be  evidence ;  and 
that  marks  the  leading  distinction  between  a  foreign  judgment  and  a  jud^. 
xnent  obtained  here.  Formerly,  doubts  were  entertained  whether  or  not  »ucb 
a  judgment  was  conclusive ;  and  the  question  was  a  good  deal  discussed  h 
Lord  C.  /.  Eyre,  in  Philips  v.  Hunter  (r) ;  but  the  ground  I  take  is  this,  if 
foreign  judgment  does  not  alter  the  nature  of  the  parties'  rights,  why  sbooid 
the  plaintiff  be  deprived  of  his  right  of  resorting  to  his  original  cause  of  action. 
He  has  the  option  to  do  so,  or  to  bring  aeeumpsit  on  the  foreign  judgment 
This  was  the  opinion  of  Bay  ley,  J.,  in  Hall  v.  Odder,  who,  in  giving  judgnieot, 
says,  "  This,  being  only  a  foreign  judgment,  did  not  extinguish  or  merge  the 
plaintiff ^B  simple  contract  debt,  which  can  only  be  done  by  converting  it  bto 
a  debt  of  a  higher  nature :  it  is  only  evidence  of  the  debt"  In  that  case,  an 
action  had  been  brought  by  the  plaintiff  in  a  foreign  Court,  and  he  obtained 
a  judgment  with  a  stay  of  execution  for  six  months,  and  it  was  held  that  the 
plaintiff  might  still  sue  the  defendant  in  this  country  upon  the  original  caosc 
of  action,  and  use  the  judgment  in  the  foreign  Court  as  evidence  in  his  fiiToor, 
which  would  be  quite  inconsistent  with  the  supposition  that  the  original  csue 
of  action  was  extinguished  between  the  parties. 

These,  therefore,  are  the  general  grounds  upon  which  this  case  stands ;  bni 
let  us  look  further  to  the  state  of  the  record.  The  plaintiff,  in  his  replicatioa 
shews  matter  by  which  he  seeks  to  avoid  the  effect  of  the  pka,  and  to  sher 
that  the  foreign  judgment  is  inoperative.  For,  supposing  that  the  alfeention 
has  been  made  as  suggested  by  the  Court  (which  is  the  most  favourable 
way  of  looking  at  the  case  for  the  defendant),  the  eflect  of  the  leplicatioQ  Ls 
that  the  defendant  was  out  of  the  jurisdiction  of  the  Court  at  the  time  of  the 
commencement  of  the  suit  down  to  the  period  of  its  termination,  and  tint 
there  was  no  agent,  or  any  other  person,  on  his  behalf,  on  whom  the  process 
of  the  Court  could  be  served ;  and  this  allegation  is  not  answered  by  i^ewing 
the  existence  of  any  law  in  the  colony  by  which,  under  such  a  state  of  facte, 
a  judgment,  obtained  against  a  party,  would  be  good  and  valid  there.  Wfat 
then  would  be  the  condition  of  the  plaintiff  if  we  were  to  hold  that  he  vu 
ousted  of  his  right  to  sue  upon  the  original  cause  of  action  ?  If  he  eocd 
upon  the  judgment,  he  would  be,  turned  round  and  told  that  he  ought  to  sue 
upon  the  original  cause  of  action.  For  these  reasons,  and  upon  theautboritT 
of  PlfMmmer  and  WoodburMf  I  think,  upon  the  fifth  plea,  there  must  be  judg- 
ment for  the  plaintiff. 

Vauohan,  J. — I  am  of  the  same  opinion.  I  consider  that  Lord  EHm- 
horougKe  judgment,  in  Hall  v.  Odtm ,  is  decisive  in  favour  of  the  plaintiff. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  In  this  case,  to  a  count  in 
trover,  the  defendant  has  pleaded  a  judgment,  obtained  by  the  plaintiff  agaiwt 
him  in  a  foreign  Court,  as  a  bar,  and  it  is  argued,  by  that  judgment,  the  na- 
ture of  the  cause  of  action  was  changed.    In  the  first  place,  the  Yice-admiraltT 
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mod  not  Tendees.  Tho  property  in  the  boats,  Nos.  604  and  54,  vested  in  the 
plamtifTs  on  the  7th  February,  the  date  of  their  acceptances :  whereas  the 
lK>at  receipt  sent  to  Walker  was  not  dispatched  from  Lonqfard  till  the  9th 
February,  and  did  not  reach  him  till  the  11th,  until  which  day  he  could  have 
no  right  whatever  to  the  cargoes. — [Parke,  B — The  defendant's  l)oat  receipt 
was  aent  in  pursuance  of  a  prior  en^a^einent ;  and  if  it  was  capable  of  trans- 
ferring the  property  at  all,  the  defendant's  title  was  completed  on  the  9th 
February,  at  which  time  the  letter  was  put  into  the  post,  and  the  shipper  had 
lost  the  power  of  recalling  it.] — At  all  e\ent6,  the  title  of  the  defendant  is 
posterior  to  that  of  the  plaintiffs.  With  regard  to  boat  No.  54,  which  whs 
not  completely  loaded  at  the  date  of  the  plaintifls^  bills  of  lading,  the  jury 
have,  in  effect,  found  that  the  cargo  was  sufficiently  ascertained  and  identified 
to  vest  the  property  in  the  plaintiffs. — [Parke,  B. — ^Thc  written  contract 
states,  that  the  oats  were  actually  shipped ;  would  the  shipper  have  been 
liable  to  an  action  if  he  had  substituted  other  oats  for  those  which  he  said  he 
had  put  on  board  ?] — He  would. — [Aldereon,  B. — The  jury  have,  in  efiect, 
found  nothing  more  than  that  Mylee  Tempany  intended  to  ship  the  oats.] — 
But  suppose  the  cargo  of  boat  No.  54  not  to  be  sutTiciently  designated  at  the 
date  of  the  plaintiffs'  bills  of  lading,  still  they  acquired  a  title  to  the  cargo  by 
estoppel.  If  a  party  makes  a  lease,  having  at  the  time  no  interest  in  the  land, 
but  nfterwards  acquires  an  interest,  the  lease  is  good  against  him  by  estoppel, 
HawlyrCe  Case  («).  Doe,  d.  Chrietnuu  v.  Oliver  (/),  Helps  v.  Hereford  {g). 
So  in  the  present  c»se,  Mylee  Tempany,  the  shipper,  who  told  the  plaintifft; 
he  had  shipped  the  oats,  is  estopped,  as  soon  as  the  oats  are  actually  shipped, 
from  siying  that  they  do  not  belong  to  the  plaintiffs.  The  same  rule  holds 
with  regard  to  Clinch,  the  master  of  the  boat.  That  being  the  case,  the  de- 
fendant, who  claims  under  the  shipper  or  the  owner  of  the  boat,  is  estopped 
likewise. 

Kelhf,  Alexander,  and  Martin,  conird. — These  receipts,  given  by  the 
masters  of  the  boats,  are  not  bills  of  lading.  A  bill  of  lading  has  acquired  a 
specific  character  by  the  custom  of  merchants,  and  is  employed  to  transfer 
«iich  property  only  as  is  conveyed  upon  the  high  seas,  estuaries,  or  large  na- 
vigable rivers.  If  these  receipts  in  question  are  to  have  the  eflect  of  bills  of 
lading,  there  is  no  reason,  in  principle,  why  a  carrier's  receipt  should  not  be 
considered  as  having  the  same  efiect.  The  defendant  contends,  that  putting 
goods  on  board  a  boat,  writing  a  letter,  enclosing  boat  receipts,  and  drawing  a 
bill  nf  exchange,  on  the  faith  of  the  cargo,  do  not  vest  the  property  in  the 
plaintiffs.  The  shipper.  My  lee  Tempany,  was  entitled  to  obtain  the  goods 
back  after  they  had  been  put  on  board.  Hall  v.  Griffin  does  not  apply,  be- 
cause the  defendants  held  the  goods  for  some  person,  and  having  promised  to 
deliver  them  to  the  plaintiff,  their  promise  attached  on  the  arrival  of  the 
guod.o.  In  WiUiame  v.  Everett (k),  there  was  no  promise,  and,  consequently^ 
the  defendants  were  held  not  liable  to  the  plaintitfi  Here  there  has  been  no 
assent  on  the  part  of  Jokn  Tempany,  the  holder  of  the  oats. — [Parke,  B. — 
The  question  is,  whether  the  property  was  not  transferred  previously.] — If 
the  shipper  and  the  plaintiffs  had  stood  in  the  relation  of  vendor  and  vendees, 
the  property  might  have  passed  to  the  latter;   but  they  were  principal  and 
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factors,  anri,  therefore,  the  plaintiflTs  could  claim  onlv  bjr  virtue  of  a  lien  whidk 
would  net  ^'ive  them  a  right  here,  as  they  had  not  the  actuaJ  possession  of  the 
gtx)ds,  Kinloch  v.  Craig  (t).  HailU  v.  Hmilh,  was  not  the  case  of  principal 
and  factor.  Again,  wherever  property  has  been  \^\\  to  vest  under  circum- 
stances similar  to  the  present,  there  has  been  something  equivalent  to  a  pur- 
chase, as,  for  instance,  a  regular  bill  of  lading  duly  indorsed.  That  was  the 
case  in  HailU  v.  Smith,  and  in  Anderson  v.  Clark  (j).  Berkley  v.  Wai" 
ling  (k),  is  also  an  authority  in  favour  of  the  defendant. — [Parke,  B.— -Consider 
the  question  as  if  these  boat  receipts  were  merely  carrier*8  receipts.  If  the 
intention  of  the  shipper  had  been,  that  the  plaintiffs  should  hold  the  oats 
merely  as  factors,  the  consignment  would  have  been  to  Ddany,  as  agent  for 
the  shippers ;  but  the  effect  of  the  whole  transaction  is,  that  if  the  plaintiffs 
accept  the  bills,  the  boat  owners  are  to  hold  the  oats  as  their  agents ;  and  if 
it  was  intended  that  the  plaintiffs  should  take  them  as  a  special  property, 
they  are  not  to  be  in  a  different  situation,  because  they  happen  to  be  factors 
also.]— The  shippers  might  be  estopped  from  saying  that  the  goods  did  not 
l>elong  to  the  plaintiffs,  but  they  were  not  so  estopped  as  against  the  defend- 
ant. If  the  bill  of  exchange  had  become  due,  and  had  been  dishonoured, 
the  shipper  might  have  stopped  the  goods  in  transitu.  That  shews  that  no 
property  passed  to  the  plaintiffs,  but  that  their  remedy  is  by  an  action  against 
the  shipper  for  a  breach  of  contract.  In  Bruce  v.  Wait  (J),  a  bill  of  exchange 
was  accepted  by  the  consignee  of  goods,  on  the  faith  of  a  consignment ;  but 
it  was  held  that  the  property  did  not  pass  to  the  consignee. — [Parke,  B. — The 
goods  were  not  put  on  board  at  the  time  of  the  proposal  to  accept  the  bill ; 
nor  was  there  any  declaration  that  the  master  of  the  vessel  held  them  for  the 
benefit,  of  the  consignee.] — In  the  case  of  NiehoU  v.  CUnt  (m),  which  is 
similar  to  the  present,  it  was  held  that  no  property  passed  to  the  consignee. 
-^[Parke,  B. — In  that  case  there  was  no  intention  of  creating  any  lien  until 
delivery.] — If  the  G>urt  should  determine  in  favour  of  the  plaintiffs,  it  will  be 
the  first  case  in  which  it  has  been  decided  that  an  agreement,  arising  from 
letters,  will  vest  property  without  n  bill  of  lading*. 

Cur.  wlv.  rtiU. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Parks,  B.— The  question  in  this  case  is,  whether  the  property  in  the  oaU, 
on  board  two  boats,  No.  604.  and  No.  64,  or  either  of  them,  weni  rested  in  the 
plaintiffs  at  the  time  the  defendant  took  possession  of  those  oats.  We  think 
the  property  in^  the  former  boat  was  in  the  plaintiffs  ;  in  the  latter,  not.  The 
facts  of  the  case,  necessary  to  its  administration,  may  be  very  shortly  stated. 
Mylee  Tempany,  a  corn  merchant,  at  Longford,  who  employed  the  plaintiffs 
as  his  factors  at  Liverpool,  shipped  on  board  the  boat  No.  604  a  full  cargo  of 
oats  and  took  a  bill  of  lading,  or  boat  receipt,  for  them,  signed  by  the  roaster, 
bearing  date  the  31st  of  January,  1837,  whereby  he  acknowledged  the  re- 
ceipt of  the  oats  on  board,  deliverable  in  Dublin  to  /.  and  7!  Belany,  in  care 
for  and  to  be  shipped  to  the  plaintiffs  in  Liverpool.     On  the  same  day  he 
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procured  from  the  master  of  another  boat,  No.  54,  a  bill  of  lading,  or  receipt,  Bxdteqncr. 
ibr  5S0  barrels,  but  no  oats  were  then  on  board  that  boat,  although  a  cargo 
was  prepared  for  that  purpose.  On  the  2d  of  February,  Tempany  wrote  to 
the  plaintiffs  a  letter,  inclosing  both  the  instruments,  and  stating  that  he  had 
valued  on  the  plaintiffs  for  730/.  against  those  oats ;  on  the  7th,  the  plain- 
tiffs received  this  letter,  and  accepting  the  bill  of  exchange,  and  returned  it 
to  Tempany t  who  received  it  on  the  9th.  In  the  meantime,  the  defendant, 
who  was  a  creditor  of  Tempany^ n  to  a  considerable  amount,  sent  over  Mr. 
WaXker,  an  agent,  to  Longford ;  Walker  arrived  on  the  6th,  and  pressed  him 
for  security.  Tempany  consented  on  that  day  to  give  him  an  order,  addressed 
to  Thmpany*$  brother,  his  agent,  in  Dublin,  desiring  him  to  deliver  to  fVal- 
k^r,  aor  the  defendant,  the  cargo  of  boat  604,  which  had  sailed  for  DubUn, 
and  for  other  cargoes,  including  that  of  boat  No.  54  (which  was  stated  to  be 
550  barrels),  and  also  all  that  was  in  Tempany^e  store  in  Dublin,  The 
boat  54  was  then  partially  loaded,  and  Tempany  promised  to  send  the  boat 
receipt  for  it  to  Walker,  The  loading  was  completed  on  the  0th,  and  the 
boat  receipt,  or  bill  of  hiding,  for  550  barrels,  which  was  on  board,  signed  by 
the  master,  was  transmitted  to  Walkery  to  whom  the  cargo  was  made  deliver- 

able«  and  he  received  it  the  next  day.     The  boats  were  both  hired  by  Tem- 
pany, and  tne  men  pam  oy  mm.     nalker,  on  tne  8tn,  procured  an  agreement 

from  /.  Tempany,  in  Dublin,  to  hold  the  oats  for  him  when  they  arrived,  and 
he  afterwards  got  possession  of  the  whole  under  legal  process.  It  was  con- 
tended that,  under  these  circumstances,  the  property  in  neither  cargo  vested 
in  the  plaintiffs ;  first,  because  the  instruments  were  not  regular  bills  of  lad- 
ing, and  could  give  no  title  ;  and  secondly,  if  they  were,  they  could  not 
operate  to  gi  /e  the  plaintiffs  a  title,  because  they,  being  factors,  could  acquire 
no  lien  without  actual  possession.  We  think  it  unnecessary  to  decide  whether 
the  instniments  were  regular  bills  of  lading,  so  as  to  have  all  the  properties  which 
the  custom  of  merchants  has  attached  to  those  documents ;  and  we  need 
not  say  whether,  like  bills  of  lading  they  are  the  symbuls  of  property,  so 
that  their  transfer  by  indorsement  is  equivalent  to  an  actual  delivery  of  the 
goods,  which  they  represent  in  specie,  nor  whether  they  have  the  privileges 
which,  by  the  factor^s  act,  are  given  to  such  instruments.  These  are  matters 
wholly  collateral  to  the  present  inquiry.  The  true  question  here  is,  what  is 
the  meaning  and  effect  of  the  two  documents,  by  whatever  name  they  are 
called,  coupled  with  the  letter  from  Tempany,  of  the  2d  of  February,  fol- 
lowed by  the  acceptance  of  the  plaintiffs  of  Tempany'* s  draft.  It  seems  to  us 
to  be  clearly  this,  that  Tempany  agrees  that  the  oats  therein  specified  shall 
be  held  from  that  time  by  the  boat  masters  for  the  plaintiffs  in  their  own  right, 
provided  they  accept  the  bill  as  a  security  for  the  payment ;  that  the  mas- 
ters agrep  so  to  hold  them,  and  that,  by  the  plaintiffs'  assent,  and  acceptance 
of  the  bill,  the  conditional  agreement  becomes  absolute,  and  the  transaction 
is,  in  efiect,  the  same  as  if  Tempany  had  deposited  the  goods  with  a  stake 
bolder,  who  had  assented  to  hold  them  for  the  plaintiffs,  in  order  to  indemnify 
them.  As  evidence  of  such  a  transaction,  it  is  wholly  immaterial  whether  the 
instruments  are  bills  of  lading  or  not,  and  it  might  easily  be  proved  through 
the  medium  of  carrier's,  or  wharfinger's  receipts,  or  any  other  description  of 
document,  or  by  correspondence  alone.  If  the  intention  of  the  parties  to  pass 
the  property,  whether  absolute  or  special  in  certain  ascertained  chattels,  it^ 
established,  and  they  are  placed  in  the  hands  of  a  depositary,  no  matter  whe- 
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ther  such  depositary  be  a  common  carrier  or  ship  master  employed  by  th ' 
consignor,  or  third  person ;  and  the  chattels  are  so  placed  on  account  of  the 
person  who  is  to  have  that  property,  and  the  depositary  attests  it,  it  is  enough ; 
and  it  matters  not  by  what  document  this  is  effected,  nor  is  it  material  whether 
the  person  who  is  to  have  the  property  be  a  factor  or  not,  for  such  an  agree- 
ment may  be  made  with  a  factor  as  well  as  any  other  individual,  in  the  pre- 
sent case,  we  are  of  opinion,  that  this  is  satisfactorily  made  out,  with  respect 
to  the  first  boat  load ;  and  the  fact,  that^the  instrument  signed  by  the  master, 
specifies  that  the  goods  are  to  be  carried  to  and  delivered  at  Dublin  to  nn 
agent  of  the  plaintiffs,  is  decisive  to  show  that  the  plaintiffs  are  to  take  imrfie- 
diately  in  their  own  right,  and  are  not  merely  consignees  of  Tempany,  who 
are  to  have  their  lien  when  the  goods  arrive,  as  factors.  And  this  case  is  dis- 
tinguishable, on  this  ground,  from  Kinloeh  v.  Craig,  Bruce  v.  Wait,  and 
Nicho/t  V.  Clentf  in  none  of  which  were  there  any  documentary  or  other 
evidence  to  prove  that  the  intention  of  the  consignors  was  to  vest  the  pro- 
perty in  the  consignee  from  the  moment  of  delivery  to  the  carrier ;  and  the 
case  resembles  that  of  Hcdlle  v.  Smith,  where  the  bill  of  lading,  being  trans- 
mitted for  a  valuable  consideration,  operated  as  a  change  of  property  mslanter, 
when  the  g:oods  were  shipped  ;  and  it  is  also  governed  by  the  same  principic. 
upon  which  1  know  that  of  Andernon  v.  Clark  was  decided,  where  a  bill  of 
lading,  making  the  goods  deliverable  to  a  factur,  was,  upon  proof  from  ourre«^ 
pondence  of  the  intention  of  the  principal  to  vest  the  pro|ierty  in  the  facie, 
as  security  for  antecedent  advances,  held  to  ^ive  him  special  property  the  in. 
stant  the  goods  were  delivered  on  board,  so  as  to  enable  him  to  sue  the  nriA«- 
ter  of  the  ship  for  their  non-delivery.  In  our  opinion,  therefore,  the  plainiiili 
had  a  complete  title  to  the  cargo  of  the  boat  604,  at  least,  on  the  7th  nf 
Fehrvary,  when  they  complied  with  the  consideration,  by  accepting  the  bill,  ami, 
1)efore  the  7th,  no  other  title  to  these  oats  intervened,  for  the  order  to  deliver 
them,  given  to  Walker  on  the  6th,  was  clearly  executory  only.  But  the 
claim  of  the  plaintiffs  to  the  cargo  of  boat  54,  stands  on  a  very  difi^erent  fciot- 
ing.  At  the  time  of  the  agreement,  proved  by  the  bill  of  lading,  or  l)oat  re- 
ceipt, of  the  31st  o^  January,  to  hold  the  550  barrels  therein  mentioned,  fur 
the  plaintiffs,  there  were  no  such  oats  on  board,  and,  consequently,  no  specifc 
chattels  which  were  held  for  them.  The  undertaking  of  the  boat  master  had 
nothing  to  operate  upon  ;  and  although  My  Us  Tempany  had  prepared  a 
quantity  of  oats  to  put  on  board,  those  oats  still  remained  his  property  ;  he 
might  have  altered  their  destination,  and  sold  them  to  any  one  else .  the 
master^s  receipt  no  more  attached  to  them,  than  to  any  other  quantity  of  oats 
belonging  to  Tempany.  If,  indeed,  afler  the  31st  of  January,  these  oats  k> 
prepared,  or  any  other  like  quantity,  had  been  put  on  board,  to  the  amount 
of  530  Itarrels,  or  less,  for  the  purpose  of  fulfilling  the  contract,  and  received 
by  the  master  as  such,  before  any  new  title  to  them  had  been  acquired 
by  a  third  person,  we  should  have  probably  held  that  the  property  in  the*e 
oats  passed  to  the  plaintiffs ;  and  that  the  letter  and  receipt,  though  it  did 
not  operate,  as  it  purported  to  do,  as  an  appropriation  of  any  existing  spe- 
cific chattel,  at  least  operated  as  an  executory  agreement  by  Tempany,  and 
the*  master  and  the  plaintiffs,  that  Tempany  should  put  such  a  quantity  of 
oats  on  board  for  the  plaintiffs,  and  that  when  so  put,  the  master  should  hold 
them  on  their  accoimt ;  and  when  that  agreement  was  fulfilled,  but  not  olber- 
wise,  they  would  become  their  [troperty.      But  before  the  compkte  quaotity 
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of  530  barrels  was  shipped,  and  when  a  small  quantity  of  oats  only  was  Exc'etfuer, 
loaded,  and  before  any  appropriation  of  oats  to  the  plaintiffs  had  taken  place, 
Tempany  was  induced  to  enter  into  a  fresh  agreement  with  the  defendant  to 
put  on  board,  for  them,  a  full  cargo  (or  No.  54,  by  way  of  satisfaction  ibr  the 
debt  due  to  them,  for  such  is  the  effect  of  the  delivery  order  of  the  8th,  and 
the  agreement  with  Walker  of  the  same  date,  to  send  the  boat  receipt  for  the 
cargo  of  that  vessel.  Until  the  oats  were  appropriated  by  some  new  act, 
both  contracts  were  executory :  on  the  9th,  this  appropriation  took  place  by 
the  boat  receipt  for  the  550  barrels  then  on  board,  which  was  signed  by  the 
master,  at  the  request  of  Tempany,  whereby  the  master  was  constituted  the 
agent  of  the  defendant  to  hold  these  goods;  and  this  was  the  first  act  by 
which  these  goods  were  specifically  appropriated  to  any  one.  The  master 
might  hare  insisted  on  Tempany  putting  on  board  oats  to  the  amount  of  the 
first  bill  of  lading  on  account  of  the  plain tiOs ;  but  he  did  not  do  so.  It  is 
proper,  however,  to  notice  the  very  ingenious  argument  used,  on  the  part  of 
the  plaintiffs,  founded  on  the  doctrine  of  estoppel,  as  applied  to  real  estate. 
If  a  man,  by  indenture,  demise  a  certain  manor  to  A.^  which  he  had  not,  and 
then  purchases  the  manor,  and  afterwards  sells  or  demise  it  to  iff.,  the  first 
lease  operates  against  the  purchaser  and  second  lessee ;  and  by  analogy  to 
this  cfi«p.  it  is  contended  that  the  first  bill  of  lading  was  good  for  the  phintifls 
by  estoppel  against  the  master  and  consignor,  and  also  against  the  defendant, 
who  claims  that  cargo  which  was  put  on  board  under  the  consignor.  But 
this  analogy  does  not  hold.  In  the  case  of  real  property,  the  lease  is  a  con- 
clusive admission  by  the  lessor,  that  he  had  a  title  to  a  sptrilir  p^stwo  demised 
which  binds  a  subsequent  purchaser  of  that  estate.  Here  the  bill  of  lading 
is  a  conclusive  admission  only,  that  some  oats,  amounting  to  the  specific  quan- 
tity, was  on  board.    In  the  former  case,  the  estate  in  identified  and  ascertained 

at  the  time  of  admission ;  in  the  latter,  no  property  exists  to  which  the  ad- 
mission appbes,  for  no  oats  were  on  board;  and  they  ore  not  otherwise  ascer- 
tained, than  by  the  statement  that  they  were  on  board ;  and  the  person  who 
afterwards  purchased  any  oats  from  the  consignor,  may  as  well  be  said  to 
purchase  those  to  which  the  estoppel  relates,  as  he  who  purchases  those 
which  were  afterwards  put  on  boarti.  And»  besides,  it  may  well  be  doubted 
whether  the  doctrine  of  estoppel  applies  to  personal  chattels  at  all,  so  as  to 
bind  subsequent  purchasers  of  them.  For  these  reasons,  we  think  that  the 
plaintiffs  are  entitled  to  the  first  cargo  of  oats,  but  not  to  the  other;  and  the 
rule  must  be  discharged,  as  to  the  boat  604,  and  the  verdict  reduced  by  the 
value  of  boat  64. 

Rule  absolute  to  reduce  the  verdict 
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certain  reasonable  reward  to  the  defendants,  in  that  behalf;  and  thereupon  it 
became  and  was  the  duty  of  ihe  defendants,  safely  and  securely  to  carry, 
and  convey*  and  deliver,  for  the  plaintiff,  at  Birmingham,  the  said  horses  of 
the  plaintiff.  Breach^  that  the  defendants,  not  regarding  their  duty  io  that 
behalf,  did  not  use  due  or  proper  care  in  and  about  the  carriage  and  ooDTey- 
ance  of  the  horses  of  the  plaintiff  from  Liverpool  to  Birmingham,  but  took 
so  little,  and  such  bad  care,  in  and  about  the  carrying  and  conveying  the 
horses  of  the  plaintiff,  and  in  conducting,  managing,  and  directing  their,  the 
defendants\  carriages,  in  and  upon  and  along  the  said  railway,  that  the  car- 
riages which  contained  the  said  horses  of  the  phuntiff,  were  then  thrown,  and 
cast  with  great  force  and  violence,  off  and  from  the  said  railway,  and  over 
and  down  a  certain  embankment  and  bank,  down  to  and  upon  the  ground, 
and  there  were  crushed  and  broken  to  pieces,  and  thereby  one  of  the  hones 
was  killed,  and  the  residue  of  the  horses  were  greatly  bruised,  lacerated,  cat, 
strained,  and  injured,  and  deteriorated  in  value,  and  became  wholly  useless 
to  the  plaintiff,  whereby  he  was  deprived  of  the  gains  and  profits  which  he 
would  have  acquired,  to  the  damage,  &c. 

I^as :  first,  Not  Guilty ;  $eeondlg,  that  the  defendants  did  not  receive  from  the 
pbiintiff  the  horses,  or  any  of  them,  to  be  safely  and  securely  carried  and  con* 
veyed  by  the  defendants,  in  and  upon  the  said  carriages,  or  by  the  said  railway, 
from  Liverpool  to  Birmingham,  and  there  to  be  safely  and  securely  delivered 
for  the  plaintiff,  in  manner  and  form  as  the  plaintiff  hath,  b  that  behalf,  alleged. 
At  the  trial,  before  Tindal,  C.  J.,  at  the  last  Summer  Assises,  lor  the 
county  of  Warwick,  it  appeared  that  the  plaintiff,  who  was  a  horse  dealer,  at 
Northampton,  applied,  on  the  1 3th  February,  at  the  booking-office  of  the  de- 
fendants, at  Liverpool,  to  have  some  horses  carried  from  thence  by  the  rail- 
way to  Birmingham ;  nine  horses  were  accordingly  booked,  and  \QL  lOt. 
paid  for  their  carriage,  to  go  by  a  train  from  Liverpool  at  half-past  four  in 
the  afternoon.  They  left,  at  the  appointed  time,  with  the  plaintiff's  son  in 
attendance  upon  them,  having  been  placed  in  a  caravan,  constructed  for  the 
purpose,  on  four  wheels,  and  adapted  to  the  railway.  The  train  proceeded 
safely  until  a  few  miles  from  Birmingham,  when,  as  it  was  proceeding  at 
about  the  usual  rate,  the  engine  was  suddenly  thrown  off  the  rails,  in  conse- 
quence of  coming  in  contact  with  a  horse  which  had  strayed  from  an  adjoin- 
ing field,  and  laid  down  upon  the  railway.  The  engine  tender,  and  the  three 
horse-boxes  were  thrown  off  the  rails,  and,  running  down  the  embankment 
into  the  adjoining  field,  were  instantly  overturned.  One  of  the  horses  was 
killed  upon  the  spot,  and  the  rest  more  or  less  injured.  It  appeared  that  some 
labourers,  in  the  employ  of  the  company,  had  been  working  at  a  culvert  or 
drain,  and  had  taken  down  some  part  of  the  fence  which  separated  the  field, 
from  which  the  horse  had  strayed,  from  the  railway ;  and  it  was  contended, 
that  the  damage  had  arisen  in  consequence  of  this  omission  to  make  good  the 
fence  when  they  discontinued  working.  There  was  contradictory  evidence, 
as  to  whether  the  following  ticket  had  been  delivered  at  the  time  the  horses 
were  booked  at  Liverpool: — 

*'  Ticket  for  horses  and  carriages, 

*'  From  Liverpool  to  Birmingham,  4\  o'clock  train, 

"  February,  13th,  1838.     Palmer. 

"  Nine  horses  to  Birmingham,  carriage  to,  2I0#.,  paid. 
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This  ticket  is  issued,  subject  to  the  owners  undertaking  all  risks  of  Stek,  Chombtf, 
conveyance  whatsoever,  as  the  company  will  not  be  responsible  for        Palmbr 
any  injury  or  damage  (however  caused)  occurring  to  horses  or  car- 
riages travelling  on  the  Grand  Junction  Line." 


The  plaintiff,  in  an  early  part  of  his  case,  tendered  evidence  to  shew  that 
tiie  fence  which  separated  the  field,  from  which  the  horse  strayed,  was  not 
properly  kept  up.  This  evidence  was  objected  to,  on  the  ground  of  the  form 
of  the  declaration  ;  but  the  point  was  reserved,  as  contended  by  the  de- 
fendant. It  did  not  appear,  from  the  report  of  the  learned  judge,  that  any 
formal  objection  was  taken  at  the  close  of  the  plaintiff's  case,  on  the  ground 
that  the  evidence  did  not  support  the  declaration  as  framed.  It  was  con- 
tended, by  the  defendants,  that  they  were  entitled  to  notice  of  action,  under 
the  214th  section  (a)  of  the  3  &  4  IF.  4,  c.  34.  The  learned  judge  reserved 
loave  to  move  to  enter  n  nonsuit  on  this  point,  and  left  two  questions  for  the 
jury  ;  first,  whtttlier  lite  .'icculcnt  was  occasioned  by  gross  negligence  of  tbe 
xiefendants  ;  and  secondly,  whether  the  above  ticket  ever  came  mto  tf.e  pos- 
session of  the  plaintiff's  son,  or  any  other  person  acting  for  the  plaintiff.  The 
jury  found  gross  negligence  in  the  defendants,  and  that  no  ticket  had  been 
^'ivtn,  and  a  verdict  was  returned  for  the  piaintin,  with  160/.  damages. 

M.  D,  HiU,  in  Michaelmas  Thrm,  1838,  had  obtained  a  rule  to  enter  a 
nonsuit ;  first,  on  the  ground  that  the  declaration  was  not  supported  by  the 
^evidence ;  and  secondly,  that  notice  of  action  should  have  been  given.  He 
ulso  moved  fur  a  new  trial,  on  the  ground  of  misdirection  by  the  learned 
judge,  in  leaving  it  to  the  jury  to  consider  whether  the  ticket  ever  came  into 
the  possession  of  the  plaintifTs  son,  instead  of  leaving  to  them  the  question 
whether  or  not  it  was  read  over  to  him,  or  its  contents  communicated  to  him. 

Hum/ret/  and  Waddington  shewed  cause. — First,  there  was  conflicting 
evidence,  as  to  whether  the  ticket  was  delivered  to  the  plaintiff's  son.  The 
question  was  one  for  the  determination  of  the  jury,  and  was  fully  lefl  to  them, 
and  they  have  found  for  the  plaintiff.     Then,  it  is  said,  that  the  evidence, 
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(a)  Section  214,  enacU,  '<  That  no 
action,  suit,  or  inforination,  nor  any 
other  proceeding,  of  what  nature  soever, 
shall  be  brought,  commenced,  or  pro- 
secuted agunst  any  person  for  any 
thing  done  or  omitted  to  be  done,  in 
puriuance  of  this  Act^  or  in  the  execu- 
tion of  the  powersy  or  authorities,  or 
any  of  the  orders  made,  given,  or  di- 
rected in,  by,  or  under  this  Act,  unless 
fourteen  days'  previous  notice,  in  writ- 
ing, shaU  be  given  by  the  party,  or 
parties,  intending  to  commence,  and 
prosecute  such  action,  SfC,  to  the  in- 
tended defendant  or  defendants  ;  nor 
unless  such  action,  &c,  shall  be  brought 
or  commenced  within  three  calendar 
months  next  after  the  fact  committed, 
(or  in  case  there  shall  be  a  continuation 
of  damage^  then  within  three  calendar 


months  next  af^er  the  doing  or  commir- 
ting  such  damage  shall  have  ceased), 
nor  unless  such  action,  &c.,  shall  be 
laid  and  brought  in  the  county  or 
place  where  the  matter  in  dispute,  or 
cause  of  action,  shall  arise ;  and  the  de* 
fendant  or  defendants  in  such  action, 
&c.,  may  plead  the  general  issue,  and 
give  this  Act  and  the  npecial  msitrer  in 
evidence,  at  any  time  tu  be  had  there 
upon,  ami  that  the  acts  were  done^  or 
omitted  to  be  done,  in  pursuance  of  or 
by  the  authority  of  this  Act;  and  if  it 
shall  so  appear,  or  if  it  shall  appear  that 
such  action,  Sec,  hath  been  brought 
otherwise  than  as  hereinbefore  directed, 
then  and  in  every  such  case  the  jury 
shall  find  for  the 'defendant  or  defano- 
ants.'' 
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which  shewed  negligence  on  the  part  of  the  company,  as  railway  propnet(»ff 
ill  not  keeping  up  the  fences,  does  not  support  the  declaration,  which  charge* 
them  with  negligence,  as  carriers.  But  the  action  is,  in  substance,  for  a 
breach  of  duty,  as  carriers  ;  and  the  averment  that  the  company  were  rail  vay 
proprietors,  is  quite  immaterial.  The  second  plea,  in  effect,  denies  that  the 
defendants  entered  into  the  contract  as  carriers,  from  which  it  is  evident  that 
they  intended  to  set  up  a  special  contract,  limiting  their  liability,  and,  there- 
fore, the  plaintiff  gave  evidence  of  gross  negligence.  There  is  nothing  in  the 
Act  of  Parliament  to  limit  their  responsibility  as  carriers.  In  the  first  place, 
it  enables  them  to  make  a  railroa«^;  then  it  permits  them  to  become 'carriers 
upon  the  railroad,  if  they  shall  think  fit  (&).  Having  made  their  election,  the 
oommoQ  law  duties  of  carriers  are  cast  upon  them.  If  the  negligence  consi^ts 
in  not  keeping  up  the  fences,  that  is  a  duty  imposed  upon  the  coin  pan  v  ? 
common  l^w.-^Alderton,  B. — There  can  be  no  common  law  liability  to  keep 
vp  fences.  With  respect  to  persons  whose  land  adjoins  the  railway,  there 
may  be  an  obligation  to  pnt  such  fences  as  will  keep  cattle  from  straying ; 
but  not  as  between  the  public  and  the  company.] — The  l^slature  having 
enaUieU  ttie  runipany  to  make  a  railroad,  it  is  their  duty  to  keep  the  roao 
clear,  Ptumaby  v.  The  Lancaster  Canal  Ct/inpany  (c).  But  no  leave  was  re- 
served to  enter  a  nonsuit  on  the  ground  of  variance  ;  and  if  the  objectkin 
had  been  taken  at  the  trial,  an  amendment  would  have  been  allowed. 

Lastly^  no  notice  of  action  was  necessary.  It  cannot  be  said  that  the  in- 
jury  has  arisen  from  .an  *'  act  done,^'  or  "  omitted  to  be  done,  in  pursuanct 
of  the  Statute.^  The  "  acts  done"  within  the  meaning  of  the  214th  .'Sec- 
tion, are  ac^s  which  Are  necessary  for  the  formation  of  the  railroad ;  and  the 
'*  acts  omitted  to  be  done/^  are  acts  imposed  upon  the  company  by  the  legis- 
lature ;  such  as  erecting  bridges  of  a  sufficient  height  over  public  highways 
fencing  off  the  railroad  from  the  a^joi^i'^i^  lands  when  the  owner  shall  re 
quire  them.  The  true  definition  is  given  by  Bayley,  J.,  in  SutHh  ▼.  Shaw  (d), 
who  says,  "  According  to  the  decisions  upon  similar  words,  a  thing  is  under- 
stood to  be  done  in  pursuance  of  the  Act,  when  the  person  who  does  it  h 
acting  honestly  and  bona  fide,  either  under  the  powers  which  the  Act  gives. 
er  in  discharge  of  the  duties  which  it  imposes.**  They  cited  the  following 
authorities  :  FUtcher  v.  Greenwood  («),  Wallace  v.  SmWi  (/),  Sellick  v. 
Smith  (j),  Umphelby  ▼.  M'Lean  (A),  The  Wiltehire  and  Berkekire  Canal 
Company  (t).  Cook  v.  Leonard  (j),  Edye  v.  Parker  (A),  CarrTttkere  ^. 


(b)  Section  156  enacts,  «  That  ii 
hall  be  lawful  for  the  said  company , 
and  they  are  hereby  authorized  (if  they 
shall  think  proper,  to  use,  and  employ 
locomotive  and  other  engines,  or  other 
moving  power,  and  in  carriages  and 
waggons  drawn  or  propelled  thereby], 
to  carry  or  convey  upon  the  eaid  rail- 
wtttf^  allBuch  passeneers,  cattle,  goods, 
wares,  and  merchandize,  articles,  mat- 
ters, and  things,  as  shall  be  offered  to 
them  for  that  purpose,  and  to  make 
such  reasonable  charges  for  such  car- 
riage and  conveyance,  as  they  may  from 
time  to  time  determine  upcn,  in  addition 
to  the  several  tonnages  and  tolls  here- 
inbefore authorized  to  be  charged  and 


received ;  provided  that  neither  the  said 
company,  nor  any  other  person  or  per- 
sons, using  the  said  railway  as  camen, 
shall  ask,  demand,  or  be  entitled  to  take 
(both  for  toll  and  carriage),  anj- greater 
sums  than  the  following ;  (that  n  to  sar) 
&c." 

(c)  1  Wil.  WoU.  &  Hodges,^ 

id)  10  fi.  &  C.  284. 

(e)  1  Gale,  34. 

(/)  5  East,  115. 

(ff)  II  Moore,  459. 

(h)  I  B.  &  Aid.  42. 

(I )  3  M.  &  Sel.  580. 

(/)6B.  &C.351. 

(k)  8  B.  &  C.  697. 
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ihtyn9  (/),  WaierhauMe  v.  Keen  (m),  Cook  v.  dark  («),  Butler  v.  Ford (o),  £«A^C^m^T. 
Coiitf  V.  Chapman  (/>)»  Wedge  v.  Berkeley  {q), 

M,  D,  Hill  and  Daniel^  in  support  of  the  rule. — ^First,  the  learned  judge 
tnisdirected  the  jury  respecting  the  ticket  The  son  of  the  plaintiff  denied 
^  ever  having  received  the  ticket ;  but  he  was  contradicted  by  the  servants  of 
the  company ;  one  of  whom  distinctly  swore  that  he  received  the  ticket  pro- 
duced from  the  plaintiff's  son.  It  was  not  enough  to  ask  the  jury  whether 
the  ticket  had  been  received  or  not ;  but  the  question  should  have  been, 
whether  it  was  read  over  and  explained.  But  secondly,  notice  of  actk>n 
should  have  been  given,  in  order  that  the  company  might  have  had  an  oppor- 
tunity of  tendering  amends.  The  accident  arose  from  the  non-repair  of  the 
fences,  which  was  not  the  neglect  of  a  common  law  duty,  but  an  "  act  omitted 
to  be  done  "  within  the  terms  of  the  Statute.  By  section  180  (r),  the  com- 
pany, at  their  own  expence,  are  forthwith  to  make  and  erect  convenient 
gates  and  fences.  And  by  section  1 82  («),  they  are  required,  after  any  land 
shall  have  been  taken  for  the  use  of  the  railway,  to  separate  the  same  from 
the  adjoining  lands. — [Aldereon,  B. — Those  clauses  are  only  compulsory, 
as  between  them  and  the  landlords.] — The  fences  being  found  there,  it  will 
be  presumed,  that  they  were  made  at  the  request  of  the  owner  of  the  adjoin 
ing  lands ;  and  having  once  been  erected,  the  company  are  bound  to  keep 
them  up.  This,  then,  is  no  common  law  duty,  but  arises  from  a  statutory 
provision.  In  considering  this  question,  it  is  necessary  to  see  for  what  pur- 
pose the  company  is  formed,  and  what  are  its  powers  under  the  Act.     The 


(I)  5  Bing.  270. 

(m)  4  B.  &  C.  20a 

Cn)  10  Bing.  19. 

(o)  IC.  &M.  662. 

(  »)  5  Adol.  &  £.  647. 

(f)  6  Adol.  &  E.  663;  1  Will.  Well. 
&  D.  271. 

(r)  Section  180  enacts,  "  That  the 
said  company  shall,  at  their  own  ex- 
pence,  80  toon  as  the  said  railway  shall 
have  been  laid  oat  and  formed,  forthmth 
make  and  ereety  and  from  time  to  time 
maintain,  such  and  so  many  convenient 
^tes  in,  upon,  or  adjoining  the  said 
railway,  and  such  and  so  many  bridges, 
arches,  hollows,  culverts,  fences,  ditches, 
drains,  and  passages,  over,  under,  or  by 
the  side  of,  or  leading  to,  or  from,  the 
said  railway,  of  such  dimensionR,  and 
in  such  manner,  as  two  or  more  justices 
of  the  peace  for  the  said  countifs  of 
Lancashire,  Chester,  Stafford,  or  fTar- 
wick,  within  their  respective  jurisdic- 
tions, shall,  upon  the  application  of  the 
owner,  lessee,  or  tenant  of  any  lands, 
mines,  or  minerals,  judge  necessary  and 
appoint,  (in  case  there  shall  be  any  dis- 
pote  about  the  same,)  for  the  use  of  the 
owners  and  occupiers  of  the  respective 
lands,  mines,  ana  minerals,  through  or 
over  which  such  railway  shall  be  made, 
and  for  the  commodious  use  and  occu- 
«)ation  of  their  lands,  &c.,  on  either  side 
•  S  'OL.  I. 


of  the  said  railway,  or  for  protecting 
the  said  lands,  &c.,  from  trespass,  or 
the  cattle,  or  other  property  of  the 
owners,  or  occupiers  thereof,  from 
straying  or  escaping  thereout,  by  rea- 
son of  such  railway,  or  any  matter,  or 
thing,  to  be  done  in  pursuance  of  this 
Act ;  and  all  such  gates,  &c.,  shall  from 
time  to  time,  and  at  all  times  thereafter, 
be  maintained  in  sufficient  repair  and 
cunfiition  by  the  said  company,  &c." 

(s)  Section  182  enacts,  <'  That  the 
said  company  shall,  and  they  are  hereby 
required,  at  their  own  expence,  after 
any  land  shall  have  been  taken  for  the  use 
of  the  said  railway  and  other  works,  to 
separate  the  same,  and  to  keep  the  same 
constantly  separated  from  the  lands  ad- 
joining to  such  railway  and  other 
works,  with  good  and  sufficient  pools, 
rails,  hedges,  ditches,  mounds,  or  atiter 
fences,  in  case  the  owners  of  suck  lands 
adjoining  to  such  railway  and  other 
works,  or  any  of  them  respectively, 
shall  at  any  time  desire  the  same  to  be 
so  fenced  off,  or  in  case  the  said  com- 
pany shall  think  proper,  so  to  fence  off 
the  same  (Instead  of  erectins:  gates 
across  the  same,)  and  shall  make,  and 
maintain,  all  necessary  gates  and  stiles 
in  all  such  fences,  to  be  made  as  afor»> 
said." 

2  If 
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Exeh,  Chambtr,  Aet  enaliles  them  to  construct  and  nmintain  a  raitwaj ;  and  if  tliere  were  no 
clause  enabling  them  to  carry,  it  would  be  illegal  for  them  to  do  sa  The 
clauses  enabling  them  to  make  the  railway,  and  those  allowing  them  the  o(>- 
tion  of  becoming  carriers,  are  quite  distinct  There  is  one  set  of  tolls  payable 
to  them,  as  proprietors  of  the  railway,  and  a  distinct  rate  in  respect  of  their 
claim  as  carriers  (t).  They  can  only  carry  by  Yntue  of  the  Statute;  and. 
consequently,  a  notice  of  action  is  necessary.  In  B&tkemore  v.  The  G/o- 
nwnganshire  Canal  Navigation  («),  Lord  Eldan  says,  "  That  he  looks  upon 
all  these  Acts  of  Parliament  as  contracts,  which  have  become  extremely 
numerous,  and  from  their  number  and  operation,  much  aflfeet  individaals; 
and  that  they  who  come  for  them  to  Parliament,  do,  in  effect,  undertake  that 
they  shall  do  and  submit  to  whatever  the  legislature  empowers  and  compeU 
them  to  do,  and  that  they  shall  do  nothing  else."  Lee  t.  Mitner  (9),  is  tiso 
an  authority  that  these  Acts  must  be  construed  strictly.  The  cases  cited 
on  the  other  side,  do  not  controvert  the  doctrine  contended  for.  In  most  of 
them,  the  words,  '*  omitted  to  be  done,'*  are  not  to  be  found. 

Lastly,  the  evidence  did  not  support  the  declaration.  This  is  not  fhe 
common  form  of  declaring  against  carriers ;  it  is  an  action  on  the  case  agoini^t 
the  company  as  railway  proprietors ;  but  the  negligence  is  confined  tu  the 
conduct  of  the  carriages.  If  any  other  kind  of  negligence  is  proved,  the 
plaintiff  cannot  recover.  Mayor  v.  Humphriee  {%o\ — [Airib,  B.— If  the  ob- 
jection had  been  taken  at  the  close  of  the  plaintiff^s  case,  the  declaration 
Would  have  been  amended.  The  only  objection  made  was  to  the  receptioa 
of  evidence,  not  to  the  form  of  the  declaration.] — ^It  is  difficult  to  say  that  tny 
amendment  would  have  made  this  declaration  good,  as  it  does  not  charge  the 
defendants  as  common  carriers  ;  and  it  is  material  to  consider  whether  all  the 
common  law  liabilities  of  carriers  would  attach  to  this  new  and  extenstve 
mode  of  conveyance.  With  respect  to  the  liability  of  carriers,  a  distinctioQ 
has  been  taken  between  passengers  and  goods ;  and  the  reason  is  Said  to  be, 
that  passengers  are  contractors  themselves.  But  the  more  probable  reason 
is,  that  passengers  are  able  to  get  into  danger  themselves.  A  child  it  not 
able  to  contract  for  itself,  yet  the  carriers*  responsibility  does  not  extend  to 
children.  If  the  true  reason  be,  that  a  passenger  may  get  into  danger,  the 
exceptkm  would  extend  to  animals  also. — [Parke,  B. — Would  a  carrier  be 
liable  for  an  accident  to  a  horse  tied  tp  the  tail  of  a  waggon?] — Not  if  he  took 
ordinary  care,  and  the  horse,  from  being  a  kicker,  or  from  intraciabilily  of  its 
temper,  met  with  an  accident  It  would  be  like  sending  goods  badly  packed 
in  a  bale.  The  party  would  be  the  cause  of  his  own  injury.  Id  Ckrittie  t. 
Griggs  ix\  the  distinction  between  goods  and  passengers  is  recognif cd ; 


(#}  Section  154  enacts,  "That  it 
shall  be  lawful  for  the  company  to  de- 
mand, receive  and  recover  to  and  for 
the  use  and  benefit  of  the  said  company, 
for  the  tonnage  of  all  articlet,  matters, 
and  things,  which  shall  be  carried  or 
conveyed  upon  or  alon^  the  said  rwl- 
wav,  or  any  part  thereof,  wf  rates  or 
tolls  not  exceeding  the  following,  (that 
iatosay),&c* 

Section  155  enacts,  "  That  it  shall 
be  lawful  for  the  said  company  to  de- 


mand, reoeipe  and  reeofer,  to  and  for 
the  use  and  benefit  of  the  said  compaor, 
for  and  in  respect  of  passengers,  beasts 
cattle  and  animals,  conveyed  In  car- 
riages open  the  said  railway,  any  tol)i 
not  exceeding  the  following,  Ctbat  is  to 
say),  &c." 

(ii)  1  Mylne  &  K.  154. 

(v)  1  Mur.  k  Hari.  275;  2  M.  fr  W. 
824. 

(k^)  1  C.  &  p.  251, 

(«)  2  Camb.  81 
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and  it  is  said^  tluii  tlie  ^xUmded  liability  for  goods,  is  in  order  to  pr^voDt   Mnk^t^mber. 
oollosion  with  thieves. 

Pakkb^  B.-~The  Court  are  of  opinion  that  the  rule  ought  to  be  disehargel 
<  Upon  the  first  pointy  we  think  the  first  question  was  substantjaUj  left  to  the 
jury.    The  second  olyeetion  iS|  that  the  learned  judge  was  wrong  in  ruling 
that  no  notice  of  action  was  requisite  in  this  case.     Now,  that  question  turns 
mainly  upon  the  21 4th  section  of  this  Act ;  and  also  opens  the  other  question, 
namelyi  in  what  character  this  action  is  brought  against  the  defendants  1    If 
the  grafamen  of  the  charge  against  them  was  negligence  in  not  duly  fencing 
off  the  railway,  then  I  think  a  notice  of  action  would  be  requisite,  inasmudi 
as  the  action  would  have  been  brought  for  a  thing  which  they  ought  to  have 
done  and  which  they  omitted  to  do  in  pursuance  of  the  Act.    But  when 
the  matter  is  fully  examined,  it  appears  that  the  action  is  not  brought  for 
that,  but  against  the  defendants,  as  common  carriers,  who  have  received  nine 
horses,  upon  an  undertaking  to  deliver  them  safely  at  the  journey's  end,  but 
have  failed  so  to  do.     They  were  not  acting  in  pursuance  of  the  powers 
given  them  by  the  Act  of  Parliament ;  the  Act  does  not  direct  them  to  be 
eommon  carriers,  but  only  enables  them  to  carry  goods  upon  the  railway,  if 
they  shall  think  fit    When  they  have  elected  to  become  carriers,  then,  what- 
ever they  do,  in  the  course  of  Uiat  trade,  is  done  in  pursuance  of  the  duties 
cast  upon  them  as  common  carriers,  and  not  by  virtue  of  the  Act  of  Parlia- 
ment    I,  therefore,  think,  that  upon  the  proper  construction  of  the  214th 
section,  no  notice  of  action  was  required  in  this  case.    Another  objection  was, 
that  the  real  ground  of  complaint  against  the  company  was  substantially  for 
negligence,  in  not  properly  keeping  and  protecting  the  railroad,  and  that  the 
charge  is  not  correctly  described  in  the  declaration.     I  have  some  doubt 
whether  the  breach  is  such  as  to  let  in  proof  of  non-delivery ;  but  it  is  a 
sound  nile  of  law  to  lay  down,  that  whatever  objection  there  is  to  the  declara- 
tion, should  be  pointedly  or  formally  taken  at  the  close  of  the  plaintiff's 
case ;   and  then,  if  amendable,  as  the  present  objection  certainly  was,  the 
necessary  alteration  would  be  made.      It  is  clear,  from  the  notes  of  the 
learned  judge,  that  no  objection  was  made  to  the  deckuation;  and  if  that  had 
been  done,  we  must  assume  that  the  plaintiff  would  have  amended.     I  agree, 
as  it  has  been  ably  argued  by  Mr.  Daniei,  that  if  the  defendants  are  not  liable 
as  common  carriers,  that  no  amendment  would  have  made  the  declaration 
good,  and  the  plaintiff  must  have  been  nonsuited,  unless  he  could  have  shown 
that  a  duty  to  keep  up  and  repair  the  fences  generally,  was  cast  upon  the 
company  by  the  Act,  and  that  there  had  been  negligence  on  their  part  in 
that  respect ;  in  which  case,  notice  of  action  would  have  been  necessary. 
That  brings  us  to  the  consideratbn  of  what  was  the  situation  of  the  de- 
fendants as  common  carriers.      And  with  respect  to  that,  we  must  see  what 
is  the  proper  constructron  of  the  166th  section;  for  the  company  have  no 
power  to  become  so,  unless  they  are  enabled  by  the  legislature.     By  that 
section,  they  may,  if  they  shall  think  proper,  use  locomotive  engines,  and 
carry  such  passengers,  goods,  and  merchandize  as  shall  be  offered  to  them 
for  that  purpose,  making  certain  reasonable  charges  for  the  same.     If  then, 
they  avail  themselves  of  this  permission,  and  become  carriers  and  accept 
goods  for  that  purpose,  without  in  any  way  limiting  their  responsibility, 
which  they  have  not  done  in  this  case,  the  question  is,  whether  the  common 
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Em/u  Clumber,  law  datj  is  Dot  cast  upon  them  as  carriera.  I  am  of  opinion  that  it  is ;  and 
that  haying  received  these  horses  to  carry  from  Liverpool  to  Birmingham^ 
and  safely  deliver  them,  which  they  have  not  done,  that  they  are  liable,  as 
the  accident  which  prevented  it  did  not  arise  from  the  act  of  God,  or  the 
king's  enemies,  which  are  the  exceptions  in  favour  of  carriers.  On  these 
grounds,  I  am  of  opinion  that  the  rale  must  be  discharged. 

Aldbrson  and  Gurnby,  Barons,  concurred.  « 

Rule  discharged. 
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Hilary  Term,  1838,  to  Hilary  Tirm,  1880,  Inclusivs. 


AGREEMENT. 
See  Stamp. 

1.  By  meiiiorandum  of  Rgreement,  certain 
mareh  lands  were  demised  by  the  plaintiff  to 
the  defendants,  subject  to  a  condition  that  the 
defendants  should  pay  all  out-goings  whatso- 
ever, rates,  taxes,  scots,  whether  parochial  or 
parliamentary,  that  then  were  or  should  there- 
after be  charged  or  chargeable  upon  or  on  ac- 
count of  the  said  marsh  lands  (the  then  present 
land-tax  only  excepted) : — Heldf  that  an  extra- 
ordinary assessment  made  by  the  commission- 
ers of  sewers,  was  a  '*  parliamentary  scot,** 
within  the  meaning  of  the  agreement  WaUer 
y.  Antlrevo9y  87* 

2.  Four-fifths  of  the  rate  were  assessed  upon 
the  owners,  and  one-fifth  upon  the  occupiers. 
For  four  years  the  defendants,  on  payment  of 
their  rent,  were  allowed  by  the  ptaintiff^s 
agents  (who  were  ignorant  of  the  agreement) 
to  dedact  from  the  amount  of  rent  the  four- 
fifths  of  the  rate,  and  a  receipt  was  given  for 
the  balance  i—Held^  in  an  action  to  recover 
the  sums  so  allowed,  as  arrears  of  rent,  that 
the  iacts  supported  a  plea  of  payment    Id. 

3.  The  time  of  credit  given  upon  a  mercan- 
tile contract  must  be  reckoned  exclusively  of 
the  day  on  which  the  contract  was  entered 
into,     ^ebb  v.  Fmrmaner^  108. 


AFFIDAVIT. 

1.  Affidavits  may  be  used  by  both  parties, 
as  soon  as  they  are  filed.  Price  t.  Uamer. 
191. 


%  The  Court  will  not,  on  a  motion  for  a 
new  trial,  receive  the  affidavit  of  a  party, 
stating  that  he  was  informed  by  one  of  the 
jury  that  the  verdict  was  decided  by  the  draw- 
ing of  lots.    Straker  v.  Graham,  449. 

3.  Nor  is  the  affidavit  of  a  juryman  liimself 
admissible  for  this  purpose.    Id. 

4.  The  Court  will  receive  the  affidavit  of  a 
party  who  actually  saw  the  jury  draw  lots,  or 
take  the  necessary  steps  for  that  purpose.    Id. 


AMENDMENT  OF  RECORD. 

The  declaration  stated  that  the  defend- 
ant agreed  to  sell  to  the  plaintiff,  a  certain 
quantity  of  potatoes,  to  be  delivered  by  the 
defendant  to  the  plaintiff,  within  a  reasonable 
time  \  it  then  alleged,  that  although  a  reason- 
able time  had  elapsed,  the  defendant  had  not 
delivered  the  same.  It  appeared  from  the 
evidence  that  the  potatoes  were  to  be  dog  by 
the  plaintiff,  at  the  usual  time  for  digging  the 
same,  and  that  the  defendant  refused  to  permit 
the  plaintiff  to  dig  and  take  them.  l*he  judge 
having  amended  the  rec(»rd  accordingly,  the 
Court  refused  a  new  trial,  as  it  did  not  appear 
by  affidavit  that  the  defendant  was  prejudiced 
bj  the  amendment     Slanbury  v.  Jliatthewe^ 


4^1 


APPRENTICE. 


Justices  at  Quarter  Sessions,  on  discharging 
an  apprentice  from  his  indentures,  are  not  em- 
powered by  the  Stat  5  Eliz.  c.  4,  s.  35,  to 
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award  reititution  of  any  part  of  the  premium. 


ARBITRATION. 

I.  Debt  for  money  paid,  money  lent,  and  on 
an  account  stated.  IHeasj  ntfii^m  indebUo' 
iug^  and  eet-off.  Before  trial,  the  parties 
agreed  "  to  leave  the  action  to  the  award  of 
A.^  B,  and  C,  and  that  the  costs  of  the  refer- 
ence and  award  should  abide  the  event  of  the 
said  award."*  The  arbitrator,  who  was  not 
requested  to  award  on  eacli  issue,  awarded  that 
the  *<  plaintiff  in  the  action  below  was  not  en- 
titled to  rccofer  in  that  action,  and  that  he  had 
not,  at  the  time  of  commencing  the  action,  or 
at  any  time  afterwards,  any  cause  of  action 
afainst  the  defendant."  An  action  having 
been  brought  to  recover  the  costs  of  the  refer- 
ence and  award:— ^ife((/,  firsts  that  if  it  was 
intended  that  the  arbitrator  should  award  on 
each  issue,  he  should  have  been  requested  so 
to  do ;  ieeand^y  that  the  arbitrator  had  deter- 
mined the  action.  Duckworth  v.  Harritan, 
349. 

%  The  cause,  and  all  matters  in  difference, 
having  been  submitted  to  an  arbitrator,  with 
power  to  raise  points  of  law,  be  found  a  ver* 
diet  for  the  plaintiff,  directing  tiie  damages  to 
be  reduced,  if,  upon  certain  facts  stated  by 
him,  the  Court  should  not  consider  the  defend- 
ant liable  to  particular  demands : — Held,  that 
a  motion  to  reduce  the  damages  must  be  made 
within  the  time  limited  for  setting  aside  the 
award.    Jndfrtan  v.  Fuliw^  353. 

3.  Where,  in  an  order  of  reference,  a  judge 
ordered  that  the  parties  to  the  writ  (if  the 
arbitrator  should  thinic  fit),  and  their  wit- 
nessesy  should  be  examined  upon  oath,  to  be 
sworn  before  him  or  some  other  judge  of  the 
Exchequer^  or  commissioner  duly  authorized : 
— HMy  that  the  arbitrator  had  the  power  of 
administering  an  oath  to  the  witnesses.  Hod- 
soil  V.  fFige,  360. 

4.  By  an  order  of  reference,  a  cause  was  re< 
ferrtd  i9  an  arbitrator,  who  was  to  settle  all 
matters  in  diflRercnoe  between  the  parties  at 
law  and  in  equity,  &c.,  so  that  he  should  pub- 
lish his  award  6y  a  certain  day,  (with  power 
to  enlarge  the  time),  ready  to  be  delivered 
to  the  parties,  or  if  either  of  them  should  be 
dead,  to  their  personal  representatives,  and  the 
arbitrator  was  to  be  at  liberty  to  make  one  or 
more  awards  at  his  discretion.  At  the  time  of 
the  submission,  two  suits  in  equity  were  pend- 
ing, in  which  the  parties  to  the  action  were 
interested,  and  in  which  certain  inianU  were 
also  concerned.  Before  an  award  was  made, 
li.y  one  of  the  parties  to  the  equity  suits,  died. 
The  arbitrator  made  his  award,  whereby  he 
oiderpd  thfit  a  verdktshpuld  be  entered  for  the 


plaintiff,  damages  50(V.,  and  that  the  defend- 
ant should  pay  the  further  sum  of  2501,  for 
grievances  not  included  in  the  declaration : — 
Held,  iiritf  that  the  award  was  sufficiently 
final,  although  it  did  not  dispose  of  the  equity 
suits.  SeewidUfy  that  it  was  not  bad  by  reason 
of  infants  being  parties  to  the  suits,  nirdfy, 
that  the  arbitrator's  authority  was  not  revoked 
b  V  the  death  of  L, ;  and  lasii^f  that  the  award 
or  350(.  for  other  grievances  was  suiBciently 
certain.     WrighUon  v.  Bywaier^  50. 

5.  In  an  action  by  the  assignees  of  a  bank- 
rupt, the  first  four  counts  were  for  money  paid, 
&c.,  laying  the  promises  to  the  bankrupt. 
There  were  similar  counts,  laying  the  promises 
to  the  assignees.  The  defendant  pleaded,  a» 
to  the  first  four  counts,  except  as  to  239/.  I3j^ 
4dL,  ntm  atsumpsU ;  jeeMi<%,  to  the  whule  de^ 
claratiun,  denial  of  the  bankruptcy ;  ihirdfy^  to 
the  first  four  counts,  a  set-off;  fourthly y  to  the 
same  counts,  payment ;  fifthly,  to  the  same 
counts,  release ;  sixthly ^  as  to  SOI,  12«.,  parcel 
of  the  first  four  counts,  payment  by  two  pro- 
missory notes ;  /at%,  to  the  last  set  of  counts, 
a  similar  plea  of  payment.  The  cause  was  re- 
ferred to  an  arbitrator,  who  was  to  be  at 
liberty  to  vacate  tlie  verdict,  and  enter  a  ver- 
dict for  the  defendant ;  the  costs  of  the  award 
and  reference  to  abide  the  event.  I'he  arbi- 
trator orderetl,  that  the  verdict  entered  for  the 
plaintiff  be  vacated ;  and  that  a  verdict  be  en- 
tered for  the  plaintiff  on  the  first,  second, 
fourth,  fifth  and  sixth  issuer ;  and  for  the  de- 
fendaut  on  the  third  and  last : — Heldy  that  the 
award  was  bad,  inasmuch  as  the  arbitrator  had 
not  found  for  the  defendant  on  any  plea  which 
covered  the  whole  cause  of  action ;  and  that 
altliough  he  had  found  for  the  plaintiff,  he  had 
awarded  no  damages.     fFood  v.  Duucuh^  338 


ARREST.— iSee  Ba&ristbr. 


ATTACHMENT 

1.  A  writ  of  vendentioni expottas  forntA  part 
of  a  writ  of  JL  fa.,  and  if  not  returned  in  obe- 
dience to  a  judge's  order,  subjects  the  sheriff 
to  an  attachment  umier  Rule  13  MieL  Ttrm^ 
3  Will.  4.     Hughet  v.  Bjttt,  347- 

2.  In  an  application  1>y  the  sheriff  or  bail  to 
stay  pro<:eedings,  the  affidavit  must  state  that 
it  is  made  ''  Ux  liis  or  their iudeninity  onlyT 
the  words  "  for  his  onlv  indemnity,"*  are  in- 
sufficient.   Regxna  v  Sheriff  of  ChtMhire^  202. 

3.  An  attachment  for  non-payment  of  custa 
cannot  be  supported  npon  the  demand  of  a 
third  person,  to  whom  the  attorney  has  given 
an  authority  to  receive  them.  Clark  v.  Dig- 
ftuiA,  86. 
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4.  The  defendant  wai  described  in  the  con- 
eent-rule  as  John  Barnes,  and  in  the  affidavit 
of  service  and  of  tbi^  execution  of  the  power  of 
attorney,  as  John  Barns,  Tlie  Court  granted 
an  attachment  against  him  for  non-payment  of 
costs,  on  the  ground  that  the  name  was  idem 
sonant.    Doe,  dem.  Stowell  v.  Barnes^  432. 

5.  Where  an  order  of  reference  and  enlarge- 
ment of  time  have  been  made  a  rule  of  Court, 
it  cannot  be  shewn  as  cause  against  an  attach- 
ment for  non-performance  of  the  award,  that 
there  was  no  affidavit  that  the  time  was  duly 
enlarged ;  but,  if  in  fact  there  is  no  such  affi- 
davit, the  proper  course  is  to  move  to  set  aside 
the  rule  of  Court.     Barton  t.  Ranson^  11. 


♦  ATTORNEY. 

1.  An  attorney  is  not  bound  to  pay  the 
costs  of  taxation,  where  more  than  one-sixth 
has  been  taken  off  his  bill,  unless  the  order 
contains  the  undertaking  required  by  the  2 
Geo.  2,  c.  23,  s.  23,  or  money  has  been  paid 
into  Court  for  that  purpose.  Rogers  r.  Peter' 
souy  467. 

2.  A,,  an  attomev,  had  done  business  for  the 

Slaintiff,  which  did  not  contain  any  taxable 
em.  He  had  also  paid  15/.  lbs.  as  the  costs 
of  discontinuing  an  action,  but  he  swore  that 
he  had  never  made,  nor  intended  to  make  any 
charge  in  respect  of  that  suit ;  the  Court  re- 
fused to  compel  him  to  deliver  a  signed  bill  in 
pursuance  of  the  3  Jac.  1,  c.  7,  and  2  Geo.  2, 
c  23,     Sparrow  v,  Johns,  116. 

3.  Qumre,  if  such  a  payment  be  a  taxable 
item.    Id. 

4.  The  Court  will  compel  a  bankrupt's 
attorney,  who  has  admitted  the  receipt  of 
money  on  account  of  the  bankrupt,  to  deliver 
his  bill  to  the  attignees.  Garksnn  v  Parker, 
343. 

5.  An  attorney,  who  has  received  a  declara- 
tion for  a  defendant,  for  whom  an  appearance 
has  been  entered^  cannot  be  chaneed  without 
a  rule  of  Court.    May  v.  J^ke,  196. 

6.  Where,  on  reference  of  an  attorney *8  bill 
to  taxHtion,  the  parties  agree  to  waive  the  de- 
livery of  a  signed  bill  Pp^^  facie,  they  waive 
the  operation  of  the  2  Ueo.  2,  c.  23.  Gerrard 
Y.  Arnotdt  18. 


BAIL. 

I.  Where  a  married  woman  has  been  arrest- 
ed, and  has  put  in  special  bail,  the  Court  will 
order  the  bail-bond  to  be  delivered  up  to  be 
cancelled,  unless  at  the  time  of  iocumng  tlie 
debt  site  represented  herself  as  a  feme  sole, 
HoUingdak  v.  Lhyd,  119. 


2i  Where  the  defendant  wia  out  on  bail 
before  the  1  &  2  Vict.  c.  110,  came  injto  opera* 
tion,  and  it  appeared  that  he  was  residing 
abroad,  the  Court  refused  to  reliere  the  bail.     « 
Lewis  V,  Ford,  331.  ' 

3.  The  1  &  2  Vict,  c  110,  s.  3  (enabling  a 
ju<ifi;e  to  make  an  order  for  arrestinc;  the  de- 
fendant), applies  to  all  cases  in  which  the  do* 
fend  ant  is  about  to  leave  England  for  such  a 
period  that  the  plaintiff  would  be  deprived  of 
his  execution  in  the  ordinary  course.  Larehin 
V.  mUan,  332.  y 

4.  On  the  6tb  Ju^,  th«  defendant  was 
arrested,  and  on  the  14tb,  a  summons  was 
taken  out  to  stay  proceedings,  upon  payment 
of  debt  and  costs.  An  order  was  accordingl/ 
made,  which  provided  that,  <«in  defoult  of 
payment,  the  plaintiff  should  be  at  liberty  to 
sign  final  judgment.**  The  costs  were  taxed, 
but  nothing  further  was  done  under  the  order. 
On  the  14th  August  the  plaintiff  took  an  as- 
signment of  the  bail-bond,  and  on  the  9th  Sep' 
t^nber  the  defendant  died  :-^jHele^,  that  the 
bail  were  entitled  to  relief,  upon  payment  of 
the  colts  of  the  baiUbond.  Ismucs  v.  Miehards, 
333. 

5.  Where  proceedings  have  been  taken 
against  the  bail,  affidavits  in  support  of  an 
application  to  set  aside  the  ca.  sa.  are  properly 
entitled,  both  in  the  original  action,  and  in 
that  against  the  bail.  Pocovk  v.  Cetpperton^ 
Pocock  V.  Pcrqf,  334. 

6.  A  writ  of  ca,  sa,  was  lodged  at  the 
sheriff  *s  office  on  the  24th  October,  and  on  the 
3d  November  proceedings  were  commenced 
against  the  bail : — Held,  too  late  to  apply  on 
the  13th  Novetnber  to  set  aside  the  ca.  sa. 
Id. 

7.  The  1,  2,  3  &  4  rules  of  T,  T.,  I  Will.  4, 
apply  only  to  cases  of  bail  put  in  in  the  ortff'' 
nary  course ;  therefore,  where  the  sheriff  puts 
in  bail  under  a  body  rule,  he  must  justify 
without  notice  of  exception.  The  Queen  v. 
The  Sheriff  of  Middlese»,  335. 

8.  Bail  must  swear  that  they  are  worth  the 
necessary  amount  **  over  and  abwe  mhai  urili 
pay  all  their  just  debts."    Bdmunds  r.  Keats, 

9.  The  defendant  was  held  to  bail  in  an  ac- 
tion on  the  case  in  the  nature  of  waste,  upon 
an  affidavit  of  the  plaintiff  *s  attorney,  /*  that 
ddendant  had  on  a  certain  day  commenced 
pulling  down,  taking  down,  and  destroying, 
and  from  thence  hath  proceeded  in  pulling 
down,  and  taking  down,  and  destroying,  the 
front  and  back  parts  of  the  roof  and  tiling,  &c., 
and  hath  committed  great  waste  and  destruc- 
tion to  those  premises,  already  amounting,  as 
this  deponent  has  been  informed,  and  believes 
to  be,  63/.  Us.i-^Beld^  sufficient.  Hodgson 
V.  DowtU^  29.. 
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BANKRUPT. 

1.  The  teaant  of  leiisehold  premiRes,  asBigned 
them  by  way  of  mortgage,  and  afterwards  be- 
came bankrupt.  The  lease  contained  a  cove- 
nant to  yield  up  all  fixtures  to  the  messuage 
belonging  or  to  belong  i-^Heldy  that  the  fix- 
tures did  not  pass  to  the  assignees  as  goods 
and  chattels,  in  the  possession,  order,  and  dis- 
position of  the  bankrupt  \  and  that  the  mort- 
gagee might  maintain  an  action  in  case  as 
reversioner,  against  the  assignees  for  removing 
them.    Hitchman  v.  IFalton^  3/4. 

2.  A.,  for  the  accommodation  of  B.,  indorsed 
a  bill  of  exchange  drawn  by  B,  upon  and  ac- 
cepted by  C. ;  before  the  bill  became  due  B, 
became  bankrupt,  and  C.  having  made  default, 
A.  paid  the  bill,  and  sued  B,  fur  money  paid  : 
— tltld^  that  A  was  in  the  situation  of  a 
surety  to  J?.,  and  that  the  certificate  was  a  bai 
to  the  action.    Hd^h  ▼.  Jacktoiij  167. 

3.  In  assumpsit  by  the  assignees  of  a  bank- 
rupt, for  not  accepting  certain  shares  in  the 
Crreai  WeHem  RaUmajfj  which  the  bankrupt 
contracted  before  the  bmnkruptcy  to  sell  tna 
defendant,  and  to  convey  to  him  on  or  before 
a  certain  day,  which  vras  after  the  bankruptcy ; 
the  declaration  averred,  that  the  plaintiffs 
were  proprietors  of  the  shares,  and  that  they 
tendered  certificates  of  them  to  the  defendant. 
The  defendant  pleaded  that  J,  did  not  commit 
an  act  of  bankruptcy ;  that  the  act  of  bank- 
ruptcy upon  which  he  wu  declared  a  bankrupt 
was  concerted  between  J.  and  one  of  the  plain- 
tiffs ;  that  the  plaiatifiii  were  not  proprietors  of 
the  said  shares ;  and  that  they  did  nut  tender 
the  certificates  to  the  defendant  Hare  r. 
faring  J  90. 

4.  The  act  of  bankruptcy  was,  that  J.  had 
given  directions  to  bis  son  to  deny  him  to  any 
one  who  might  call,  but  it  did  not  appear  that 
any  person  actually  called,  or  that  X  secreted 
himself: — Sembky  that  this  was  not  an  act  of 
bankruptcy.     Id, 

5.  Sembk,  that  this  was  not  a  case  within 
the  92d  sec.  of  the  6  G.  4,  c.  16,  by  which  the 
depositions  are  made  conclusive  evidence  of 
the  matters  contained  in  them,  inasmuch  as  the 
bankrupt  could  not  have  fulfilled  his  contract 
on  the  day  specified ;  but  that  even  if  it  were 
within  that  section,  evidence  might  be  given  to 
shew  that  the  bankruptcy  was  concerted.     J(L 

6.  In  order  to  prove  their  proprietorship  of 
the  shares,  the  plaintiffs  produced  the  transfer- 
book  of  the  Company,  in  which  they  were 
entered  as  transferees : — Held,  that  there  was 
not  sufficient  evidence  of  their  title.     Id. 

7.  The  certificates  tendered  by  theplaintifiB 
did  not  contain  tlie  names  of  the  plaintiffs  ^as 
original  proprietors,  nor  had  they  any  indorse- 
ment of  transfer  to  them : — Held,  that  such 


certificates  did  not  shew  a  title  in  tbe  pbiatifi 
to  convey  the  shares,     /d. 

8.  A  written  acknowledgment  by  a  bank- 
rupt, tending  to  charge  him,  and  bearing 
date  before  nis  bankruptcy,  is,  as  against 
his  assignees,  primd  facie  evidence  of  its  hav- 
ing been  made  on  the  day  on  which  it  bears 
date.    Sinclair  v.  Baggalfjf^  194 

9.  On  a  question  of  fraudulent  preference, 
the  declarations  of  the  bankrupt,  although  made 
before  the  payment  in  question,  or  the  act  of 
bankruptcy,  are  admissible  in  evidence,  as 
proving  his  intention  in  making  that  payment. 
JTiomas  v.  Connell,  189. 

10.  Sembkj  they  ought  not  to  be  admitted, 
until  some  foundation  has  been  laid  for  their 
reception,  by  the  proof  either  of  the  insolvency 
or  the  payment.     Id 


BARRISTER,  PRIVILEGE  OF 

A  practising  barrister  was  arrested  on  mesae 
process,  on  returning  from  Court  to  his  cham- 
Ders,  there  being  at  the  time  three  writs 
of  ca,  9€L  against  him  at  the  sheriff'^s  office. 
He  thereupon  applied  to  a  judge  for  his  dis- 
charge, on  the  ground  of  his  having  been  ar- 
rested while  privileged,  but  made  no  applica- 
tion to  be  dischai^M  in  respect  of  the  writs  of 
m.  to.  The  judge  havinpf  ordered  him  to  be 
discharged,  tlie  sheriff  detained  him  in  eostodv 
on  the  writs  of  ca.  lo.  :-^HM^  that  the  shcrilT 
was  justified  in  so  doing.  ^aUon  r.  CarroUt 
427. 


BILL  OF  EXCHANGE. 

1.  The  defendant  accepted  a  bill  of  ex- 
change, payable  generally.  After  tbe  accept- 
ance, the  drawer,  without  his  knowledge,  made 
it  payable  at  a  certain  banker  s  i^^neldy  that 
the  acceptor,  in  an  action  against  him  by  the 
indorsee,  who  did  not  state  the  bill  to  be  paya- 
ble at  any  particular  place,  might  prove  these 
facts  under  the  plea  of  non  aecepit  Calwrt 
V.  Baker,  404. 

2.  In  answer  to  an  application  made  to  the 
defendant  for  payment  of  the  bill,  his  attorney 
stated  in  a  letter  that  the  defendant  had  never 
made  the  bill  payable  at  the  banker^s  in  qnet- 
tion,  nor  at  any  other  place  in  town,  but  bad 
refused  to  pay  it,  except  at  his  own  house: 
That  the  bill  must  have  been  altered  as  to  the 
acceptance,  and  that  the  defendant  would  tske 
such  steps  as  the  law  would  authorize  on  the 
subject.  That  he  had  been  prepared  for  par- 
ment,  and  that  the  party  might  hare  his  monev 
by  calling  at  the  defendant's  home  i-^Hfli 
that  this  was  not  evidense  under  the  accooot 
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stated  of  any  liabSlit?  on  the  part  of  the  de- 
fendant to  pay  the  bill.    Id, 

3.  Where  to  an  action  on  a  bill  of  exchange, 
the  defendant  pleaded  that  he  was  only  liable 
as  surety,  and  that  time  had  been  given  to  the 
principal : — Held^  that  he  was  not  entitled  to 
inspect  the  deed  in  the  plaintiff's  possession, 
although  it  was  suggested  that  time  had  been 
thereby  giyeu  to  the  principal,  the  defendant 
being  no  party  to  the  deed.  Smith  v.  fFinter,i:5* 

4.  Where  a  party  drew  a  bill  dated  "  Lon- 
don,'^ (without  any  other  address,)  a  notice  of 
dishonour  sent  by  the  post,  directed  to  the 
drawer  ** London^'  was  held  sufficient  to  go 
to  the  jury  that  he  had  had  due  notice  of  dis- 
honour, although  the  acceptor  also  resided  in 
London f  and  his  address  appeared  on  the  bill. 
Clarke  ▼.  S/tarpe,  35. 

5.  In  proceedings  against  the  sheriff,  arising 
out  of  an  action  by  indorsee  against  acceptor 
of  a  bill  of  exchange,  where  there  is  also  an 
action  against  the  drawer,  the  sheriff  will  be 
entitled  to  a  stay  of  proceedings  upon  payment 
of  the  debt  and  costs  in  the  action  against  the 
acceptor  only.    Ball  v.  Blackwooky  112. 


BI  h  OF  LADING. 

1.  7.,  a  corn-factor,  was  in  the  habit  of 
sending  oats  by  a  canal  from  Longford  to 
Dublin^  to  the  care  of  his  agents  at  tiie  latter 
place,  to  be  forwarded  by  them  to  Liverpool  or 
London.  On  the  2d  February,  he  sent  to  the 
plaintiffs,  his  factors,  two  receipts  signed  by  the 
roasters  of  two  canal  boats,  Nos.  604,  and  54, 
dated  31st  January,  resembling  bills  of  lading 
in  their  language,  and  expressing  that  two 
cargoes  of  oatn  had  been  shipped  at  Longford 
for  the  plaintiffs.  At  the  date  of  these  receipts, 
boat  No.  604  was  completely  loaded,  and  boat 
54  partially  so.  7.  at  the  same  time  informed 
the  plaintiffs  that  he  had  valued  against  them 
on  account  of  these  cargoes.  On  the  7th  Feb- 
ruary, the  plaintiffs  returned  for  answer,  that 
they  had  accepted  the  bills.  These  bills  were 
afterwards  paid  by  them.  The  defendant,  who 
was  the  ci  editor  of  T,  sent  an  agent  to  J^on^- 
ford^  tor  the  purpose  of  obtaining  from  T, 
some  oats,  that  had  pot  arrived  according  to 
agreement.  On  the  6th  February,  T.,  being 
pressed  by  the  defendant's  agent,  agreed  to 
transfer  to  him  the  cargoes  of  the  two  bosits  ; 
and  on  the  9th  February,  sent  from  Longford 
to  the  defendant's  agent,  who  was  then  at 
DubUn,  a  boat  receipt  similar  in  form  to  those 
of  the  plaintiffs',  entitling  the  defendant  to  the 
cargo  of  the  boats  Nos.  604  and  54.  The 
agent  received  these  receipts  on  the  9th  Febru- 
ary, and  on  the  arrival  shortly  after  of  the  boats 
Nos.  604  and  54,  took  possession  of  their 
cargoes,  which  were  afterwards  sold  by  the  de- 


fendant i^Heidyfiret,  that  the  plaintiffs  had  a 
complete  title  to  the  cargo  of  boat  No.  604,  at 
least  on  the  7th  February,  the  day  of  their  ac- 
cepting the  bills.  Secondly,  that  as  on  the 
31st  of  January  there  were  no  oats  op  board 
the  boat  No.  b%  no  specific  chattels  were  held 
for  the  plaintiffs.  That  no  appropriation  took 
place  until  the  9th  February,  when  the  master 
signed  the  boat  receipts  for  the  oats  then  on 
board  boat  54,  and  thereby  made  himself  the 
defendant's  agent  for  the  purpose  of  holding 
these  oats.  That  the  plaintiffs  were  therefore 
entitled  to  the  cargo  of  boat  604,  and  the  de- 
fendant to  that  of  boat  54.  Bryan  v.  Nix, 
480. 

2.  Quare,  whether  receipts  for  goods  given 
by  the  master  of  a  canal  boat,  and  in  form  re- 
sembling bills  of  lading,  possess  all  the  pro- 
perties of  those  instruments.    Id. 


BRIBERY. 

An  agreement  to  withdraw,  in  consideration 
of  money,  an  election  petition,  presented  against 
the  return  of  a  member  of  the  House  of  Com- 
mons on  the  ground  of  bribery,  is  illegal.  And 
such  an  agreement  is  admissible  in  evidence  to 
prove  the  illegality  of  the  transaetion  without 
bang  stamped.    Coppoek  v.  Bower,  340. 


COGNOVIT. 

1.  An  infant  cannot  execute  a  cognovit. 
OI/t;er  v.  FFoodruffe,  474. 

2.  To  constitute  an  express  naming  of  an 
attorney  within  the  1  &  2  Vict  c.  110,  s.  9,  it  is 
not  necessary  that  the  attorney  should  be  in 
the  first  instance  named  by  the  defendant ;  it 
is  sufiicient  if  he  afterwards  adopts  him.    Id, 

3.  Nor  need  the  attestation  state  that  the 
attorney  was  named  by  the  defendant;  it  is 
sufficient  if  he  declare  himself  attorney  for  de- 
fendant, and  state  that  he  subscribes  as  such. 
Id, 

4.  It  is  no  objection  that  the  cognovit  was 
not  read  over  to  defendant,  if  its  nature  and 
effect  be  explained  to  him.    Id, 


CONTRACT. 

1.  Upon  a  treaty  for  the  purchase  of  a  mare, 
the  defendant  wrote  to  the  plaintiff,  ^  I  will 
take  the  mare  at  twenty  guineas,  of  couree 
warranted."*  And  he  ag^ain  wrote,  **  my  son 
will  be  at  the  fForlds  End  on  Monday,  when 
he  will  take  the  mare  and  pay  you ;  if  yon 
want  to  go  elsewhere,  send  any  body  with  a 
receipt,  and  the  money  shall  be  paid ;  only  say 
in  the  receipt,  sound',  and  quiet  in  harness!'^ 
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The  plaintiff,  in  answer,  wrote,  "she  is  war- 
ranted sound,  and  quiet  in  doubh  harnest ;  \ 
never  put  her  in  single  harness,  as  I  nerer 
wanted  it/*  The  mare  was  sent  to  the  fForkfs 
Bnd^  but  the  plaintiff's  servant  nut  finding  the 
defendant's  son,  left  the  mare  in  the  care  of' the 
landlord.  Afterwards,  the  detendant's  son 
came,  and  took  the  mare  home,  where  she  was 
kept  a  few  daya,  and  then  returned  as  un- 
sou  nd  t-^Hekiy  fi^^ty  that  t  liere  was  no  evidence 
of  a  complete  contract  in  writing ;  secondky, 
t|iat  there  was  no  acceptance  up^n  the  terms  of 
the  limited  warranty,  as  t)ie  defendant  was  not 
bound  by  the  act  ot'  his  son,  in  bringing  the 
mare  home,  under  the  circunistauces.  Jofdam 
V.  NortQUy  234. 

2.  The  plaintiff  sent  a  mare  to  the  defend- 
ant, a  farmer,  to  be  covered  by  a  stallion  be- 
longmg  to  him;  tlie  contract  was  performed 
on  a  Sunday*  The  defendant  afterwards 
claimed  to  detain  the  mare  until  he  was  paid 
a  sum  of  money,  which  consisted  of  the  fee 
due  on  that  occasion,  and  also  of  other  monies 
due  to  the  defendant  on  their  general  account : 
— Htldy  firsts  that  the  defendant  was  entitled 
to  a  lien  for  the  costs  of  covering  the  mare, 
Hecandlpy  that  this  was  not  a  contract  within 
the  29  Car.  2,  c.  7»  s.  1,  it  not  being  made  ia 
the  exercise  of  the  defendant's  ordinary  calling ; 
and  that  even  if  it  were,  the  contract  having ' 
been  executed,  the  lien  would  attach.  Thirdly^ 
that  the  claim  by  the  defendant  to  retain  the 
mare  in  respect  of  two  sums,  for  one  of  which 
the  lien  could  not  be  supported,  was  not  a 
waiver  of  his  lien  as  to  the  other,  nor  did  it 
dispense  with  the  necessity  of  a  tender  of  that 
sum.    Scarfe  v.  Morgan^  292. 

3.  The  time  of  credit  given  upon  a  mercan- 
tile contract  must  be  reckoned  exclusively  of 
the  day  on  which  the  contract  was  entered 
into.     fFM  V.  Fairmanery  108. 

4.  A  railway  Act  declared  that  **  all  shares 
in  the  undertaking,  should*  lo  all  intents  and 
purposes,  be  deemed  personal  property,  and  be 
transmissible  as  such,  and  should  not  be  deemed 
to  be  of  the  nature  of  real  property :" — heid, 
that  such  shares  niig:ht  be  sold  by  verbal  con- 
tract   Bradhy  v.  Holdtworth,  156. 

5.  SembUy  that  this  would  be  so,  though  the 
Act  contained  no  suuh  clause.    Id, 

'  6.  The  defendant  wrote  to  the  plaintiff  as 
follows:  *<Send  me  your  patent  hopper  and 
apparatus  to  fit  up  my  brewing  copper  with 
your  smoke-consuming  furnace.'*  The  patent 
furnace  was  accordingly  sent  and  erected,  but 
waa  found  to  be  useless  in  a  brewery  .-^Heldj 
that  the  contract  was  satisfied  by  erecting  the 
furnace;  and  that  there  was  no  implied  war- 
ranty that  it  should  be  suitable  for  a  brewery. 
Chanter  v.  Hopkins^  377^ 

7.  Where  a  written  contract  for  the  sale  of 
goods  is  silent  as  tu  the  time  of  their  delivery, 
parol  evidence  is  admissible,  to  shew  facts  from 


which  the  reasonableness  of  the  time  of  de- 
livery may  be  inferred,  as  Kiich  evidence  does 
not  vary  the  contract.    Ellis  v.   Thompson, 


CORPORATION. 

1.  The  declaration  stated,  that  the  half  of 
certain  land,  over  which  a  corporation  ha4  a 
right  of  common,  was  vested  in  theoorporatioR 
by  Act  of  Parliament.  That  by  a  rule,  order, 
and  ordinance  of  tlie  corporation,  the  land  was 
ordered  to  be  leased,  and  part  of  the  rents  to 
be  divided  annually,  on  the  2d  November, 
among  certain  senior  burgesses.  That  an 
annual  sum  was  accordingly  paid  to  the  plain- 
tiff as  such  burgess,  previously  to  the  passing 
of  5  &  6  Will.  4,  c.  76 ;  but  that  since  that 
time  the  defendants  had  refused  to  paj  that 
sum  to  the  plain^ff.  Plea:  that  before  the 
commencement  of  the  suit,  to  wit,  on  Nmfem- 
ber  2d,  1836,  the  defendanU  necessarily,  and 
as  they  were  legally  required  and  bound  to  do, 
paid  all  the  rents  by  them  received  from  the 
said  lands,  together  with  and  among  otber 
rents  and  sums  of  money,  amounting  to  2,0(XV., 
m  satisfaction  of  debts  then  due  and  pavable  to 
divers  persons  from  the  defendants  in  their 
corporate  capacity,  out  of  the  property  of  the 
borough,  and  amounting  to  2,000/.,  and  by 
law  then  payable  in  priority  and  pr^erence  to 
the  payment  of  the  twelve  senior  burgesses  of 
the  yearly  sums  mentioned  to  have  been  due  to 
them  on  the  2d  November : — Held,  firH,  that 
the  rule  and  ordinance  of  the  corporation  was 
a  bye-law,  on  which  an  action  could  be  main- 
tained. Hopkins  V.  The  Mayor  (tf  Swansea, 
432. 

2.  SecontUgt  that  the  plea  was  bad,  as  it  did 
not  state  that  the  debts  were  contracted  before 
the  passing  of  the  5  Ik  6  Will.  4,  c  76,  so  as 
to  entitle  the  defendants,  under  the  92d  sec* 
tion,  to  pay  the  creditors  of  the  borough,  to 
the  prejudice  of  the  plaintiff's  clum.    Id. 

3.  Thirdly y  that  as  tlie  corporation  could 
not,  under  the  5  &  6  Will.  4,  c.  76,  pay  their 
creditors  votuniarify,  to  the  prejudice  of  the 
plaintiff's  rights,  that  the  plea  ought  to  have 
stated,  either  that  they  were  compiled  by  their 
creditors  to  pay  their  debts,  or  that  the  sums 
paid  to  creditors  were  a  specific  charge  upon 
the  land,  from  which  the  annual  payments  to 
the  burgesses  issued.    Jd. 

4.  Semble,  that  the  plea  ought  to  have 
stated  that  there  was  no  surplus  annual  income 
remaining,  after  payment  of  the  interest  due  to 
creditors,  the  salaries  of  municipal  officers,  and 
other  lawful  expences.    Id, 

COSTS. 

1.  The  rule  of  this  Court,  which  reqnim  the 
delivery  of  a  bill  of  costs,  previonslj  to  tax»- 
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tion,  does  not  apply  (o  easei  in  which  the 
defendant  haa  not  appeared.  Burch  r.  Pcyn- 
/«r,  1. 

2.  In  an  action  on  an  attorney's  bill,  with  a 
plea  of  set-off,  the  cause  being  partly  heard. 
It  was  referred  to  the  Master,  who  was'to  enter 
into  the  whole  account.  The  Master  fuund  a 
balance  due  to  the  plaintiff  of  21. 12«. :— £fe/c/, 
that  this  was  a  sum  <'  recovered  "  within  the 
direetionsioiazingoffloers,  and  that  the  plaintiff 
was  not  entitled  to  costs  upon  the  higher  scale 
without  a  certificate.    Parker  v.  Strle^  21. 

3.  if  in  a  short  cause  an  attorney  wilfully 
make  a  charge,  however  small,  to  which  he  is 
not  entitled,  the  Court  will  not  allow  him  the 
costs  of  taxation,  though  lesv  than  one-bizth 
be  taken  off.    Holderneu  J,  BarkwUh^  21. 

4.  To  trespatt  for  breaking  and  entering 
plaintiff's  stable^  and  taking  a  horse,  detend* 
ant  pleaded  not  guilty,  that  the  stable  was  not 
the  plaintiff's,  and  leave  and  licence.  A  ver- 
dict having  been  found  for  the  plaintiff  with 
one  farthing  damages,  the  judge  certified  under 
the  43  £lis.  c.  6.-— /fc^  that  the  plaintiff  was 
eathled  to  full  costs,  notwithstanding  the 
jm^a^a  certificate.    iWneM  v.  Fotfii^»22. 

5.  Trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-house  and  distraining  his 
goods.  Plea  .*— res  to  the  breaking  and  entering, 
leave  aad  licence ;  as  to  the  residue,  not  guilty. 
Vetdict  for  the  plaintiff,  damages  6(/. : — Held^ 
that  the  judge  mt^ht  certifv  under  the  43  Eliz. 
c.  6.     MilU  V.  Stevens,  106. 

6.  Trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-house  and  stable  and  as- 
aaulting  the  plaintiff.  Pieas .-  Firsi,  not 
guilty.  Secondiiff  that  the  dwelling-house 
vas  not  the  plaintiff's.  Verdict  tor  tlie  pbiin* 
tiff,  dasuiges  one  farthinj^'w — Held,  that  the 
plaintiff  was  entitled  to  lull  costs.  Pugk  v. 
i2o6er/«,U2. 

7.  A  tenant,  whose  goods  had  been  dis- 
trained, brought  an  action  of  trespass,  the  ex- 
pence  of  which  was  paid  by  his  landlord,  who 
was  the  party  really  interested  in  the  event  of 
the  action.  Judgment,  as  in  case  of  a  nonsuit, 
having  passed  against  the  tenant,  who  was  in 
indigent  circumstances ;  the  Court  discharged 
a  rule,  calling  upon  the  landlord  to  pay  costs. 
Hayward  v.  Grove^  192. 

8.  It  is  unnecessary,  under  the  twelfth  rule 
of  Trinitjf  Term,  1  W .  4,  to  give  a  twenty-four 
hours'  notice  of  taxing  costs.  Edmonds  r. 
Gates,  190. 

9.  Where  some  issues  have  been  found  for 
the  plaintiff,  and  others  for  the  defendant,  the 
latter  is  entitled  to  the  costs  of  those  only  of 
his  witnesses  whose  evidence  has  been  confined 
to  the  issues  that  have  been  found  for  him. 
Crowther  v.  ElweU,  187. 

10.  Trespass  for  assault,  baiter r,  and  false 
imprisotmieot    Pka^  not  guilty.    The  plain- 


tiff obtained  a  verdial,  with  one  ihrthing 
damages,  and  the  judge  revised  to  certify, 
either  under  the  43  Eliz.  c  6,  or  22  &  23  Car, 
2,  c  9:— £feM,  that  the  plaintiff  was  entitled 
to  full  costs.     Gould  V.  Drake,  155. 

11.  Under  the  9  Geo.  4,  c:  22,  s.  60,  the 
Speaker  of  the  Houae  of  Commons  has  power 
to  ascertain  and  certify  the  amount  of  costs,  in 
cases  in  which  the  petitioner  has  failed  to  a^ 
pear  on  the  day  appointed  for  taking  the  peti- 
tion into  consideration.  In  re  tScott  v.  Siher^ 
276. 

12  Semble,  that  the  legislature  intended  to 

five  no  remedy  for  these  costs  by  action,  as  it 
ad  done  under  the  53  Geo.  3,  c.  71f  but  that 
the  remedy  on  the  recognizance  was  still  to 
continue.     Jd.  . 

13b  The  plaintiff  having  been  nonsuited  in 
an  action  for  mesne  profiu,  a  rule  was  mad« 
absolute  for  a  new  trial,  which  was  silent  as  tu 
costs.  Another  action  was  commenced  fur  the 
same  mesne  profits,  in  the  name  of  John  Doe, 
whereupon  s  rule  was  made  absolute  for  stay- 
ing proceedings  therein,  unless  the  previous 
action  was  discontinued.  The  plaintiff  *s  attor- 
ney gave  notice  of  trial  in  the  first  action, 
which  was  afterwards  countermanded,  and  the 
defendant's  attorney  gave  notice  of  trial  by 
proviso,  which  was  also  countermanded.  Soh- 
sequently  the  plaintiff  discontinued: — Held, 
that  the  defendant  was  not  entitled  to  the  costt 
of  the  trial.  Sir  ^.  H.  Jollife,  Bart.  r. 
Aiuntfy,  413. 

14.  The  party  succeeding  on  a  writ  of  error, 
is  entitled  to  double  costs  of  settling  a  bill  of 
exceptions,  and  such  costs  ars  to  be  taxe<l  in 
the  Court  of  Error.  Francis  v.  DoCf  dem. 
Harvey,  488. 

15.  A  plaintiff  in  ejectment  who  has  obtained 
a  verdict,  which  has  been  affirmed  on  error,  is 
entitled  to  doublo  eosls  of  executing  tho  writ 
of  anqoiry  of  OMfiie  profits  and  daaiagea.    id. 

16l  Coets  in  a  bill  of  exceptions,  are  costs  in 
a  Court  of  Error.  Doe,  dem.  Harvey  v.  Francis, 
465. 

17.  Trespass  for  breaking  and  entering  tho 
plaintiff's  close,  and  taking  his  straw.  Pleas: 
first,  not  guilty ;  second,  that  tl>e  straw  was 
not  the  property  of  the  plaintiff;  third,  that 
the  plaintiff  carried  away  the  defendants  straw 
and  placed  it  upon  his  own  close ;  and  that  the 
defendant  entered  the  close  to  re-take  it  A 
verdict  was  found  for  the  plaintiff  on  the  first 
issue,  and  for  the  defendant  on  the  second. 
The  third  pUa  was  demurred  to,  and  judgment 
was  afterwards  given  for  the  defendant  The 
judge  did  not  certify  under  the  22  &  23  Car. 
2,  c.  9.  Held,  that  as  the  plea  of  not  guilty 
might  be  a  statutory  plea,  nnder  which  the 
title  to  the  freehold  might  come  in  question, 
that  the  plaintiff  was  entitled  to  no  more  costs 
than  damages  on  the  issue  found  for  him. 
PiOritk  V.  Coferic^,  356. 
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18.  Security  for  cortg,  given  on  the  ground 
of  the  plaintiff '•  residing  abroad,  continues 
until  the  termination  of  the  suit,  even  after  he 
has  become  a  permanent  resident  in  this  coun* 
try.    Badnallr.Hc^k!f,259.   ' 

19.  Where  if  plaintiff  sues  in  formd  pau- 
peris^ the  defendant  is  not  entitled  to  set  off 
the  costs  of  the  issues  found  for  him.  Fou  r. 
Raciney  476. 

20.  Semble,  that  a  party  cannot  be  admitted 
to  sue  in  formd  pauperis  after  the  commencc- 
iiient  of  the  suit.    Jd. 

COURT  OF  REQUESTS. 

The  Blackheath  Court  of  Requests"  Act 
excepts  from  the  jurisdiction  of  the  Court  any 
debt  •*  for  any  sum  being  the  balance  of  an 
account  originally  exceeding  5/. : — fields  that 
this  does  not  apply  to  accounts  containing 
items  amounting  in  the  whole  to  more  than  5/., 
and  reduced  by  part  payments  from  time  to 
time,  80  that  at  no  one  time  was  there  so  much 
as  5/.  due.     Pope  v.  Baynardy  144. 

COVENANT. 

L  By  deed-poll,  dated  2l8t  Oetobery  defend- 
ant sold  to  the  plaintiff  a  ship,  with  its  tackle, 
&c,  and  coTcnanted  that  he  had  good  right, 
full  power,  and  lawful  authority  to  grant,  bar- 

Siin,  sell,  assign,  and  set  overthe  premises : — 
eldy  that  this  was  a  covenant  that  the  subject 
matter  of  the  transfer  existed  in  the  character 
of  a  ship  at  the  date  of  the  deed,  and  if  it  was 
physically  destroyed,  or  bad  ceased  to  answer 
the  designation  of  a  ship,  the  covenant  was 
broken.  Barr  v.  Gibson^  70. 
.  2.  The  ship  in  question  had  got  onshore  on 
the  coast  of  Prince  of  Wdes's  Island^  on  the 
13th  October,  1836,  and  was  left  by  the  crew 
beating  on  the  shore.  The  crew  had  access  to 
her  afterwards.  On  the  14th  October,  the  cap- 
tain had  her  surveyed,  and  she  was  sold  on  the 
24th.  The  ship  had  susUined  no  more  damage 
on  the  21st,  than  when  she  first  struck.  It 
was  proved,  that  if  there  had  been  facilities, 
and  at  a  different  season  of  the  year,  she 
might  have  been  repaired  ;  and  if  in  England, 
she  might  easily  have  been  got  off.  When  on 
shore,  she  was  five  feet  above  water  on  one 
side ;  on  the  other  not  so  much,  and  her  bulk 
ends  were  strained.  Upon  these  facts,  the 
Court  were  of  opinion,  that  though  she  might 
be  totally  lost  within  the  meaning  of  a  con- 
tract of  insurance,  yet  as  she  still  existed  as  a 
ship,  there  was  no  breach  of  the  covenant.  Jd, 

DEVISE— ^ee  Will. 

DISTRESS. 

1.  A  collector  of  the  land-tax  is  not  autho- 


rized by  the  Statute  38  Geo.  3,  c.  5,  sl  17,  to 
break  open  a  dwelling«honae  for  the  purpose 
of  a  distress,  without  the  aasistaoce  ot  a  oos- 
stable.    Foss  v.  Racine,  403. 

2.  A  lx>at  was  sent  by  the  owner  to  certain 
salt  works  belonging  to  a  salt  manufaeturer, 
and  left  a  reasonable  time  in  a  canal,  oo  the 
premises,  for  the  purpose  of  being  loaded  with 
salt : — Held,  that  the  boat  was  not  privileged 
from  distress.    Muspratt  v.  Gregory,  184. 

3.  Goods  of  a  stranger  on  the  land  may  be 
distrained  for  a  rent-charge  issuing  out  of  it. 
Id. 

4.  To  an  action  against  the  defendant  fisr 
wrongfully  refudng  to  permit  goods  distraiiied 
by  him  to  be  appraised,  the  ddfiendaot  pleaded 
that  plaintiff  was  his  tenant,  and  that  he  took 
the  goods  as  a  distress  for  arrears  of  rent;— 
Held,  an  issuable  plea.   Seaky  v.  Harris^  466. 


EASEMENT. 

1.  In  order  to  entitle  a  defendant  to  the 
benefit  of  the  plea  given  by  2  &  3  Will.  4,  e. 
71,  8.  2,  he  must  prove  an  enjoyment  of  the 
easement  as  such,  and  as  of  right,  for  a  e&nH- 
nuous  period  of  twenty  years  neat  before  the 
suit     Oniqf  v.  Gardiner,  381. 

2.  Proof  of  unity  of  possession  mav  be  given 
in  evidence  under  a  traverse  of  the  plea.    Id, 


EJECTMENT. 

1.  In  ejectment,  the  lessor  of  tbe  plaindf 
was  tenant  in  common  with  three  of  the  de- 
fendants, who  defended  as  landlords,  and  tbers 
were  other  defendanU,  (a  railway  company,} 
who  defended  as  their  tenants.  Tlie  usual 
special  rule  had  been  obtained  for  admitting 
the  landlords  to  defend,  and  to  admit  doifer, 
in  case  actual  ouster  shonld  be  prowed»  M 
the  trial,  it  appeared  that  rent  bad  been  ler- 
merly  paid  to  all  the  tenants  in  eomiBOfi*  hj 
certain  other  persons,  bat  there  waa  iia  en* 
dence  that  such  tenancy  had  been  dctesiained: 
— Held,  that  those  who  defended  aa  toiiaol^ 
were  not  precluded  by  the  landlord's  rak 
from  contending  that  the  Iqgai  estate  vas  ael 
in  the  lessor  of  the  plaintiff,  as  th^  Snwtt 
tenancy  might  still  exist.  The  prenuses  in 
question  were  pulled  down  by  the  Railway 
Company,  and  a  railway  erected  on  their  site. 
SemOle,  that  this  amounted  to  an  actual  ouster. 
Doe,  dem.  fFawn  v.  Horn,  75. 

2.  A  Mining  Company,  in  which  die  de- 
fendant below  was  a  partner,  applied  to,  and 
became  tenants  to  tbe  lessor  of  the  plaintiff,  in 
1826,  of  cert«n  premises.  They  were  let  into 
possession  by  him,  and  contrnned  to  occupy 
them  during  the  term,  paying  him  rent;  and 
after  receiving  notice  to  quit,  at  Uie  end  of  the 


DIGEST. 


605 


term,  made  proponb  to  retake  them  They 
had  never  giren  up  pottetsion  of  the  premises. 
At  the  time  of  granting  the  lease,  the  lessor  of 
the  plaintiff  had  no  legal  estate  in  the  premises, 
but  merely  an  equitable  interest  in  one  moiety. 
At  the  date  of  the  demise  laid  in  the  declara- 
tion, and  also  at  the  time  of  the  trial,  he  was  a 
partner  with  the  defendant  below  in  the  Com- 
pany, but  was  not  to  at  the  time  of  granting 
the  lease.  Held,  on  a  bill  of  exceptions  to  the 
ruling  of  the  judge  at  the  trial,  /fr«f,  that  the 
defendant  below  was  estopped  from  disputing 
the  title  of  the  lessor  of  the  plai ntiff.  Secondly, 
that  the  lessor  of  the  plaintiff  was  entitled  to 
reeoTer  the  entire  premises.  Francit  t.  Doe, 
dem.  Haroejff  3G2. 

X  In  proceedings  by  ejectment  under  the 
1  O.  4,  c.  87,  s.  I,  the  notice  must  require  the 
tenant  to  appear  in  Court  on  the  first  day  of 
Term,  whether  it  be  a  country  or  a  town  cause. 
Doe,  d.  Holder  t.  Rushworth,  203. 

4.  Where,  in  a  declaration  in  ejectment, 
there  are  two  demises,  ao  affidavit,  which  is 
entitled  on  the  demise  of  one  only  of  the  les- 
sors, b  iDSufficieat.    Doe,  d.  Couzens  y.  RoOf 

m. 


EVIDENCE. 

1.  In  trespass,  where  the  question  is  as  to 
the  right  to  the  possession  of  a  certain  close, 
the  party  who  demised  it  to  the  defendant  is  a 
competent  witness  for  him.  T.  fF.  held  cei^ 
tain  land,  under  a  lease  for  lives,  granted  by 
XT.  At  the  expiration  of  the  term,  T.  fF. 
obtained  the  lease  from  /.,  a  stranger,  and  de- 
livered it  to  fr.y  from  whose  custody  it  was 
produced  at  the  trial  >^Held,  sufficient.  Reeee 
V.  Waiters^  110. 

%  In  an  action  by  C  against  />.  for  60/., 
the  defendant  paid  that  sum  to  the  plaintiff's 
attorn^ ;  C  then  sued  the  attomejr  for  money 
recoved  to  hit  uses.  At  the  trial,  it  appeared 
that  B.  was  the  real  plaintiff  in  the  first  action, 
and  that  he  had  made  use  of  C*s  name  without 
hia  authority.  The  jury  found  that  the  601. 
was  reoetved  for  B,,  in  the  name  of  C, : — Held, 
that  C  eoald  not  recover  that  sum  from  the 
attorney.    Ctark4  v.  Dignum^  166. 

3.  Where  a  document  has  been  put  in  by 
one  party,  and  certain  portions  of  it  have  been 
read  at  the  desire  of  the  opposite  party,  with  a 
view  to  produce  an  effect  upon  the  jury,  it  is 
too  late  for  the  latter  party  to  object  to  its  ad- 
missibility.    Laybum  v.  Crispy  ^26. 

4.  A  decree  of  a  Court  of  equity  tit  rem 
referring  to  certain  depositions,  may  be  read  in 
evidence,  without  the  production  of  the  deposi- 
tions ;  but  Semble,  that  the  depositions  may 
be  put  in  as  the  evidence  of  the  opposite  party. 


ExasE. 

A  party  whose  goods  have  been  bond  fide 
seized  bv  the  officers  of  excise  as  forfeited,  and 
who,  without  alleging  the  illegality  of  the 
seizure,  spontaneously  pays  money  to  the  com- 
missioners of  excise  to  obtain  the  restitution  of 
them,  cannot  afterwards  recover  baeic  the 
money  so  paid.     Atlee  v.  Backhouse,  135. 


EXECUTION. 

Where  a  creditor  has  sued  out  a  writ  offi. 
fa.  against  the  goods  of  his  debtor,  and  has 
afterwards  abandoned  it,  he  cannot,  under  the 
same  writ,  take  the  goods  of  the  debtor  in  the 
hands  of  a  bond  fide  purchaser.  Samuel  v. 
Duke,  127. 


EXECUTOR. 

1.  Where  a  party  is  chargfed  as  executor  de 
son  tort,  for  having  received  a  debt  of  the  de- 
ceased to  defray  the  funeral  ex  peaces,  it  is  a 
question  for  the  jury  whether  he  received  a 
larger  sum  than  was  necessary  for  that  pur- 
pose: if  be  did,  be  would  be  liable  aa  executor 
de  son  tort.     Camden  v.  FUteher,  361. 

2.  The  defendant's  testatrix  had  successively 
employed  two  solicitors,  A.  and  the  present 
plaintiff,  in  a  Chancery  suit,  for  an  account  of 
the  estate  of  a  testator,  in  which  she  had  an 
interest  The  suit  having  been  abandoned  by 
A.  and  the  plaintiff,  their  bills  remaining  un- 
paid, it  was  undertaken  by  B.,  as  the  solicitor 
of  the  testatrix,  and  by  him  carried  on  till  her 
death.  The  defendant,  as  her  executor,  re- 
vived the  suit,  and  eontintted  B.  as  his  solicitor, 
who  conducted  it  to  a  decree.  A  decretal 
order  was  made,  directing  the  defendant's 
costs,  which  included  those  of  the  three  soli- 
citors, A.^  the  present  plaintiff,  and  JB.,  to  be 
paid  to  B.,  his  solicitor,  out  of  the  fund  iu 
Court.  This  fund  proving  insufficient,  a  rate- 
able deduction  was  made  in  the  costs  of  the 
parties,  pursuant  to  the  order,  and  a  certain 
sum  paid  to  B.,  as  the  defendant's  solicitor. 
The  present  plaintiff  having  brought  an'action 
for  his  costs  against  the  present  defendant,  aa 
executor  of  the  testatrix,  and  having  recovered 
judgment  of  assets  quando  meeiderinif  sued 
upon  that  judgment,  out  withdrew  the  record 
on  the  defendant's  agreeing  to  pay  him  a  cer- 
tain sum  at  that  time,  and  the  residue  of  his 
claim  out  of  the  first  assets  of  the  testator 
which  should  come  into  his  hands.  B.,  after 
the  date  of  the  agreement,  had  received  from 
the  officer  of  the  Court  of  Chancery  the  sum  of 
84/.  Ss.  Bd,  in  respect  of  the  costs,  and  hj  the 
desire  of  the  defendant,  had  paid  to  A.  the 
amount  of  his  bill,  as  well  as  the  demand  of 
othsr  persons,  accounting  to  tlie  defendant  for 
the  residue : — H^,  by  Parke,  B ,  and  Alder- 
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son^  B.,  Lord  AHnffet^  C.  B.,  dluentienU^ 
that  the  sum  of  84(  8<.  8//.  was  assets  in  the 
hands  uf  the  defendant.  Smedleif  v.  Philpol^ 
302. 


QAMING. 

Money  lent  to  enable  another  to  play  at  an 
illegal  game,  cannot  be  recovered  back.  M^Kin- 
neU  V.  Robinson^  146. 


HABEAS  CORPUS. 

An  application  for  a  habeas  corpus  roust  h% 
supported  by  an  affidatit  of  the  party  applying, 
unless  it  appear  to  the  Court  that  such  aififia* 
▼it  cannot  be  obtained.  Jn  re  Canadian  Prh 
sonert,  462. 


HUSBAND  AND  WIFE. 

A  husband  liTing  apart  from  his  wife,  and 
allowing  her  a  separate  muntenance,  Sa  not 
liable  for  neeesmries  supplied  to  her.  And  it 
St  immaterial  that  the  party  supplying  her  haa 
no  icnowledge  of  the  separate  maintenance. 
Mixen  ▼.  Pick,  163. 


INFORMATION. 

An  information  in  the  nature  of  the  popu- 
lar action  of  debt,  cannot  be  maintained  for 
arrears  of  anaessed  taxes,  inasmuch  as  the  5  & 
6  Will.  4,  c.  20,  s.  13,  provide*  that  the  amount 
shall  be  recoverable  '<  as  a  debt  upon  record/* 
The  proper  proceeding  is  by  fctre  facias^  ex- 
tent, or  by  iofurmation  on  the  record  itself. 
Attorney  General  r.  SeweU,  262. 


INNKEEPER. 

An  innkerper  cannot,  in  default  of  payment 
of  his  bill,  detain  either  the  person  of  his 
gurst  or  the  clothes  he  is  wearmg.  Suubolp 
Y.  Ai/hrd,  la 


INSOLVENT. 

].  In  a  plea  of  discharge  under  the  Insol- 
Tent  Debtors*  Act,  the  plaintiff  replied,  that 
although  he  was  named  in  the  defendant*i 
icheduTe,  <*  yet  he  did  not,  at  any  time  before 
the  making  of  the  said  order,  have  any  notice 
whatever  of  the  filing  of  the  petition  upon 
which  the  defendant  applied  for  his  discharge, 
and  of  the  said  schedule,  and  of  the  time  and 
place  appointed  for  hearing  of  the  matters  of 
such  petition  and  schedule.**  The  replication 
was  held  ill,  on  the  ground  that  it  was  not 


shewn  that  the  plaintiff  was  ignorant  of  tiic 
petition,  the  filine  of  the  achednle,  and  of  the 
time  and  place  of  hearing;  and  also,  that  it 
did  not  appear  that  he  was  entitled  to  any 
notice,  there  being  nothing  to  shew  tlisHt  his 
debt  amonnted  to  the  sum  of  5/.  Trmtp  t, 
Boffi,  12a 

2.  A,  being  in  difficultiei,  and  having  been 
served  with  writs  by  several  of  his  creditom, 
applied  to  the  defendants,  who  were  attorneys^ 
for  their  advice  and  assistance.  After  several 
ineffectual  attempts  to  make  an  arrangenieDt, 
it  was  finally  resolved,  at  a  meeting  of  tlie 
creditors,  that  A*»  property  should  be  imme- 
diately sold ;  thereupon  A,  employed  an  auc- 
tioneer for  that  purpose,  and  directed  hiio  to 
pay  the  balance  of  the  proceeds  (after  deduct- 
ing his  own  chains)  to  the  defendanu,  which 
was  accordingly  done.  Another  meeting  of 
the  creditors  took  plaee,  at  which  5s.  in  the 
pound  was  offered,  which  being  refused,  A. 
went  to  prison,  and  obtained  his  discharj^e 
under  the  Insolvent  Act  llie  defendanfs 
claimed  to  retain  a  portion  of  tbe  money  paid 
to  them  by  the  auctioneer  in  discharge  of  their 
bill  of  costs: — HMy  in  an  action  by  theassii:- 
nees  to  recover  the  money,  that  this  was  not :: 
voluntary  transfer  in  favour  of  a  particular 
creditor,  within  the  meaning  of  32d  sectino  of 
the  7  G.  4,  c.  57.  fFainwrigki  v.  Clementj 
395. 

3.  In  order  to  support  a  trrasfer  by  an 
insolvent  debtor,  it  is  not  necessary  that  there 
should  be  a  pressure  .on  tbe  part  of  the 
creditor;  but  if  the  transfer  be  niadn  i«  par- 
suance  of  a  bond  fide  demand  by  the  oreditor, 
it  is  not  within  the  7  Geo.  4^  c  57»  a.  32. 
Mogg  V.  Baker^  461. 

4.  The  lessee  of  certaip  premises,  at  a  rack 
rent,  being  insolvent,  executed  an  assign mrct 
to  defendants,  by  which,  after  reciting  nis  ia- 
solvency,  and  ttiat  he  had  agreed  to  assign 
<*all  his  debts,  personal  estate,  and  effects  of 
every  description  for  the  benefit  of  his  cre- 
ditors, he  conveyed  and  assigned  to  the  defend* 
ants  all  and  singular  the  stock  in  tiMe,  imple- 
ments, crops  of  every  kindj  as  Welt  severed  as 
nott  and  personal  estate  of  every  description 
whatsoever,  in,  upon,  and  about  the  said  pre- 
mises then  in  his  use  or  occupation,  &f. 
(except  the  wearing  apparel  of  himself  and 
family),  and  also  alldebts,  securities,  &e.,aii^ 
all  other  his  personal  estate  and  effects  what- 
soever and  wheresoever^  habendum  in  trust  out 
of  the  proceeds:  first,  to  pay  the  ezpencei  of 
the  assignment ;  secondly,  to  pay  the  rent  due 
and  in  arrear  for  tbe  premises,  or  accruing  dae 
until  and  up  to  the  6th  April  then  next ;  and 
thirdly,  to  distribute  the  residue  for  the  benefit 
of  the  creditors  r-^Held,  that  the  words  of 
the  auignment  were  snfficiently  large  to  coai- 
prebend  the  lease ;  and  it  beine  the  intcatioa 
of  the  parties  to  include  all  the  ineolvent*s 
property,  and  the  Jury  having  found  that  the 
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asiAg^nees  bad  accented  the  lease,  it  paised  to 
them  under  the  assign  menc  Ringer  y.  Can% 
67. 

5.  Thr  assignees  of  a  baolcrupt  or  insolTent 
talce  such  property  only  as  he  was  equitably, 
as  well  as  legally,  entitled  to  at  the  time  of  the 
bankruptcy  or  assiniment ;  therefore,  if  A. 
agree  to  assign  certain  specific  goods  as  secu- 
rity for  money  advanced,  and  afterwards  take 
the  benefit  of  the  Insolvent  Debtors*  Act, 
having  within  three  months  before  the  impri- 
sonment **  voluntarily**  assigned  the  goods  in 
pursuance  of  such  agreement,  the  assignees  are 
not  entitled  to  recover  them ;  but  if  the  agree- 
ment hs^  been  to  assign  snch  goods  as  he 
might  have  at  the  time  of  the  exeeotion  of  the 
assignment,  the  avignees  wonld  be  entitled  to 
them.    Mogg  v.  Bdcet^  55. 

INTBRPLEADEB. 

An  execution  creditor,  appearing  under  the 
Interpleader  Act.  need  not  nroduce  an  affida- 
vit.    Angus  V.  fFofition^  46. 


LANDLORD  AND  TENANT. 

A  yearly  tenant,  believing  that  his  tenancy 
expires  at  AJitUummetj  gave  his  landlord  a 
written  notice  of  his  intention  to  quit  at  that 
ti me.  The  tenant  having  afterwards  discovered 
that  his  tenancy  did  not  expire  until  Christ- 
mnsj  gave  a  fresh  notice  for  tliat  period,  and 
on  possession  being  demanded  at  Midsummer^ 
refused  to  quit."— >Zfe2£/,  that  the  tenancy  was 
not  determined  by  the  first  notice,  and  that  it 
cimld  not  operate  as  a  surrender  within  the 
Statute  of  Frauds,  it  being  to  take  effect  in 
futuro,    Dotj  dem.  Murrell  r.  Milward^  79. 


.    LAND-TAX. 

Certain  property,  situate  in  the  parish  of  /f., 
was  assessed  to  the  land-tax  in  that  parish. 
The  tenant  of  this  property  being  afterwards 
assessed  in  the  parish  of  G.  in  respect  of  the 
same  property,  refused  to  pay,  and  being  re- 
turned by  the  collector  as  a  defaulter,  three 
writs  of  levari  facioi  issued  to  the  sheriff, 
under  which  his  goods  were  sold,  and  the  pro- 
ceeds ultimately  paid  over  to  the  receiver- 
general.  An  application  having  been  after- 
wards made  to  set  aside  the  writs  of  levari 
facias^  the  Court  discharged  the  rule.  Jn  re 
GkUton  LandrtoMy  430. 


LEASE. 

By  a  written  instrument,  dated  the  25th  Fth- 
ruarf,  178%  ^  S,  agreed  to  let  to  a  commit- 
tee, in  trust  for  the  parish  of  H.,  certain  pre- 


mises, to  be  used  as  a  poor-hoase,  upon  the 
following  terms: — ^**To  hold  anto  the  said 
committee  in  trust  as  aforesaid,  from  the  25th 
day  of  March  next  coming,  for  the  term  of 
ninety-nine  years,  at  the  clear  yearly  rent  of 
27/.,  payable  half-yearly,  by  equal  portions. 
And  the  said  committee  do  hereby  agrae  to  pay 
the  said  rent  accordingly ;  and  atso  to  pay  and 
discharge  all  assessments  and  taxes  whatsoever, 
with  all  quit-rents,  &c.  for  and  in  respect  of 
the  said  premises ;  and  also  to  keep  the  pre- 
mises in  good  and  sufficient  repair  during  the 
term.  And  the  parties  do  agree  that  a  lease 
and  counterpart  of  the  premises  shall  be  pre- 
pared ami  executed  on  or  before  the  lit  Janu- 
ary next  ensuing,  with  covenants  and  agree- 
ments pursuant  to  the  present  contract ;  and 
such  other  general  clauses  as  are  usually  con- 
tained in  leases :  Provided,  that  in  case  the 
said  committee,  or  the  major  part  of  them,  or 
their  successors,  shall  think  it  more  eligible  to 
purchase  in  fee  Che  said  messuage  and  premises 
n>r  the  use  of  the  said  parish  of  H!,  at  the 
price  of  42(V.,  that  then  he,  the  s«d  £.  iS\, 
shall  accordingly  convey  the  same  premises  in 
sucli  manner  as  the  counxel  or  attornejr  of 
the  said  committee  shall  advise  and  require.** 
The  churchwardens  and  overseers  of  jEL,  on 
behalf  of  the  parish,  entered  upon  the  premisea 
in  question  in  1819,  and  paid  rent  to  the  plain- 
tifls  up  to  the  vear  1835,  when  the  Poor  Law 
guardians  took  possesaion  of  the  premises. 
The  plaintifis  became  entitled  to  the  reversion 
in  1801.  The  defendants  were  the  churchwar- 
dens and  oveneers  of  the  poor  at  the  date  of 
the  action,  bnt  not  at  the  time  when  the  parish 
was  in  possession  of  the  premises,  and  when 
the  dilapidations  accnied.  An  action  having 
been  brought  against  the  defendants  for  a 
breach  of  the  agreement  to  repair.' — Held^ 
Jiriif  that  the  instrument  operated  as  a  present 
demise ;  and  seeondljf^  that  the  term  vested  in 
the  overseers  for  the  time  beine,  and,  there- 
fore, tiiatthe  plaintifft  were  entitled  to  recover. 
Alderman  v.  Neate^  3Gd. 

LEGACY  DUTY. 

A.^  by  his  will,  devised  certain  manors,  he- 
reditaments and  tenements  to  certain  tenants, 
for  life,  in  succession,  with  a  power  to  each  of 
them,  when  in  posaetsion,  to  charge  the  estates 
by  will,  with  an  annuity  in  favour  **  of  any 
woman  with  whom  they  might  respectively 
have  intermarried.  Some  time  after  the  death  of 
the  testator,  the  estates  descended  upon  a  tenant 
for  life,  who  exercised  this  power  of  appoint- 
ment in  favour  of  hia  wife: — Heldj  that  this 
annuity  was  liable  to  legacy  duty.  AUomejf 
General  v.  Pickard,  174. 

LIBEL. 

1.  Libel*  The  declaration  contained  four 
counts,  the  two  first  of  which  set  out  libels 
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contained  in  the  former  numbers  of  a  news- 
paper. The  third  count  was  to  this  effect, 
''And  the  defendant  afterwards  further  con- 
triving, &c.,  and  to  cause  it  to  he  believed  that 
the  plaintifTwas  guilty  of  fraud,  &c.,  in  a  sub- 
sequent number  oT  the  newspaper  published  the 
false,  libellous,  &c.  matter  following,  of  and 
concerning  the  plaintiff*,  that  is  to  saj,  *we 
again  assert  the  cases  formerly  put  by  us  on 
record ;  we  assert  them  against  A,  S.  and 
Achilles  Hughes  (by  the  latter  meaning  the 
plaintiff*),  that  they  are  such  as  no  gentleman 
or  honest  man  would  resort  to.*  '*  There  was 
no  introductory  statement  of  the  *'  cases/* 
The  jury  having  found  a  general  verdict  for 
the  plaintiff*,  ana  a  motion  in  arrest  of  judg- 
ment having  been  made: — Held,  firsts  that  the 
third  count  was  to  be  considered  as  a  separate 
and  distinct  count  Secondly^  that  after  ver- 
dict, the  words  in  question  nmst  be  considered 
libellous.    Hughes  v.  Rees,  197. 

2.  The  declaration  stated  that  the  plaintiff' 
was  an  attorney,  and  that  certain  oruers  had 
been  made  by  one  of  the  judges  of  Q.  B.  for 
setting  aside  proceedings,  with  costs,  in  an 
action  in  which  the  plaintiff  was  the  attorney 
of  the  then  defendant,  and  that  the  costs  were 
taxed  by  one  of  the  Masters.  That  sharp 
praeiiee  in  the  profession  of  an  attorney  is, 
andis  considered  to  be  and  to  import  disrepu- 
table practice,  and  discreditable  to  the  attor- 
ney adopting  it.  Yet  the  defendant  intending 
to  cause  it  to  be  believed  that  the  plaintiff  had 
been  guilty  of  sharp  practice  in  the  said^ction, 
and  had  been  reprimanded  for  it  by  the  Mas- 
tw,  published  of  him  the  following  false, 
iraniealf  and  libellous  matter  :•—'*  An  honest 
lawyer,*'  (thereby  meaning  the  plaintiff,  and 
intending  to  represent  that  he  was  not  an 
honest  lawyer).  '*A  person  of  the  name  of 
C.  B.  was  severely  reprimanded  the  other  day 
by  one  of  the  Masters  of  ^.  B.  for  what  i's 
called  sharp  practice  in  his  profession'*  (mean- 
ing and  alluding  to  the  plaintiff's  practice  with 
respect  to  the  said  orders  ;   and   that  such 

Practice  was  sharp  practice  as  aforesaid):— 
feldf  that  tlie  charge  that  the  plaintiff  had 
been  guilty  of  s/iarp  practice^  as  explained  by 
the  prefatory  averment,  was  clearly  libellous. 
Boydell  v.  Jones,  408. 

3.  Semble,  that  the  allegation  that  the  de- 
fendant ironically  called  the  plaintiff  an  honest 
lawyer,  coupled  with  the  innuendo,  was  suffi- 
cient to  shew  that  the  term  was  used  in  a 
libellous  sense,  without  any  prefatory  aver- 
ment.   Jd* 

4.  On  special  demurrer  to  a  plea,  if  the  de- 
fendant objects  that  the  declaration  is  bad,  and 
any  part  of  it  is  good  upon  general  demurrer, 
the  plaintiff  is  entitled  to  judgment.     Id. 

LIEN. 
A  set-off  is  no  answer  to  a  lien,  unless  there 


be  a  specific  agreement  between  the  parties 
that  the  one  debt  shall  be  set  off  against  the 
other.    Pifinock  v.  Harrison,  114. 

LIMITATIONS,  STATOTB  OF. 

1.  An  unstamped  promissory  note  cannot 
be  used  as  an  acknowledgment  under  the  9  G. 
4,  c.  14,  to  take  a  debt  out  of  the  Statute  of 
Limitations.  A  mere  parol  statement  by  the 
parties,  within  six  years  of  the  commencemeot 
of  the  suit,  of  a  debt  previously  exist'uig  aod 
ascertained,  is  not  sufficient  to  support  a  couot 
on  an  account  stated,  so  as  to  defeat  the  Sta- 
tute of  Limitations. «  Jones  v.  Ryder^  256. 

2.  The  plaintiff  having  a  cause  of  action 
against  B,  in  May,  1829,  the  latter  died  in 
1830,  no  action  having  been  commenced  against 
him.  Some  litieation  took  place  respecting 
his  will,  and  in  June,  1835,  administration  of 
the  effects  of  the  deceased  was  granted  to  thr 
defendant,  and  in  September,  1^,  the  plaintiff 
commenced  his  action  >^Held,  that  the  deht 
was  barred  by  the  Staiute  of  Limitations,  anil 
that  the  plaintiff  was  not  entitled  to  deduct 
from  the  six  years  the  time  between  the  death 
of  B.  and  the  grant  of  administration  to  the 
defendant.     Rhodes  v.  Smelhurst^  237. 

3.  Messrs.  J/.,  the  plaintiffs,  applied  by  thfir 
agent  to  the  defendant  for  a  scttleuient  of  thpir 
account ;  to  which  the  defendant  wrote  the 
following  answer :  "  Since  the  receipt  of  voar 
letter,  and  indeed  for  some  time  previously,  1 
have  been  almost  in  dail 7  expectation  of  being 
enabled  to  give  a  satismctory  reply  to  yoor 
first  application,  respecting  the  demands  of 
Messrs.  M,  on  me.  I  propose  being  in  Osford 
to-morrow  morning,  when  I  will  call  upon 
you  on  these  matters.** — Held,  that  this  wsi 
not  a  sufficient  acknowledgment  to  take  tlie 
case  out  of  the  Statute  of  Limitations,  and  thst 
the  meaning  of  the  latter  was  a  question  of 
law,  to  be  determined  by  the  judge  in  the  fint 
instance.    MorreU  v.  FWM,  100. 

NEW  TRIAL. 

N,  />.,  previously  to  1832,  had  attended 
Mrs.  H.  durins  a  serious  illness ;  in  1832,  sbe 
married  the  plaintiff,  and  he  then  ceased  to 
attend  her.  At  the  time  of  the  making  of  the 
policy,  E,  J?.  D,  was  the  medical  adviser  of 
her  husband,  the  plaintiff,  but  had  attended 
her  only  once  or  twice,  for  a  slight  indisposi- 
tion. On  the  issue,  that  E.  S.  D.  was  not 
her  *'  usual  medical  attendant,**  the  judge 
directed  the  jury  to  consider  whether  N.  D.  or 
B,  E,  D,  was  her  usual  medical  attendant:— 
Held,  that  the  judge  should  have  required  the 
jury  to  say  further,  whether  E,  E,  D.  could  be 
considered  her  usual  medical  attcndaut,at  all ; 
and  on  the  ground  of  his  omission  so  to  direct 
the  jury  to  do  so,  the  Court  granted  a  nev 
trial.    Huckman  v.  Ferme,  i^. 
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NOTICE  OP  ACTION. 

The  declamtiou  stated,  that  the  defendants 
were  proprietors  of  a  eertaia  railway,  for  the 
carriage  of  passengers,  cattle,  &c.,  from  Liver" 
pool  to  Birmingham ;  that  the  plaintiff  deli- 
Tered  to  them  nine  horses  to  be  carried  on  the 
railway  ;  yet  the  defendants  took  so  little  care 
in  and  about  the  carrying  and  conveying  the 
said  horses,  and  in  conducting,  managing  and 
directing  their  carriages  upon  the  railway,  that 
the  carnages  were  thrown  down  an  embank- 
ment, and  one  of  the  horses  killed,  and  the 
othert  iinured,  &c.  The  company  was  incor- 
porated by  Act  of  Parliafnent  for  the  purpose 
of  making  a  railway ;  and  4here  was  a  clause 
enabling  them  to  become  carriers  if  they  should 
think  fit.  It  was  also  provided,  that  no  action 
should  be  brought  for  '*any  thing  done  or 
omitted  to  be  done,"  in  pursuance  of  the  Act, 
unless  fourteen  days*  previous  notice  was  given. 
It  appeared  that  the  accident  was  caused  by  a 
horse  having  strayed  from  the  adjoining  field, 
and  laid  down  on  the  railway,  and  that  the 
fence,  separating  the  field  from  the  railway, 
had  been  removed  by  some  workmen  of  the 
company:— Hel<f,ylr«^  that  no  notice  of  action 
was  necessary ;  geeondSy,  that  an  objection  to 
the  form  of  declaration  should  have  been  taken 
at  the  trial,  in  which  cane  it  might  have  been 
amended.  Palmer  v.  The  Grand  Junction 
Railway  Company^  489. 

OFFICER. 

The  GratfeMend  Pier  Act  (3  &  4  Will.  4,  c. 
101,  s.  18,)  empowers  the  corporation  to  ap- 
point clerk,  treasurer,  and  such  other  officers 
or  assistants  as  they  may  think  necessary  for 
the  purposes  of  the  Act.  Section  19  prohibits 
the  corporation  from  appointing  the  clerk,  in 
the  execution  of  the  Act,  the  treasurer  for  the 
purposes  of  the  Act,  and  a  penalty  is  imposed 
on  the  clerk,  or  his  partner,  or  clerk  who  shall 
in  9ny  manner  officiate  for  the  treasurer  .-•^ 
Held^  that  the  corporation  had  no  power  to 
aapolnt  an  assistant  treasurer,  but  where  they 
had  appointed  the  clerk  of  the  clerk  to  that 
office,  It  was  a  question  for  the  jury  whether 
he  had  acted  band  fide^  believing  Kimself  an 
independent  officer,  or  colourable  in  evasion  of 
the  Act.    Hawkins  v.  Newman^  471. 


OUTLAWRY. 

The  plaintiff  having  arrested  the  defendant 
on  a  writ  of  attachnient  out  of  Chancery^ 
lodged  with  the  sheriff  a  capias  utlagatum 
against  him.  The  attachment  was  afterwards 
set  aside  by  the  Master  of  the  Rolls  as  irregu- 
lar:— Heldj  that  the  defendant,  who  had  been 
detained  in  prison,  was  entitled  to  be  discharged 
out  of  custody  on  the  writ  of  capias  utlagatum. 
HaU  V.  Hawkins,  448. 

roL.  L 


PARTNER. 

A.  and  B,  entered  into  partnership  as  attor- 
nies,  and  it  was  agreed  that  B.  should  receive 
300/.  a  year  out  of  the  profits,  but  he  was  not 
to  be  liable  in  any  manner  for  the  losses  of  the 
business,  and  was  to  have  a  lien  on  the  profits 
for  any  losses  he  might  sustain  by  reason  of 
his  liability  as  a  partner :— ffe/c/,  that  A.  and 
B,  were  properly  joined  as  plaintiffs  in  an 
action  for  work  and  labour.  Bondv,  Pittard^ 
82. 


PLEADING. 

I.   DBOLARATION. 

1.  Where  a  defendant  was  sued  as  executor 
for  goods  sold,  for  work  and  labour,  for  money 
paid,  and  on  an  account  stated: — Held^  that 
he  was  not  liable  in  his  reprssentative  charac- 
ter on  the  two  fir^t  counts,  and  that,  therefore, 
there  was  a  misjoinder.  Semble,  that  the 
plaintiff  could  not  have  recovered  upon  the 
two  first  counts,  supposing  the  goods,  or  the 
work  and  labour,  to  have  been  contracted  for 
by  the  testator,  and  the  contract  to  have  been 
completed  by  the  plaintiff  in  the  time  of  the 
executor.     Corner  v.  SheWy  65. 

2.  Where  to  counts  for  money  lent,  money 
had  and  received,  and  money  due  on  an 
account  stated,  there  was  one  demurrer,  on  the 
ground  that  they  did  not  specify  any  time,  the 
Court  set  aside  the  demurrer  as  firivolous. 
Jackson  v.  Crawly,  4. 

3.  Declaration  in  slander  stated,  that  the 
plaintiff  was  clerk  to  a  mining  company,  and 
that  the  defendant  intending  to  cause  it  to  be 
believed  that  plaintiff  hail  been  euilty,  in  the 
course  of  his  said  employment,  ofgrave  crimes 
and  felonies,  heretofore,  to  wit,  on  the  1st  t/tify, 
1836,  in  a  discourse  concerning  the  plaintiff, 
and  of  and  concerning  his  having  acted  as  such 
clerk,  spoke  of  and  ooncerning  the  plaintiff 
these  words:  **  You  have  done  things  with  the 
company  for  which  yon  ought  to  be  hanged, 
and  I  will  have  you  hanged  before  the  1st  of 
August^""  (thereby  meaning  that  the  plaintiff 
had  been  euilty  of  felonies  punishable  by  law 
tct'M  death  by  hanging.) — Held^  on  motion  in 
arrest  of  judgment,  that  the  declaration  was 
good.    Francis  v.  Roose,  36. 

4.  The  declaration  set  out  the  writ,  which 
stated  the  action  to  be  brought  on  promises. 
Then  followed  two  counts,  which  alleged  the 
making  of  two  bills  of  exchange  by  the  plain- 
tiff, and  that  the  defendant  accepted  the  bills, 
and  promised  the  plaintiff  to  pay  the  same: 
there  were  also  indtbitatus  counu,  and  the  de- 
claration concluded,  '*  whereby  and  by  reason 
of  the  non-payment  thereof,  an  action  hath 
accrued  to  the  plaintiff  to  demand  and  have  of 
and  from  the  defendant  the  said  several  monies 
respectively,  amounting  to  the  sum  of  450^., 
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ftbore  demafidtdo— #ffeW«  a  good  declaratloB 
in  debt.    C^a^M  v.  ToyiM^,  232. 

5.  In  a  count)  on  an  account  stated,  ft  ig  not 
necessary  to  allege  anr  time  when  the  account 
was  stated.     Leafr.  Lees,  478. 

6.  The  declaration  stated^  that  in  considera- 
tion thai  the  plaintiff  would  forbear  to  sue 
J.  D^  and  would  receive  (nun  him  oertaan 
pronissory  notes,  the  defendant  undertook 
that  if  the  notes  should  be  dishonoured^  and 
the  plaintiff  shonld  issue  a  writ  of  empiiu  or 
detainer  against  J.  D.  in  respect  of  them,  he 
would  surrender  J,  J),  into  tl%e  custody  of  the 
sheriff  of  Middlesex,  or  some  other  county,  so 
that  he  might  be  arrested  or  detained  on  sueh 
writy  or  in  default  thereof^  that  he,  the  defend- 
ant, would  pay  the  plaintiff  the  amount  of  the 
notes  i — Beld,  that  this  was  a  l^gal  eoniract 
Lewi*  T.  DtttfUan^  425. 

7.  The  declaration  averred  that  the  plaintiff 
received  from  J,  JO*  ten  iiolcs«  drawn  and  in* 
dorsed  by  J,  D.  ir^IfeU  that  hL  wat  unneces- 
sary to  state  that  the  notes  were  iiulorsed  by  J, 
J).  t9  tMe  pkumiif:    Jd. 

8.  A  plea  jdstifying  an  amaalt  eommitfed  in 
removing  the  plaintiff  from  the  defvndaat's 
dwMng^ftu9e^  because  he  was  making  a  dla- 
turbanoe  there*  is  not  supported  by  proof  of  aa 
assaalt  in  a  roiun  which  the  defendant  occnpied 
as  a  lodger,  the  plaintiff  being  his  landio«i,|ind 
residing  in  the  house.    Monks  v*  Dyke^  A\^ 

9.  The  declaration  stated,  that  whereas  the 
defendants  were  tenants  to  the  plaintiff  of  a 
farm  and  lands,  and  by  reason  thereof  it  wm 
their  diitv  to  manage  and  ase  the  kmda  in  an 
hmbaadHike  manneis  according  to  the  ooatoai 
of  the  country  ;  yet  the  delendants  did  not 
manage  and  use  the  landi  in  an  huaband-like 
maoner,  &c.  The  defendants  pleaded,  first, 
not  guilty ;  secondly,  non  Unuerunt  modo  M 
fwmd: — HeM,  tliat,  under  the  latter  issue, 
the  tenancy  alone  wss  denied,  and  that  the 
plaintiff  was  not  bound  to  •  prove  that  the  de- 
fendants had  not  used  the  lands  in  an  husband- 
like manner,  and  according  to  the  custom  of 
the  country.    HaUifyx  v.  Chambers^  417. 

10.  Where  the  declaration  contains  several 
founts,  it  is  not  necessarv  in  a  plea  of  set-off 
of  a  smaller  sum,  to  specify  to  which  particular 
part  of  the  plaintiff 'a  claim  the  set-off  is  to  be 
applied.    Noel  v.  Davis,  20& 

11.  The  declaration  stated,  that  by  a  memo- 
randum of  agreement  between  the  plaitUiff'  ^f 
the  one  part^  and  the  defendants  of  the  other 
(after  reciting  that  by  a  certain  other  agree- 
ment between  the  plaintiff  and  the  defendants, 
the  plaintiff  did  agree  with  the  defendants  for 
the  sale  of  fFJ*s  patent  furnace,  and  that 
plaintiff  and  one  C  had  obtained  a  patent  for 
an  improvement  in  generating  steam,  and  the 
plidntiff  and  one  J.  a  patent  for  a  metallic 
wheel  and  revolving  axle,  and  that  the  plain- 
tiff waa  solely  inter^ted  in  a  patent  for  a  new 


mode  of  abetfaetiag  boat  Utom  ateam  vapour; 
and  that  the  plaintiff  and  one  G.  had  oMaiofd 
a  patent  for  an  improvied  Aifoaae  ;>'  k  was 
agreed  between  the  partieB,  that  H  sfcanW  be 
lawfM  for  the  defeadanu  excliMdvdy  to  «k, 
BMmufiMtnrS)  sell  aad  diepoee  of  aay'or  all  of 
tlM  aforesaid  patent  inventiont,  apon  this, 
aaKmg  other  constderatioBe,  tbat  the  deffentf- 
ants  ahonld  pa^  to  the  plaiaClff  401V.  a  year 
during  the  eaiatenee  of  the  mad  agreement. 
SreoeA,  iio»^ymeDt.  iVaw,  as  to  Sie  patent 
for  Che  said  supposed  tavpruvementia  fbraaees, 
that  It  was  not  a  oew  invention,  and  tiiat  tbe 
eappoeed  improvement  In  fumaees  waa  not  n^ 
vented  or  found  out  by  the  platatHT : — Setd, 
on  epeehd  demurrer,  that  as  It  did  not  appear 
by  the  deelaration  that  the  defeadaata  aver  «b- 
joyed  aay  part  of  the  patents,  whieb  wm  the 
ooneideration  for  their  agreeing  to  pay  4S0L  a 
year,  or  that  that  sam  eoald  in  any  way  be*ap- 
portioaed  among  the  diffbrent  wateats,  ifcat 
the  plea  iarpeachiae  the  eotiMderaftioB,  was 
good,  to  amid  the  imle  coaCiacf .  The  me- 
morandam  of  agreeaieot  was  stated  to  be  esade 
between  J.  C,  J,  M.,  J.  L  and  J.  G.  y-^eki, 
•hat  there  was  a  variance  between  the  dedara* 
liaa  aad  eontiaet,  in  not  eettiag  -out  aff  thi 
eontracttag  parttes.  iUnMe,  that  tim  «ecitfaet 
being  wHh  ah  the  parties,*fiMiflded  apaam  eaa^ 
fideratidn,  lo  part  of  which  each  wae  a  ooada- 
cing  party,  the  action  ougbft^ia  have  lMJa4ly 
all     CkmUer  v.  Leore,  m 

12l  In  an  action  for  work  and  laboor  as  aa 
apotheeaty*  the  pliialW;'  under '^he  -geMal 
isane,  must  prove  hie  eertifleate^  or  that^  was 
fai  pvaetlee  'bAre  the  Mi  Amgmsi.  1815. 
SkmfHf  r.  Wkg9i^ei  1$^  •     ' 

13.  The  1  Vict,  c,  107,  s.  28,  rtbe  Wcitera 
Railway  Act,)  enacted,  **  That  wberna  the 
intended  railwa]|r  and  works  are  intaajj^  te 
pass  nearly  contiguous  to  a  mansioa-tnamaod 
twelve  acres  of  land,  *  belouging  |o  Irt&iasi 
Pennat^E^q,*  be  it  enacted,  Tlutf  ia  \aifi  the 
said  ^ittiam  Pennef,  by  notice  In*  willing, 
shall  require  the  said  company  to  purchai^  the 
said  mansion-house  and  land.  It  shall  b^' law- 
ful for  them,  and  they  are  required  io'm|l  fbr 
the  purchase  thereof,  and  for  the  €oinp|B|isattoa 
to  be  made  to  the  said  PTiUiam,  Penmff^  his 
heirs,  Sec,  in  respect  of  the  same ;  aod  u|  jcaae 
the  parties  shall  not  agree  as  to  the  raloe,  or 
the  compensation  to  be  given,  then  the  amaaiit 
shall  be  ascertained  by  the  vMiat  ^  4  jarr  ; 
aad  In  case  defaaUehril  be  made  by  4|Mm 


panv  in  payment  of  tbe  sum  or  ahlna  ba  be 
settled  and  agreed  upon, -or  aaueifsiiatd  bf  tte 


verdict  of  a  jury,  for  the  space  of  tito  \ 
months  afler  the  same  shalL  have  bam  pettW, 
i^reed  upon  or  awaiide4»  then  it  abaU  ba  la«* 
ful  for  the  person  to  whonianch  mwiayasight 
to  be  paid,  to  sue  for  and  recover  |haaame  ay 
action  of  debt,  in  any  of  her  Majesty Y  Cosirts 
at  fFestminster.'*  Uader  this  seictfon  a  Jury 
was  impannelled,  and  awarded^)S08L' as  a 
compensation  to  the  plaintiff.  '  Tn  Aedara- 
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lion  tUted  iluit  lli«  plBiniiff,  hf  a  iwti«e  in 
vritin^y  Uft  «l  tlM  offioe  of  the  defimdaati,  re- 
quired them  to  purehMe  a  oartain  maaaioiH 
hottie  a»d  land  belonging  to  him,  the  plaintiify 
and  nei^tioned  in  the  Act  of  Parliament  It 
then  stated  the  aummoning  of  the  jurj^  and 
that  theygare  a  verdtet  for  7fiOf2i*  aaecttnpea- 
eatimi  to  the  plainiiff;  and  that  long  before 
the  comnenoeineat  of  this  suity  two  calendar 
months  had  eiafMed  after  the  time  at  wbfch  the 
amount  had  been  awarded,  that  the  defsndaots 
had  not  paid,  but  therein  had  wholW  nuled 
and  made  default  Pteoi  .*  Jintt  that  from  the 
time  when  the  compensation  was  so  awarded, 
the  defendants  had  always  been  ready  to  pay 
the  sum,  upop  the  nluntifr*s  making  or  shew^ 
ing  a  good  and  sufficient  title.  Sewtkdl^y  that 
at  the  time  the  jnr?  ascertained  the  said  sum  of 
7,502^,  and  from  uence  hitherto,  the  plaintiff 
had  not  any  good  and  sufficient  title  to  the 
mansion-house  and  Ux^i-^Hddy  upon  de- 
murrer  to  the  pleas,  that  it  was  consistent 
with  the  declaration  that  the  plaintiff  might 
buTC  part^  with  his  title  after  the  passing  ojT 
the  Act,  and  that  the  declmration  was  Insuffi^ 
dent,  for  not  shewing  a  default  of  payment 
purnmni  to  the  Act  of  ParUflmeni.  aetMe^ 
that  the  words,  <*  belonging  to  fTillkm  Peft- 
nqj  Esq.,'^  w^e  not  concluslre  of  theplaln- 
tiff  s  title.     P€nn^  t.  TAe  ChretU  WuUm 

PLSAS. 

14  To  ease  by  reversioaef,  for  an  injoiry  tea 
close  in  the  possession  of  his  tenant,  tiie  de* 
lendant  pleaded,  that  before  die  close  was  the 
plaintiff  s,  it  was  agreed  between  the  defend^ 
ants  and  1>.  and  C.  (the  owners  in  fe^,)  that 
the  defendant  should  have  licence  to  enter  the 
close  and  make  a  certain  road,  and  that  D,  and 
C  should  grant,  ratify  and  confirm'  the  same 
to  the  defendants ;  that  the  defendants  entered 
for  the  purpose  of  making  the  road ;  lind  that 
afterwards,  in  pursuance  of  the  sdd  agreement 
and  of  the  siud  posaession,  C  and  !>.,  by  in- 
denture, granted  and  demised,  and  granted, 
ratified  and  confirmed  to  the  defendants,  such 
liberty  to  enter  upon  the  said  close  and  make 
the  road  He^f,  that  ihiA  plea  was  bad  on 
special  demurrer,  for  not  shewing  the  precise 
operation  of  the  deed.    fFtOUi  t.  Harriion. 

15.  A  parol  licence  from  ^.  to  jB.  to  go  upon 
the  land,  is  oountermandable  at  any  time, 
whilst  it  remains  executory.  And  if  A.  con- 
vetys  his  interest  in  the  land  to  another,  the 
licence  is  determined  without  notice  to  B.    Id 

l^  The  want  of  profert  is  not  excused  by  an 
aeerment  that  the  deed  wu  delivered  to  tbe 
opposite  party.    Id, 

17*  To  an  action  on  a  promissory  note  at 
twelve  months'  date,  the  defendant  below 
pleaded,  that  one  t/.  fF.,  at  the  time  of  his 
death,  was  indebted  to  the  plaintiff  below  in  a 


MHn  of  money  for  poods  sold  and  delivered, 
and  that  the  plaintiff,  after  the  death  of  J.  ^., 
and  before  the  making  of  the  note,  applied  to 
defendant  for  payment,  whereupon  in  compli* 
ance  with  the  request,  the  defendant,  after  the 
death  of  J,  ^.,  for  and  in  respect  of  the  said 
debt,  and  for  no  other  consideration  whatever, 
then  made  and  delivered  the  note  to  the  plain- 
tiff; that  J.  AP.  died  intesUte,  and  that  at 
the  time  of  the  making  and  delivery  of  the 
note,  no  administration  had  been  granted  of 
the  estate  and  effects  of  J.  W,^  nor  was  there 
at  that  time  any  person  liable  for  the  said  debt ; 
and  that  there  was  never  any  consideration  for 
the  said  debt  exciept  as  aforesaid : — Heldy  on 
error,  (after  Judgmient  for  the  plmntiff  nun  o^ 
tiw^  vtredieio^  that  the  plea  sufficiently  ne- 
j^tived  a  consideration  for  the  date,  and  tlmt 
judgment  ought  to  be  reversed.  NeUan  v. 
Serle,  45a 

IS.  To  ai»Ump9ii  for  money  received  to  the 
nse  of  the  assignees  of  a  bankrupt,  the  defend* 
ant  pleaded,  Suit  the  money  was  received  be- 
fore the  bankrufrtcy,  and  that  the  bankrupt 
was  indebted  to  him  in  a  sum  which  he  claimed 
to8etoff>— fTflii^bad.    iFoodr.  Smi$h,4i^L 

19.  The  plea  of  Not  Ouiltyls  a  good  plea  to 
an  action  by  a  landlord  on  11  Geo.  %  c.  19,  s. 
3,  for  assisting  a  tenant  in  the  fraudulent  re* 
moval  of  his  goods.    Joneg  r.  fFOUams,  348. 

20.  Where  there  are  several  pleas,  each  must 
be  taken  as  if  it  stood  alone  upon  the  record, 
'niereibre  where,  in  otitimjpWf,  the  defendant 
pleaded  the  general  issue,  and  also  paid  money 
ivlo  Court,  and  a  verdict  was  found  fdr  bim  <m 
the  first  mue:^HtH  that  the  admis^iofi  In 
the  plea,  of  payment  into  Conrt  did  not  entitle 
the  phdntHf  to  faave  a  verdict  entered  for  him 
on  the  other  issue.     2\oemlo»  v.  Aike^^  172. 

21.  In  an  action  for  nej^ligent  manaeement 
of  a  train  of  railway  carriages,  the  defendant 
pleaded  that  the  action  arose  as  well  from  the 
negligence  of  the  persons  who  had  the  ma- 
nagement of  the  train  in  which  the  plaintiff  was, 
as  from  tbe  negligence  of  the  defendant: — 
Heldy  that  the  plea  was  bad  in  substance  as 
well  as  form.  Bridge  v.  Grand  Junction  BaU- 
losy  C^ntp&njf^  26. 

22.  A  covenant  not  to  sue  for  a  limited 
period  on  a  simple  contract  debt,  is  not  plead- 
able in  bar  to  an  action  for  such  debt.  7%tm* 
btebp  V.  Barron,  61. 

23.  Nil  dAet  is  a  good  plea  to  an  action  of 
debt  on  the  2  &  3  Edw.  6,  c.  13,  for  treble 
value  for  not  setting  out  tithes.  Sari  Spencer 
V.  Swawnett,  56. 

24.  The  declaration  stated,  that  defendants 
were  owner*  of  a  certain  vessel,  and  that  plain* 
tiff  caused  to  be  shipped  on  board  thereof  cer- 
tain goods,  to  be  safely  carried  by  the  defend- 
ants OS  owners  of  the  sud  vessel ;  that  the 
defendants  promised  the  plaintiff  safely  to 
carry  the  said  goods,  as  afoiesaid  >^HeH  that 
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under  the  plea  of  the  general  issue,  the  owner- 
ship of  the  defendants  was  not  admitted.  A 
plea  denying  a  particular  fact  does  not  admit 
other  imimUerial  allegations.     Bennion  v.  Da- 

25.  The  declaration  stated,  that  the  sheriff 
had  seized  goods  of  the  plaintiff  under  a^.  fa. 
issued  upon  a  judgment,  and  signed  hy  virtue 
of  a  warrant  of  attorney  given  hy  the  plaiutiffs 
and  one  R.^  to  one  S,,  as  trustee  for  the  defend- 
ant, and  as  security  for  monies  due  from  the 
plaintiffs  and  iL  to  the  defendant,  and  there- 
noon,  it  was  agreed,  that  the  plaintiffs  should 
give  the  defendant  two  several  warrants  of 
attorney  for  specific  sums,  and  that  the  de- 
fendant should  procure  the  goods  and  chattels 
to  be  re-delirrred  to  the  plaintiffs  :  that  plain- 
tiffs gave  the  warrants  of  attorney,  but  that  the 
defendant  did  not  cause  the  goods  to  be  re-de- 
livered. Piat^  that  the  warrant  of  attorney  in 
the  declaration  mentioned  to  have  been  executed 
by  the  pluntiff  and  R.,  was  not  given  for  the 
use  and  benefit  of  the  defendant,  or  to  S.  as  his 
trustee: — Held,  that  the  plea  wan  bad,  as  tra- 
versing an  immaterial  issue.  Mekt,  also,  that 
it  was  not  necesnary  to  set  out  the  warrants  uf 
attorney,  or  to  aver  a  request  to  re- deliver  the 
goods.    Radford  v.  Smith,  42. 

26.  Where  there  is  a  joint  contract  for  seve- 
ral articles  of  different  descriptions,  an  accept- 
ance  of  any  one  of  them  is  a  sufficient  part 
acceptance  of  the  whole  to  Mtisfy  the  I7tb 
section  of  the  Statute  of  Frauds.  The  defence 
that  there  was  no  sufficient  contract  within  the 
Statute  of  Frauds,  may  be  taken  advantage  of 
under  the  general  issue.    Elliott  v.  Tkotiuu, 

27.  In  an  action  of  trover  brought  by  the 
bond  fide  purchaser  of  goods  against  the  she- 
riff and  the  execution  creditor  for  seizing  under 
a  fi,  fa,  which  had  been  abandoned  by  the 
creditor,  the  defendants  pleaded  jointly  not 
guilty,  and  that  the  plaintiff  was  not  possessed 
of  the  goods  as  of  his  own  property.  Held, 
that  as  the  plaintiff  had  a  risht  to  treat  the 
seizure  as  the  act  of  converuon,  the  sheriff 
could  not  under  those  pleadings  shew  that  he 
had  a  rieht  to  seize  the  property.  Samuel  v. 
JDuke,  127. 

2R.  A  plea  of  set-off  stated,  that  <<  before, 
and  at  the  time  of  the  commencement  of  the 
action,**  the  plaintiff  was  indebted  to  the  de- 
fendant, but  omitted  to  add,  *'  and  still  i$  in- 
debted ^''^Hetdy  bad  on  special  demurrer. 
Dentfy  V.  Powell,  107. 

29.  In  an  action  against  the  slieriff  for  not 
levying  under  afi.fa,,  the  plea  not  guilty,  ad- 
miu  the  judgment,  the  writ,  the  delivery  of  it 
to  the  sheriff,  that  there  were  goo<ls  in  his 
bailiwick,  and  that  the  defendant  had  notice 
of  it.  The  only  defence  available  under  that 
|>lea  is,  tliat  he  did  levy  within  a  reasonable 
time,  and  that  he  did  not  make  the  return 
alleged.     Lewis  v.  Alcock^  17. 


30.  Foment  easnot  be  given  io  evidcnct  un- 
der a  pl«i  of  set-off  for.  money  paid.  Cm^per 
V.  Mnreerofty  105. 

OBNEmALLT. 

31.  Debt  will  not  lie  on  a  collateral  covcnaDt 
four  the  nayaient  of  an  annuity  issuing  out  of 
land.    Randidl  v.  Rigby,  ^1- 

32.  Trover  will  not  lie  for  fixtures.  M^Kin- 
tosh  V.  Troiter,  20. 

33.  The  plaintiff  gave  a  written  authority  to 
the  defendant,  his  solicitor,  to  sell  the  life  in- 
terest which  the  plsuntiff  *s  wife  had  in  certain 
stock,  standing  in  the  name  of  trustees  to  her 
former  marriage  settlement,  and  out  of  the 
proceeds  to  pay  to  /F.  C.  B.  the  sum  of  1691. 
'ITie  plaintiff  also  directed  the  defendant  to  pre- 
pare a  settlement  of  other  property  belonging 
to  the  plaintiff,  with  power  to  dispose  of  it  in 
a  certain  specified  manner.  The  defendant  and 
others  were  to  be  trustees.  The  defendant  had 
applied  169/.  in  the  manner  directed  by  the 
plaintiff,  and  had  also  disposed  of  other  sanis. 
The  plaintiff  having  been  nonsuited  in  an 
action  for  money  haS  and  received,  brought 
against  the  defendant  for  the  balance  of  Boney 
remaining  in  his  hands :  the  Court  held,  first, 
that  the  proceeds  of  the  property,  which  was 
originally  trust  property,  did  nut  constitute 
money  had  and  received  to  the  use  of  the  plain- 
tiff; seeondiy,  tliat  the  defendant  was  trustee  of 
the  proceeds,  and  they  refused  to  set  aside  the 
nonsuit     Mleham  v.  Bicke,  102. 

34.  To  an  action  by  an  assignee  of  an  insol- 
vent for  money  had  and  received,  the  defendant 
pleaded  that  the  insolvent  and  his  partner  were 
indebted  to  the  defendant  in  451/.  I8i.  for 
money  lent,  money  paid,  and  interest,  and  that 
an  account  was  stated  between  them  concern- 
ing this  sum ;  that  the  defendant  set  off  and 
allowed  to  the  insolvents  the  said  sum,  and  ex- 
onerated and  discharged  them  from  the  payment 
thereof  in  full  eatismstion  and  discharge  of  the 
promises  in  the  first  and  second  counts  as  to 
the  said  sum,  which  set-off  and  allowance  the 
insolvents  accepted  in  full  satisfaction  and  di^ 
charge.  Replication*  that  the  insolvents  were 
not  indebtea  to  the  defendant  in  manner  and 
form,  &c  : — Held,  that  tlie  replication  « as 
good  ;  for  that  the  plaintiff,  by  traversing  tlie 
debt,  had  in  fact  traversed  the  account  stated. 
Lear  month  v.  Grandin,  424. 

35.  A  plea  delivered  the  day  after  the  tinae  for 
pleading  has  expired,  but  bearing  date  of  the 
previous  day,  is  not  a  nullity,  hut  merely  an 
irregularity.     Hodson  v.  PeuntU,  358. 

36.  A  defendant  took  down  a  record  by  pro- 
viso, and  entered  the  cause  under  the  entry  of 
the  plaintiff.  The  plaintiff  withdrew  his'  re- 
cord, and  the  defendant  aiterwarda  agreed  that 
his  cause  should  be  made  a  reinanet; — Held, 
that  the  defendant  was  not  entitled  to  theeosta 
of  the  day.     Bhw  r.  IfyaH,  359. 
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37.  When  the  wife  ofuluiiAliGt  against  whom 
no  com  minion  of  lunacy  had  iwued,  had  in- 
structed an  attorney  to  brings  an  action  in  her 
husband's  name,  and  the  defendant  had  paid 
money  into  Court :— ^cW,  that  she  was  entitled 
to  hare  the  money  paid  out  to  her.  Rock  r. 
Stade,  346. 

38.  To  a  declaration  on  two  bills  of  exchange 
drawn  hf  M.  upon  and  accepted  by  the  detend- 
ant,  and  indorsed  by  M  to  the  plaintiffs,  the 
defendant  pleaded,  that  being  in  embarrassed 
cireuniMances,  by  an  insmimerit  in  writing,  he 
agreed  to  pay  A/,  and  his  other  creditors  a 
composition  of  7<  in  the  pound.  The  plea 
HTcrred  payment  of  the  cum  position,  and  that 
before  the  commencement  of  the  suit,  Ai.  paid 
to  the  plaintiffs  sums  of  money  sufficient  to 
satisfy  all  consideration  whatever  for  or  in  res- 
pect of  the  bills,  and  all  muney  due  from  him 
to  the  plaintiffs  in  respect  of  the  bills,  in  full 
satisfaction  and  discharge  of  the  bills,  and  of 
all  claims  and  demands  whatsoever  in  re^ipect 
of  them.  RepiieaHony  He  injurid : — Held^  that 
the  replication  was  bad,  as  the  plea  amounted 
to  matter  of  discharge,  and  not  of  excuse. 
Ji»M»  T.  Senior y  210. 

39.  A  plea  in  abatement  of  the  coverture  of 
the  defendant,  is  not  a  plea  of  nonjoinder, 
within  the  meaning  of  the  3  &  4  W.  ^  c.  ^ 
8.  a     Jones  V.  SmUh,  167. 

40.  An  improper  ruling  of  a  judge,  as  to 
the  rifht  of  a  party  to  begin,  may,  in  certain 
cases,  oe  a  ground  for  a  new  trial.  The  plain- 
tiff had  stated,  in  answer  to  certain  printed 
questions,  that  his  wife  (the  life  insured)  had 
not  been  afflicted  with  certain  disorders.  His 
wife  attended  at  the  insurance  office,  and  made 
the  same  statement.  On  the  issue,  that  the 
wife  had  been  afflicted  with  certain  disorders, 
and  that  the  fact  was  known  to  the  plaintiff, 
thejury  negatived  the  plaintiff  *8  knowledge  : 
-^Held,  that  the  knowledge  of  the  wi£»  &at 
her  statements  were  false,  could  not  be  con- 
sidered as  the  knowledge  of  the  plaintiff:  that 
she  was  not  his  general  agent,  but  only  his 
agent  for  the  purpose  of  answering  such  ques- 
tions as  the  insurance  office  might  propose. 
Semble,  that  the  general  agency  of  the  wife, 
supposing  it  to  he  a  good  defence,  ought  to 
have  been  specially  pleaded.  Huckman  v. 
Ferniey  149. 

41.  To  asAimpsU,  for  money  paid.  Sec,  the 
defendant  pleaded  as  to  500/.,  parcel,  &c.  That 
on  the  11  January,  they  were  possessed  of  a 
bill  of  exchange,  drawn  by  them  upon,  and 
accepted  by  one  A/.,  for  payment  to  their  order, 
500/.,  six  months  after  date;  and  thereupon, 
in  consideration  that  defendants  would  indorse 
the  bill  to-  plaintiff,  be  agreed  to  lend  to,  or 
pay,  lay  out  and  expend  500/.,  in  such  sums, 
and  in  such  manner,  as  the  defendants  should 
direct ;  and  to  hold  the  bill  for  and  on  account, 
and  ai  payment  of  the  said  sum  of  500/. 
Averment^  that  defendants  indorsed  the  bill, 


and  that  the  plaintiff  took  it,  and  holds  the 
same  on  account,  and  as  payment  o€  the  said 
sum  of  500/. ;  that  the  sum  of  500/.,  parcel, 
&c  ,  is  made  up  of  divers  sums  of  money  paid, 
laid  out  and  expended  for  the  defendants,  on 
account  of  the  said  bill,  and  in  pursuance  of 
the  said  promise  and  agreement : — Held  bad, 
as  amounting  to  the  general  isaue.  Maude  v. 
Nesham,  159. 

A%  A  declaration  in  debt  contained  ^^t 
counts  for  15/.  each,  and  giving  credit  for  par- 
cel of  the  monies,  claimed  a  balance  of  65/. 
The  particulars  gave  credit  for  10/.  13r.,  and 
claimed  a  balance  of  12/.  19«.  6</.  The  defend- 
ant pleaded  nunquam  indebitatut,  except  as  to 
10/.  I3«.,  parcel,  &c  Secondly,  as  to  101. 13«., 
payment  Thirdly ^  as  to  10/.  13«., payment  of 
that  sum  into  Court,  In  discharge  or  the  causes 
of  action  in  the  declaration  mentioned  ;  to 
which  the  plaintiff  replied,  by  accepting  the 
sum  paid  info  Court : — Held,  that  the  defend- 
ant was  entitled  to  sign  judgment  of  non  pros^ 
for  want  of  an  answer  to  the  other  pleas. 
Bmmotl  V.  Standen,  173. 

43.  Where  there  is  a  good  and  a  bad  count, 
and  a  general  verdict  is  found  for  the  plaintiff, 
the  Court  will  not  arrest  the  judgment,  but 
will  grant  a  venire  de  novo.  Airey  t.  Fearn' 
sides,  202. 

44.  Where  a  declaration  contains  several 
county  which  are  misjoined,  and  the  jury  find 
a  rerdict  for  the  plaintiff  on  all  the  couuta,  tlie 
Court  will  not  grant  a  venire  de  novo  on  the 
ground  of  the  misjoinder.    Cor$ier  v.  Shew^ 

45.  The  Court  baring,  at  the  instance  of 
the  defendant,  arrested  the  judgment  on  the 
ground  of  misjoinder,  the  plaintiff  immediately 
applied  for,  and  obtained  a  rule  to  shew  cause 
whv  a  venire  de  novo  should  not  be  granted  : 
-—tield,  that  he  was  not  too  late  in  his  ap^i- 
cation ;  and  that  he  waa  entitled  to  be  heard 
in  support  of  the  rule.    Jd, 

46.  The  defendant  drew  his  cheque  on  the 
Bank  of  England,  and  paid  it  into  the  hands 
of  the  plaintiffs,  the  bankers  of  a  mining  com- 
pany, to  the  account  of  the  company.  The 
plaintiffs  having  lost  the  cheque,  applied  to  the 
defendant  for  another,  offering  him  an  indem- 
nity. The  defendant  agreed  to  give  another 
cheque  ^-— ffe/el,  that  an  action  for  money  paid 
would  not  lie  against  the  defendant  for  the 
breach  of  this  agreement,  but  that  the  plain- 
tiff *8  remedy  was  by  action  of  special  tutump' 
sit.    Lidtboickv.  Tribe,  160. 

47.  Where  the  replioati6n  de  wjurid  is 
inapplicable,  the  objection  can  only  be  taken 
on  special  demurrer.    Parker  r,  RH^,  5» 

48.  To  an  action  for  work  done  by  the 
plaintiff^s  testator,  as  an  attorney,  defendant 
pleaded  that  the  work  was  done  by  one  R,  S. ; 
that  R  S,  was  unqualified  to  act  as  an  attor- 
ney ;  and  that  the  plaintiff's  testator  knowing^. 
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B.  8,  to  be  unqaalifled,  Mrmltted  bim  to  ote 
biB  name  for  the  profit  of  A.  S,  i-^HeH  tiiat 
the  replication  de  injurii  iras  bad.    Id. 

'  49.  To  indkbii&ifu  assmmpni  for  goods  sold 
and  delivered,  and  on  an  account  stated,  the 
defendant  pleaded  as  to  18«.  6</.,  parcel,  that 
the^  were  sold  on  a  Sundtm^  in  Uie  way  of  the 
plaintiff*s  trade  and  business.  RepUcaHtm^ 
that  although  the  goods  were  sold  at  the  time, 
and  in  the  manner  stated,  still,  that  the  defend- 
ant kept  and  detained  the  same,  without  olTer- 
ing  to  return  them,  whereby  he  became  liable 
to  pay  for  them  on  a  quaniwn  valebani.  On 
demurrer  to  the  replication,  it  was  held  bad, 
on  the  ground  that  it  ought  to  have  shewn  a 
new  promise  to  pay  after  the  retaining  of  the 
goods  by  the  defendant.    »iimpton  r,  NichoUty 

50.  The  first  count  of  the  declaration  stated 
that  the  defendant  engaged  the  plaintiff  as  a 
courier  and  a  trdvelling servant,  for  five  months 
certain,  at  the  rate  of  ten  guineas  a  month,  and 
agreed,  that  in  case  she,  the  defendant,  should 
discharge  the  plalntifT  before  the  end  of  the 
five  months,  to  pay  him  the  fifty  guineas,  and 
the  expences  of  his  journey  back  to  England 
or  Parii,  Jvermenif  that  plaintiff  entered  the 
service  of  the  defendant,  and  continued  therein 
for  two  months,  and  was  willing  to  remain, 
but  that  the  defendant  dischar^  him  at 
Carlsbad^  and  refused  to  wy  him  the  fifty 
jguineas,  or  his  espences  to  bnglund  or  Paint. 
ISecoiui  count,  for  wages,  as  the  servant  of  the 
defendant.  Plra,  as  to  the  first  count,  except 
as  to  21/.,  that  plaintiff  absented  himself  from 
the  service  of  the  defendant  without  her  con- 
vent ;  secondly,  to  the  first  count,  except  as 
to  the  said  sum  pi  2U,  that  pluntiff  disobeyed 
the  lawful  order  of  the  defendant ;  thirdly,  to 
the  second  count,  except  as  to  2U.,  non  at* 
Aumptit ;  lastly,  payment  into  Court  of  34/. 
18<.  The  plaintiff  joined  issue  on  the  first  and 
third  pleas,  and  replied  to  the  second,  de  inju' 
rid^  and  to  the  last,  damage*  tUtra.  The  jury 
found  for  the  plaintiff  on  the  first  and  fourtb 
issues,  and  for  the  defendant  on  the  second  and 
third: — Heldf  that  on  this  record  the  plaintiff 
was  entitled  to  a  verdict  for  nominal  diunages. 
FUchet  V.  Aide^  168. 

b\.  Where  to  aaactioa  of  debt  for  «oods  sold, 
and  work  and  labour,  the  defendant  pleads  gene- 
rally payment  of  a  sum  of  money  equal  to  the 
amount  of  the  debts  and  monies  inentioDe4  in 
the  declaration,  the  plaintiff  need  not  newly 
assign.    Freeman  v.  (kaft$t  188. 

b%  Where  the  Jnry  foend  generally  that  Hie 
defendaot  had  paid  the  plaintiff  a  larger  sum 
of  money  than  was  efoimed  in  the  dectaration, 
bat  found  a  Terdict  for  the  nlaintiff,  the  Court 
refused  a  rule  to  set  aside  tbis  verdict,  and  to 
enter  a  verdict  for  the  defendant.    Id. 

5S.  A  description  of  the  defendant  in  the 
writ  and  declaration,  by  the  initials  of  his 


ehi4stito  naiee,  is  fio  ground  for  tetUng  aakk 
the  proceedings  ;  but  the  proper  course  k  to 
apply  to  a  judge  to  amend  the  declaration,  at 
the  pluntiff  *s  costs.    Rutk  ▼.  Ketmedg,  468. 


PRACTICE. 

PBOCBBDlNOe  BBFOBB  APPBARAKCB. 

1.  It  is  a  suflicient  ground  for  a  duitinfma^ 
that  at  the  fint  time  of  eallmg,  a  wntlan 
paper,  appointing  two  other  days  of  calltng; 
and  aceompaaied  bv  a  verbal  appointment  of 
one  of  the  same  days,  has  been  lefi  at  the 
house  of  the  defendant,  and  has  been  reeeived 
by  hinu    Edwarde  v.  Bancorne^  lOC 

2.  An  application  to  set  atide  the  service  of 
a  writ  of  summons  for  irregularity  meat  be 
made  within  the  time  limited  for  appearance. 
CAiYe/v.  if ar«A,  106. 

3.  Where  a  copy  of  a  writ  <jf  mmmone 
stated  the  action  to  be  ^  an  action  on  the  caae 
promises,^'  the  Court  set  tt  aside  for  Irregu- 
larity.    YaaUon  r.  HaU,  470. 

4.  The  following  indorsement  on  a  writ  of 
summoUs  was  hetd  snificient:  *<This  writ  waa 
issued  by  J.  R.,  No.  10,  GrayU  Inn  Sp^re, 
Holhom,  attorney  for  the  said  J.  K.**  YauUtm 
V.  HaU,  463. 

5u  Where  a  defendant  was  deMriiied  in  a  writ 
of  cflwtet  as  a  •<  gcstieman,''  b«t  the  word 
<<  gentleman"  was  omitted  in  the  eopf  of  the 
eapiaif  the  Court  set  aside  the  writ  for  in  ego- 
larity.    Cook  v.  Faughan^  191. 

6.  A  variance  between  the  issue  and  the 
writ  of  trial  mar  be  amended  at  any  tine. 
Farwig  v.  Cockeriaih  19. 

PBOOBBDIltOe  BBPOAB  TBUMCT* 

t.  In  an  action  for  eoods  sold,  an<)  on  a 
promissory  note,  the  defendant,  after  declara- 
tion, paid  a  certain  sum  on  account  of  the 
action,  leaving  a  balance  due  less  than  the 
amoubc  of  the  note :— -Jfeld^  that  the  platmlff 
could  not  have  a  rule  to  compute,  unless  the 
defendant  consented  to  his  entering  a  nMie 
protegui  as  to  the  conntfor  goods  sold.  Jameg 
V.  Shtei,  iia 

8.  Where  two  actions  were  brought  by  the 
same  plaiotifls  against  different  defendants,  on 
diflbrent  policies  of  insurance  on  the  same  dilp, 
the  Court  refused  to  consolidate  them  without 
the  consent  of  the  plalntifi^  JPGregor  v. 
HarifaU,  M'Gregor  v.  SmUk,  81. 

9.  In  an  action  to  recover  the  deposit  upon 
the  purchase  of  an  estate,  the  defendant  ia 
entitled  to  be  furnished  with  particulars  of  tbe 
objections  to  the  title  arising  from  mattera  of 
fact,  but  not  those  which  are  matters  of  law. 
Robion  V.  Rawimidf  105. 


DteBST. 


M& 


10.  The  pUintiiP  took  Usue  on  a  tpecial  plea 
of  the  defendant,  and  adding  a  iimmter  with- 
out a  date,  delivered  the  issue  within  the  four 
days  of  rejoining,  the  defendant  not  being 
bound  to  rejoin  gratis.  A  motion  havi  ns  been 
made  to  set  aside  the  verdict,  notice  or  trial, 
and  aubseqaent  proceedings,  on  the  ground 
that  the  similUer  was  not  dated,  the  Court 
refused  the  rule.  SemhUj  the  want  of  date  to 
a  MimiRier  is  no  ground  for  setting  aside  the 
issue.    SAackeU  ▼.  Ranger^  lOa 

11.  The  rule  requtriDg  a  Term's  notice, 
wh0r«  no  step  hss  been  taken  for  four  Terma, 
does  not  apply  to  a  motion  to  set  aside  pro- 
ceedings.   LumUff  ▼.  HempMOHf  113. 

12.  Amendments  maybe  made  in  penal  as 
in  other  actions,  unless  there  has  been  un* 
necessary  deUy.    Janu  v.  Edwards,  44 

13L  The  omission  of  the  quo  minus,  in  a 
dceiasatiott  in  Mectment)  is  hnmaterial.  Dots 
d.  Bi&sham  ▼.  JBoe^  2. 

14.  Where  time  is  obuined  upon  terms  of 
pleading  issuably,  and  rejoining  gratis,  it  only 
applies  to  the  plea,  and  not  to  the  subsequent 
, proceedings,     ^oocfeian  v.  Goble^  2. 

15u  The  defevdant  having  served  the  plain- 
tiff with  an  order  for  particulars,  which  were 
not  delivered,  afterwards  served  a  demand  of 
declaration  upon  him,  with  a  notice  of  aban- 
doning the  order,  written  in  the  lower  comer 
of  it,  and  then  signed  judgment  of  non  pro$. 
Hie  Court  set  aside  this  Moment  aa  irregular, 
on  the  ground  that  the  desnaad  of  dedaiation 
was  made  beibre  notice  of  abandoakg  the 
Older.     fFkkmir.Ctr^TOh 

16.  Qtuere^  whether  an  order  obce  served, 
can  be  abandoned,  exeept  by  means^of  an  in- 
strument equally  formal  ?    id, 

17.  On  the  14th  Januarj^y  (the  13th  bring 
Sundojf,)  the  defendant  plndod  miu  darritn 
eoniinudmce :  jod^eot  i%eovered  on  the  5th 
Jmmary:  SemUe,  that  the  plea  was  in  time. 
Jhidden  v.  Driquet,  409. 

18.  The  rule  of  T.  21,  3  Will.  <  (which 
reqniree  a  plaintiff  lo  declare  against  a  prisoner 
before  the  end  of  the  Term  next  aft^  arrest 
or  detainer)  does  not  apply  to  the  case  of  a 
detainer  lodged  under  the  7  Geo.  4,  o.  KT*  i* 
55.    BuMMrdy.Ban^fiekiyZSe. 

19.  Where  the  defendant  is  bound  to  aoeept 
short  notice  of  trial*  and  the  plaintiff  oraiu  to 
give  such  notice  fcnr  the  next  opportunity  of 
trial,  the  defendant  is  afterwards  entitled  to  the 
regular  notice.    D^nom  vi  JbboUon^  130. 

90.  Where  a  sumvoae  ie  taken  oni  to  stay 
proceedings  on  payment  of  »  eertaki  anm  and 
coets,  the  refusal  to  accept  that  sum,  will  not 
render  Ihe  plaintiff  liable  to  the  subsequent 
costs.  But  if  the  sum  tendered  be  afterwarde 
paid  into  Court  and  accepted  by  the  plaintiff, 
he  will  be  liable  to  costs,  dourer  t.  BUHm, 
16.' 


JUDOMBIIT  ▲•  IN  CAen  OP  NONSUIT. 

21.  In  oisumptit^  if  one  defendant  let  judg- 
ment go  bv  default,  the  other  may  rievertheless 
move  for  judgment  as  in  ease  of  a  nonauit.' 
SUmatt  V.  Rogen^  477. 

22.  The  insolvency  of  defendant,  after  action . 
brou^t,  is  a  sufficient  answer  to  a  rule  for 
judgment  tf  in  case  of  a  nonsuit.  HnUand  v. 
Hiuknw,  469* 

23.  When  issue  was  joined  in  a  country 
cause  on  the  day  before  Batter  Term,  and  no 
notice  of  trial  had  b^n  given  z—^He/c/,  that  the 
defendant  might  move  for  judgment  as  in  case 
of  a  nonsuit  after  one  Assize  had  elapsed.  But 
where  in  such  case  issue  is  joined  in  2Vlntfy 
Term,  the  motion  cannot  be  made  until  the 
following  Batter  Term.    Evans  v.  Barnard^ 

24.  Where  a  cause  was  ready  to  be  tried, 
but  was  withdrawn  at  the  time  of  trial  upon  an 
agreement  of  reference,  which  was  never  signed, 
and  no  reference  ever  took  place,  the  Court 
refused  to  give  judgment  aa  in  case  of  a  non- 
suit, on  the  ground  that  the  plaintiff  having 
taken  the  cause  down  for  trial  once,  was  not  in 
default,  and  that  the  defendant's  course  was  to 
take  down  the  record  by  proviso.  Hansby  t: 
Bvansy  42a 


PBOCBBmNGS  APTBR  TBRDICT. 

25.  The  plaitotlff  had  obtained  a  verdict 
aejuttst  the  defendant,  in  Trinity  Vacation, 
18379  <^i>d  on  the  29th  December,  in  the  same 
▼ear,  had  proceeded  against  the  bail ;  on  the 
last  day  of  Miehaehna*  Facaiion,  I83B,  the 
defendant  rendered  in  discharge  of  his  bail : — 
Held,  that  not  baring  been  charged  in  execa- 
tion  before  the  expiration  of  Hilary  Term,  he 
was  entitled  to  be  discharged  out  of  custody 
by  supersedeas.  The  85th  rule  of  HU.  T,  2 
Wilt.  4,  does  not  apply  to  such  a  case.  Baxter 
V.  Bailey,  99. 

26.  A  motion  in  arrest  of  iudgment,  and  it 
seems  also  for  judgment  non  ^stante  veredicto, 
must1>e  made  within  four  days  of  the  time  of 
trial,  if  in  Term ;  if  not,  within  the  first  four 
days  of  the  succeedmg  Term^  Tkmnai  ▼. 
/(me«,  204. 

27.  Where,  by  an  order  of  Nisi  Priut,  a 
verdict  was  taken,  subject  to  the  award  of 
an  arbitrator,  and  the  time  for  making  the 
award  expired  before  the  order  of  reference 
was  delivered  to  the  arbitrator  >^Ht^  that  it 
was  irrejgular  to  take  the  cause  down  again  for 
trial,  without  setting  aside  the  previous  ver- 
dict ;  and  that  such  irregularity  was  not  waived 
by  the  defend*nt*s  attorney  atlendine  and 
cross-examining  a  witness,  under  an  order  for 
the  examination  of  the  witness  on  interroga- 
♦«H#^.    Hofl  ▼.  Rouse,  245. 
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PBESUMPTION. 

A  person  who  has  huilt  on  the  extremity  of 
hit  own  land,  which  has  been  previously  exca- 
vated, has  no  right  to  support  from  his  neigh- 
bour's land,  unless  a  grant  from  the  latter  may 
be  presumed.  And,  semhle^  that  such  grant 
cannot  be  presumed  until  after  a  lapse  of  at 
least  twenty  years  from  the  time  the  owner  of 
the  adjoining  land  knew,  or  had  the  means  of 
knowing  that  the  land  had  been  so  excarated. 
Partridge  v.  ScoU.  31. 


PRINCIPAL  AND  AGENT. 

Where  an  insurance  broker,  or  other  mer- 
cantile agent,  has  been  employed  to  receive 
money  for  his  principal  in  the  general  course 
of  his  business,  and  where  the  known  general 
course  of  business  is  for  the  agent  to  keep  a 
running  account  with  the  principal,  and  to 
credit  him  with  sums  which  he  mav  have 
received  by  credits  in  account  with  the  dfebtors, 
with  whom  he  also  keeps  running  accounts, 
and  not  merely  with  monies  actually  received, 
and  a  settlement  takes  place  according  to  that 
usage,  the  original  debtor  is  discharged,  and 
the  agent  becomes  the  debtor,  according  to  the 
meaning  and  intention,  and  with  the  authority 
of  the  principal.    Stewart  v.  Aberdein,  284. 


PRISONER. 

1.  The  habeas  corpus  ad  satisfaciendum,  is 
not  mesne  process,  and  a  prisoner  brought  up 
by  it  to  be  chaiged  in  execution,  is  not  entitled 
to  be  discharged  under  1  &  2  Vict.  c.  110,  8. 
6.    Reynoids  ▼.  Simmonds,  356. 

2.  A  party,  who  being  arrested  on  mesne 
process  before  the  Ist  October,  makes  his 
escape,  and  is  after  that  day  re-taken  on  an 
escape  warrant,  is  not  entitled  to  be  discharged 
nnder  1  &  2  Vict.  c.  110.  Nj/as  v.  Milton, 
357. 

3.  Where  a  judgment  has  been  obtained 
against  a  defendant,  and  a  ea,  sa.  lodged  at  the 
sheriff's  office,  but  the  day  of  returning  it  has 
not  arrived,  the  defendant'is  not  entitled  to  his 
dtteharge  nnder  the  1  &  2  Vict.  c.  110,  and, 
therefore,  the  C^urt  will  not  order  an  exoner- 
etur  to  be  entered  on  the  bail-piece.  Harrison 
T.  Dickenson,  Jackson  v.  Cooper,  354. 


PROBATE  DUTY. 

See  Will. 

A  teatatrix  Uied,  being  in  posseseion  of 
foreign  bonds,  which,  at  the  time  of  her  death, 
were  in  the  province  of.  Canterbury.  The 
bonds  were  marketable  securities  within  this 
kingdom,  transferable  by  delivery  only,  and 


no  act  out  of  the  kingdom  was  neeenary  to 
render  their  transfer  valid: — Beld^  that  pro* 
bate  duty  was  payable  in  respect  of  them  ;  aud 
that  they  were  assets  to  be  aaministered  within 
the  province  of  Canterbury.  Attorney  General 
v.  Bouwens,  319.- 


PROMISSORY  NOTE. 

To  an  action  on  a  promissory  note,  at 
twelve  months*  date,  the  defendant  pleaded 
that  one  J.  W,,  at  the  time  of  his  death,  nits 
indebted  to  the  plaintiff  in  a  sum  of  monev  for 
goods  sold  and  aelivered ;  and  that  the  plain- 
tiff, after  the  death  of  J.  W.^  and  before 
the  making  of  the  note,  applied  to  defendant 
for  payment;  whereupon,  in  compliance  with 
the  request,  the  defendant,  after  the  death  of 
J.  W.,  for  and  in  respect  of  the  said  debt,  and 
for  no  other  consideration  whaterer,  then  irade 
and  delivered  the  note  to  the  plaintiff;  that  J 
W,  died  intestate,  and  that  at  the  time  of  the 
making  and  delivery  of  the  note  no  adminis- 
tration had  been  granted  of  the  estate  and 
effects  of  t/.  W.,  nor  was  there  at  that  time  any 
person  liable  for  the  said  debt.  Replivatioa, 
de  injurid : — Held,  that  as  the  plea  did  not 
state  that  there  were  no  assets,  the  forbearance 
to  sue  during  the  time  the  note  had  to  run, 
was  a  sufficient  consideration,  and  dut  the 
plaintiff  was  entitled  to  judgment  non  obstante 
veredicto.  A  widow  does  not  become  execu- 
trix de  son  tort  by  occupying  for  three  months 
her  late  husband  s  house'  and  shop,  if  she  do 
wav  carries  on  the  business.  Serte  ▼.  fTater- 
worth,  ^l. 


PUBLIC  COMPANY 

1.  By  a  local  Act,  4  Will.  4,  it  was  enaeteil, 
that  aaions  against  the  West  Cork  Mioii^ 
Company  might  be  brought  agajnat  the  pertoa 
who  should  be,  for  the  time  being,  a  managii^ 
director,  or  against  any  one  director  for  the 
time  being  of  the  said  company,  as  the  noioioal 
defendant  or  party  proceeded  against  on  behalf 
of  the  said  company ;  and  that  no  action  against 
the  company,  in  the  name  of  such  roanagiog 
director,  or  director,  should  abate  or  be  diir 
continued  by  the  death,  resignation,  remorat 
or  disqualification  of  such  managing  director 
or  director.      By  another  local  Act,  I  Viet,  it 
was  enacted,  that  it  should  and  might  be  lawful 
for  any  person  or  pefsons  entMed  te  take  out 
execution  for  or  in  respect  of  any  judgment 
against  a  managing  director,  or  any  other 
director  as  a  nominal  defendaai  on  Malf  of 
the  company,  to  levy  the  amount  of  bis  daroagei 
and  costs  upon  the  resenred  fosd  of  Ibe  com- 
pany, and  all  other  |>roperty  whatsoever  he- 
longing  to  the  company  >— fi^   that  the 
plaintiff,  who  had  obtained  jodgncnt  agannt 
the  defendant  as  a  managing  direeter,  was  i«t 
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entitled  to  issue  execution  against  him  per- 
sonally.    Harrison  v.  TimmitUy  410. 

%  t^bere  an  Act  of  Parliament  creates  a 
company  for  the  execution  of  certain  works, 
but  does  not  specify  any  time  fur  their  com- 
pletion, no  limitation  of  time  will  be  presumed, 
and  the  works  may  be  completed  at  anv  period. 
ThieknesMe  v  The  Lanauttr  Canal  Company^ 
365. 

3.  A  canal  company  was  empowered  by  Act 
of  Parliament  to  takie  lands,  &c.,  "  making 
satisfaction  to  the  owners  or  proprietors  of,  or 
persons  interested  in  the  lands,**  &c,  so  taken, 
for  any  damages  by  them  sustained.  By 
another  clause  it  was  enacted,  that  in  the 
event  of  the  company,  owners,  or  parties  inter- 
ested, not  agreeing  as  to  the  sum  to  be  paid 
for  the  absolute  purchase  of  the  land,  certain 
commissiouers  were  to  settle  what  sum  was  to 
be  paid  for  the  purchase,  and  also  what  dis- 
tinct sum  was  to  be  paid  as  a  couipensation  to 
*'  parties  interested."  The  company  purchased 
from  Sir  R.  H.  L.  land,  over  which  the  plain- 
tiff had  a  railroad,  by  way  of  easement.  They 
entered  upon  the  land  in  December^  1834,  but 
did  no  injury  to  the  plaintiff  *s  railroad  until 
February y  l636.  The  plaintiff  gave  no  notice 
tu  the  company  of  his  having  any  interest  in 
the  land,  and  nothing  was  paid  to  him  by  the 
company  as  compensation.  Held^  that  the 
plaintiff  was  not  entitled  to  compensation  under 
the  Act  until  he  had  sustained  some  actual 
injury ;  and  that  the  company  were  bound  to 
give  compensation  at  any  time  after  the  injury. 
Held,  aU%  that  the  company  were  entitled  to. 
enter  upon  the  land  before  makine  compensation. 
The  plaintiff  was  also  tenant  to  Sir  R,  H.  L.,  at 
a  rent  of  80/.,  of  other  land,  which  he  had  under- 
let from  year  to  year,  at  a  rent  of  60/. ;  but  it 
did  not  appear  at  what  times  the  two  tenancies 
commenced,  nor  that  the  plaintiff  had  any 
reversion.  This  land  was  also  sold  to  the 
company  by  Sir  R.  H,  L,  The  plaintiff  made 
no  claim  to  compensation,  nor  was  anr  sum 
awarded  to  him : — Held,  that  the  plaintiff  did 
not  shew  such  an  interest  as  entitled  him  to 
compensation.     Id. 

4.  Quarej  whether  a  tenant  from  year  to 
year,  whose  tenancy  l>egins  at  JllichaelmaSf 
and  who  has  underlet  from  year  to  year  from 
March,  at  a  higher  rent  than  he  pays  to  his 
own  landlord,  is  to  be  considered  a  reversioner 
Jd. 

B£CORD.--«Se0  Ambndmbnt. 


REWARD  ON  CONVICTION. 

All  adTertisement  respecting  a  robbery  of 
bashk  Doles*  promised  *^  that  whoever  would 
give  iofiMvnatioa  by  which  the  same  night  be 
trMed,  should,  oa  conviction  of  tk«  parties, 
receive  m  reward  of  20/.  >--Jield,  that  the  word 


*'  information,'^  meant  the  first  information ; 
and,  therefore,  though  the  plainfiff  had  given 
sufficient  information,  he  was  not  entitled  to 
recover,  as  it  was  not  given  until  after  other 
sufficient  information  had  been  received.  Lan^ 
caster  v.  fFaUh,  258. 


RELEASE. 

The  defendant  purchased  a  policy  of  insur- 
ance sold  by  the  plaintiff,  subiect  to  a  condi- 
tion that  the  purchaser  should  pay  down  a 
deposit  of  20/.  per  cent.,  sign  an  agreement 
for  payment  of  the  remainder  on  the  8th  June, 
1835,  but  should  the  completion  of  the  pur- 
chase be  delayed,  the  purchaser  was  to  pay 
interest  on  the  balance  of  the  purchase  mone^ 
at  5/.  per  cent,  per  annum,  from  that  day  until 
the  purchase  was  completed.  The  nurchase 
was  not  completed  until  January,  I8o6,  when 
the  defendant  paid  the  purchase  money  and 
interest,  and  theplaintiff  then  delivered  to  him 
an  assignment  or  the  policy,  containing  a  re- 
lease of  the  defendant  from  all  claim  in  respect 
of  the  purchase  of  the  policy,  and  all  monies 
due  to  the  plaintiff  in  respect  thereof.  It  was 
afterwards  discovered  that  the  plaintiff's  attor- 
ney had  miscalculated  the  interest  by  34/. : — ^ 
Heldy  in  an  action  to  recover  this  sum,  that 
the  release  was  a  bar.    Harding  v.  Ambler^ 

4a 


RIGHT  OF    WAY. 

It  is  not  a  proposition  of  law,  that  n 
party  who  proves  his  right  to  use  a  road  for 
many  purposes,  is  entitled  to  use  it  for  all 
purposes ;  but  the  extent  to  which  be  has  used 
It,  is  a  fact  from  which  the  jury  ma)r  infer  a 
general  or  a  limited  right  of  user.  CowUngv* 
Higginson^  269. 

SHERIFF. 

iSee  Attachment.    Plbadino.    Writ  op 
Tbial. 

i.  The  Statute  1  Vict,  c  55,  relates  to  those 
sheriffs*  fees  only  which  are  payable  on  sales 
by  auction ;  and  has  not  repealed  29  El  is.  c 
4  Consequently  sheriffl  fees  under  the  latter 
Statute  remain  the  same  as  before  the  passing 
of  1  Vict  c.  55.     Daoies  v.  Griffiths,  339. 

2.  A  debtor  beine  in  custody  on  mesne  prtn 
cess,  the  sheriff,  after  the  return  of  the  writ 
and  the  expiration  of  the  time  for  putting 
in  bail,  allowed  him  to  be  absent  from  the 
prison  daring  two  mornings,  accompanied  by 
the  gBolor,'to  support  objeetions  before  the 
revising  barrister.  The  creditor  had  sustained 
no  damage  from  the  absence  of  ^  debtor. 
HeiA,  firtt,  that  the  sheriff  was  guilty  of  a 
breadi  of  duty ;  seeotkdly^  thsfl  the  creditor^ 


m 


WBgfn. 


IwThg  8iiitdii0d  ii<^  duu^  in  ftfit  or  in  Isv, 
could  not  niaiDtain  an  action  against  the 
sheriff.     f^lUam^yf^Mos^fh^f. 


SLANDER. 

J.  having  contracted  to  buHd  a  hcfttse  fbr  B.. 
employed  C.,  a  carpenter,  to  do  some  wooq 
irorit,  fbr  irhich  A.  had  dren  an  estimate.  The 
amount  of  the  bill  for  fiiis  work  exceeded  the 
estimate,  and  B,  applied  to  2>.  to  recommend 
him  a  sonrejror,  upon  which  D,  told  B.  that  he 
had  seen  C.  take  away  some  of  the  quarterings. 
B.  informed  A.  of  it,  who  came  to  />.»  and 
asked  him  if  he saitl  so,  and  D.  replied,  '■yes, 
I  saw  the  man  employed  by  vou,  take  from 
B.*f  house  two  large  pieces  or  qtiarteriiig ;  I 
ha1luo«d  to  the  man.** — HM,  in  an  action  of 
slander  bronght  by  €,  acainst  />.,  that  this  was 
apriTlleeed  oonHniintcaSon,and  that  the  plain- 
tiff could  not  recover  unless  It  appeared  that  the 
defendant  was  actuated  by  malicious  motiyes, 
iftiie  V.  SeweU,  83. 


SPmiTUAL  PERSONS, 

The  business  of  a  bankefr  is  within  the 
meaning  of  the  57  Geo.  3,  c  99,  s.  3,  which 
restrains  spiritual  persons  from  trading.  HtM 
▼.  FrankKn,  a 


STAMPS. 

By  agreement  in  writing  three  persons 
undertook  hi  consideration  of  J*s  discharging 
a  debt  due  from  B.  to  C,  amountiag  to  9001., 
with  costs,  that  eneh  woold  severally  pay  501, 
and  one  fourth  part  of  the  costs,  and  wonM 
execute  a  bill,  bond  or  note»  for  his  own  pro-* 
portion : — Held,  that  one  stamp  was  sufficient. 
RamMboUom  ▼.  DaviM,  BamtboUam  v.  Goideny 
464. 


STATUTE  OF  FRAUDSl 

1.  A  contract  for  the  sale  of  notatoes  then 
planted,  at  a  certain  sum  per  sacK,  to  be  duj^ 
up  at  the  usual  time  tor  digging  the  same,  is 
not  a  contract  fbr  the  sale'  of  an  Interest  in 
land,  within  the  Iburth  section  of  the  Statute 
of  Fnmds.    8tanhffy  v.  ifoHksitif  499. 

%  Where  there  is  a  joint  contract  for  several 
articles  of  difibrent  descriptions,  an  acceptance 
of  any  of  them  is  a  suffieieitt  part  acceptance  of 
the  whole  to  satisfy  the  17th  section  or  the  Sta- 
tute of  Frauds. :-  Thn<4clhncethntth»e«anrio 
suOeieDteoB  tract  within  theStatiite^)! Branca, 
msjr  be  takeniadrimtaga  «f  usider  ihe.getittal 


s-MTuwa. 

2&3£dw.6^c.iacnthe»). 
cer  T.  SwtuiuuU^  56. 


SURETY. 


BmrlMpm^ 


The  plaintiih,  who  held  certain  promiitory 
notes  as  a  collateral  security,  eave  by  de«I 
further  time  to  the  principal  debtor,  witboui 
the  consent  of  the  surety;  the  surety  sfte^ 
wards,  and  before  the  notes  became  due,  coo* 
vented  to  sueh  giring  of  time  i^Hetd,  that  tbe 
liability  of  the  surety  was  revived.  Quitrt, 
whether  such  a  deed,  executed  by  one  partner 
only,  **fot  self  and  partners,**  can  bind  the 
firm,  there  being  no  proof  of  a  consent  br  the 
others  to  that  mode  of  execution.  Smith  r, 
Whittr^  384. 


IITHES 

Debt  To  reeo«>er  •  certidn  aiiin»  daeunder 
a  tithe  compodtlon,  from  A/MobImv  18SS, 
to  MtthatAmm,  Vg^.  The  defesidaat  icW 
on  a  notice  to  qult»«tven  by  him  t*ibe  piuh 
ti£^  and  whleh  was  in  the.ruliowing  terns>*> 
<*  Take  notice,  that  i  ah^U  nn  mud  fren  the 
25th  day  oi  Mardi  next.  £ive  fwfc  amlpsyhi 
kind  all  the  great  andsinaB  iithet  aiming  Itob 
a  certain  farmf  called  /%  in:  the  aajd  pspih  «f 
L.  A.,  which  I  o»w  occupy.  Dated  Shis  IM 
dsy  of  September,  1835  T  (sigited)  ^  A^ 
/te/cj,  jSr«4  that  the  same  notice  H»  ^uit  «■ 
requisite  in  a  yearly  tithe  ooaaiHMiitiav  as  is  a 
tenancy  firom  year  to  year;  »eemdl(^  IM  ^ 
notice  in  this  eiise  wasinsiiffiaiiBnt,  aa  li  dii 
not  specify  the  tim^  of  di^er^Mokig  $ha  ssbp 
position.     Coode  v.  HowdU,  199. 


.   TRESPASS. 

1.  Trespass  will  not  lie  against  a  party  wbo 
lays  a  complaint  before  a  magistrate  who' bsi  a 
general  jurisdiction  brir  HmS  subject  matter, 
and  the  magistrate  tiiereupon  grants  a  warrsst, 
nnder  whiehTthn*  portf  efaatvsd  .ia  miemd» 
altlMMgh  the  pavticalar  can  as  «w  hi  vludi 
the.  magiatratehad  no  authority  to  net.  Wed 
v.  SmaUwoadf  117. 

2.  The  complainant  accompanied  the  con- 
jitable  who  had  the  execution  of  the  warrant, 
and  pointed  out  the  plaintiff  to  him:— JM^ 
that  this  was  Sufficient  evidence  to  go  to  the 
luryofapartt^ipafiod'intheatYeift.    id.  . 

a  If  a  paHjr  wnengfuMy  pkax^  tk»  gnodsef 
anoShtr  npan  his'owtt  land,  .thr  dsnie^  nf  sbs 
goods  nay!  entvtnnd  Mtake  Iheih^* 


6ICBST. 
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TtUMStL 

1.  B.J  a  boildm*,  undertook  for  k  certain 
•am  to  build  an  hotel  for  aeompanjr,  of  ^bieh 
the  detodants  were  the  trustees,  and  to  do  all 
the  work,  except  the  plumbing  and  ironmon- 
gery, which  were  to  be  done  by  the  defendants* 
workmen.  It  was  lig^reea,  that  if  B.  became 
bankrupt,  it  should  be  lawful  for  the  defend- 
anrs  to  take  possession  of  the  work  aSreoffy 
done^  and  put  an  end  to  the  agreement,  and 
that  they  should  pay  to  B.  so  much  money 
only  as  should  be  adjudged  to  be  the  value  of 
the  wwtk  ahr^udji  done  ond  fixed  by  him.  The 
defendants  employed  a  clerk  of  the  works, 
whose  duty  it  was  to  inspect  the  materials 
supplied  by  the  bankrupt,  and  none  were  used 
upo^  the  building  but  such .  as  had  been 
approved  by  him.  Sefore  the  hotel  was  com- 
pleted, B>  became  a  bankrupt.  Shortly  hefbre 
the  bankruptcy,  some  deal  sash-frames,  the 
subject,  amone  other  thing*,  of  the  present 
action,  were  lying  at  the  bankrupt's  premises ; 
to  these  the  ironmonsto  of  the  defendants  had 
supplied  pollies,  andln  this  state  thev  had  been 
■eeA  and  appv^red  by  tbe«lerfc  of  ihe  works. 
AAtor  tba  baidrmptcy^  the  sash-frames  were 
brought  to  the  defendants*  premises  r  Ike  as« 
signets  the*  made  a  demand  of  the  *«saBh* 
framesv*'  and  upon  the  defendaafts*  reflbsal  to 
deUTerihem,  brought  an  action  of  trwer: — 
Hdd,  ftfst,  that  Uils  #as  a  contract  for  the 
performaaoe  of  certain  work,  and  not  for  the 
ssde  of  goods,  and  that  the  sash-frames  did  not 
beootae  the  property  of  the  defendants  until 
they  Were  fixed  to  the  bunding.  Held  also, 
that^aHhough  the  defendants  m%htbe  entitled 
to  keep  tM  sBah*frames  for  the  purpose  of 
severing  llie  pullies,  yet  a  demand  of  the  sash* 
fratneS  generally,  and  a  getierat  r^sal,  were 
ervdencs  Of  li  oonrerslon.     THpp  v.  Armfiage. 

2.  SemUe^  that  the  defendants  need  not 
have  pleaded  specially  that  they  kept  the  sash- 
frames  for  the  purpose  of  removing  the  pullies. 
dd. 


VENUfi. 

An  applioation  to  change  the  tfenue  under 
speoial  ciscumstancss,  may  be  made  before 
issue  joined,  if  the  Court  can  see  what  the 
issue  will  be.     Dewier  v.  Collegj  345* 


WAGfig. 

To  an  action  broi^ht  to  recover  the  ^uni  of 
\Gl.  17«.  &/.,  for  seaman^s  wages,  the  defendant 
pleatM  thaSfc  the  service  of  the  plaintiff  was 
pcfftemed  under  an  agreement  made  in  pmr'- 
suaBe&of9&6W.  4,o.U^,  whereby  the  plain- 
tiff agreed  that  be  would  serve  on  boara  the 
ship  C.  from  the  port  of  London  io  C,  and 


}ktM.  to  a  port  of  d^ivety  in  the  United  King- 
dom :  that  afterwards,  and  before  the  period 
for  which  the  plaintiff  had  a^eed  to  serve  was 
completed,  and  after  tiie  said  ship*s  arrival  at 
her  port  of  delivery,  and  before  her  eaigo  had 
been  discharp;ed,  to  wit,  at  the  port  of  lAver* 
oooly  the  plaintiff  did  wilfully,  and  without  the 
leave  and  permission  of  the  defendant  or  the 
master,  or  other  person  in  command,  absolutely 
desert  the  said  ship,  whereby,  ^nd  according  ta 
the  said  Statute,  he,  the  said  plaintiff,  forfeited 
to  the  defendant,  the  owner  of  the  said  ship, 
bis  said  wages  or  salary.  The  replication 
traversed  the  absolute  desertion.  The  question 
being,  whether  the  entire  wages,  or  only  a 
month*s  wages,  were  forfeited :— >/fe^,  that 
that  question  was  on  the  record.  Held  also, 
that  a  seaman  who,  after  the  arrival  of  a  ship 
at  her  port  of  discharge,  but  before  her  dis- 
charge, quits  her,  and  does  not  return,  does 
not  forfeit  all,  but  only  a  month^s  wages, 
At  Donald  v.  JopUng,  Til. 

WARRANT. 

1.  An  order  under  U  O,  2,  c  19,  s.  14, 
which  states  that  witnesses  were  examined  by 
the  magistrates  upon  oath,  is  not  bad  because 
it  omits  to  allege  that  the  witnesses  were 
examined  upon  oath  as  to  the  value  of  the 
goods  removed.     Cotter  v.  fFilion^  141. 

2.  A  warrant  of  commitment  is  not  invalid 
for  omitting  to  state  that  complaints  were 

;  made  in  writing,  ai|d  that  the  witnesses  were 
examined  upon  oath,  if  statements  to  that 
effect  are  contained  in  the  order,  and  the 
order  is  Incorporated  in  the  warrant    Id, 

3b  Magistrates  aw  empowttrsd  by  H  G.  S, 
e.  19,  to  determine  whether  foods  have  bosa 
rteovsd  firawkUeni^f  evni .  in  casts  srheri 
there  arseonfUslIng  titles  to  the  premisss*  iek 


WARRANTY. 

The  lather  of  the  ptadnilff  purchased  a  gu» 
at  the  shop  of  the  dsfemlstit,  aadotatcd  at  th« 
time  that  be  purchased  it  for  the  useof  hmsseif 
and  his  sons.  The  defendant  wartanted»  and 
represented  that  the  gun  was  hiade  by  iV;,  and 
was  a  good,  safe  and  secune  gun.  The  plains 
tiff  usd  the  gun,  which  exploded  and  sliattered 
his  arm  >— ^/d^  that  the  action  was  maintain^ 
able,  on  the  ground  of  fiaudL  ipftri  v.  Ltmg* 
ridge,  3!i5. 


WAY. 

Where  the  plaintiff  declares  in  trespsM 
pigaiiat  tiie  defendant  for  breakhig  and  enter* 
ing  his  sloso  with  horsss  and  carriages,  and 
the  defendant  pleads  a  general  right  of  way 
over  the  dose  for  horses  and  carriages,  the 


mo 


DIGEST. 


plaint! AT  may  alievr,  without  a  neW  assignment, 
that  the  defendant  ie  not  entitled  to  convey 
<*  coals'*  alonp:  tlie  close  in  question*  Cowling 
▼.  HiggifuoHy  269. 


WILL, 

See  PaoBATB  Duty. 

1.  A  testator  beine  possessed  of  two  bouses 
and  gardens,  devised  them  to  trustees  in  the 
following  terms ;— **  Upon  trust  that  they,  the 
said  D.  />.  and  J,  M,y  do  and  shall  par  and 
apply  the  rents,  issues  and  profits  thereof  unto 
my  wife,  M.  J.f  yearly,  during  so  long  a  time 
as  she  shall  remain  a  widow ;  and  from  and 
after  the  determination  of  that  estate  to  the 
use  and  behoof  of  all  and  every  of  my  child  or 
children  by  my  said  wife,  M.  Jl,  equally  to  be 
divided  between  them,  share  and  share  alike, 
and  the  lawful  issue  of  their,,  or  her,  or  his 
bodies  or  body  fur  ever ;  and  for  default  of 
such  JMue,  to  the  use  and  behoof  of  my  nephew 
/>.  «A.,  his  heirs  and  assigns  for  ever.  I  give, 
devise  and  bequeath  unto  my  daughter  F.  J, 
the  sum  of  300/.,  to  be  paid  her  when  she 
attains  the  age  of  twenty-one  years,  and  the 
house  where  she  now  lives,  after  the  decease  of 
her  mother,  or  the  day  of  her  intermarriage. 
Also  I  give,  devise  and  bequeath  unto  my 
daughter  R.  J.  the  sum  of  300/.,  when  she 
attains  the  age  of  twenty-one  years,  and  the 
house  now  in  the  occupation  of  2>.  />.,  afler 
the  decease  of  her  mother,  or  the  day  of  her 
intermarriage."  The  two  houses  separately 
devised  to  the  two  daughters  were  the  same  as 
those  mentioned  in  the  former  part  of  the  will. 
The  testator,  at  the  time  of  his  death,  left  no 
other  children  than  the  two  daughters  men- 
tioned in  his  will,  and  they,  after  the  death  of 
their  mother,  M. «/.,  entered  into  the  separate 
possession  of  the  two  houses.  F,  «/.,  one  of 
the  daughters,  afterwards  died,  and  the  defend- 
ant, her  husband,  continued  in  possession  of 
the  dwelling-house  in  her  occupation.  An 
ejectment  having  been  brought  ov  the  other 
daughter  to  recover  an  undivided  moiety  of 
tiiiS  house : — Held,  that  the  two  daughters  took 
an  estate  for  life  in  each  house,  with  remainder 
to  them  as  tenants  in  common  in  tail ;  and, 
therefore,  that  the  plaintiff  was  entitled  to 
recover.    Doe,  dem.  Amloi  v.  Daviee,  439. 

2.  Testator  gave  and  deviged  to  his  wife,  his 
daughter,  and  her  husband,  and  their  heirs, 
certain  real  estates,  to  hold  to  them,  and  the 
survivors  and  survivor  of  them,  and  the  heirs 
of  the  survivor,  on  trust,  to  permit  his  wife  to 
receive  the  net  rente  during  her  life,  without 
preiudice  to  a  rent'Charge  to  his  daughter, 
under  her  marriage  settlement ;  and  alter  the 
decease  of  his  wife,  upon  further  trust,  &c. : — 
Held,  that  the  legal  estate  vested  in  the  trustees. 
Barker  v.  Greenwood,  389. 

3.  The  testatrix,  alter  devising  her   real   , 


estate  to  S,  K,  and  then  to  J.  iT.,  for  life,  if 
he  survived  her,  gave  and  deviaed  the  same 
unto  **  their  second  son,  and  the  heirs  aad 
assigns  of  such  second  son  for  ever/*  '  At  the 
time  of  making  the  will  they  had  had  thne 
sons,  but  only  one  was  living,  wliich  circun- 
stance  the  testatrix  was  aware  oil  Afterwards, 
and  before  the  death  of  the  testatrix,  a  fourth 
son  was  bom,  and  died,  and  tliere  was  a  fitth 
son  born,  who  survived  the  testatrix  ^rBrld^ 
that  after  the  death  of  S.  K.  and  J.  K^  the 
fifth  son  was  entitled  to  take  under  the  terms 
of  the  devise.     King  v.  Bennett^  289. 

4.  Testator  devised  his  freehold,  copytioM 
and  leasehold  estates  to  his  wife  tor  life,  sim) 
from  and  after  her  decease,  to  his  son  aad 
daughters.  '*  and  their  lawful  ttrue  retpfcttvefr 
in  tail  general,  with  benefit  of  survivonhip  to 
and  amongst  the  issue  respectively,  as  tentnti 
in  common,  and  not  as  joint  tenants  :***— tffM, 
that  by  the  word  "  issue,**  the  testator  mstt 
be  taken  to  have  meant  *'  children,**  and  thst 
his  children  took  life  estates,  as  tenants  in  com- 
mon, in  the  freehold  and  copyhold  lands,  whh 
contingent  remainders  to  their  children  hj 
purcluue,  as  tenants  in  common  in  tail,  with  ' 
cross  remainders  over ;  and  that  the  childm  ' 
and  grand-children  took  corresponding  intererti 
in  the  leasehold,  by  way  of  executory  beqoftt 
Cureham  v.  Newland^  296. 

5.  Devise  of  real  estates  to  A,  aod  A, 
'*  equally  between  them,  to  take  as  joint  tenants, 
and  their  several  and  respective  heirs  ud 
assigns  for  ever;** — Held,  that  the  den»es 
took  an  estate  for  life  at  joint  tenants,  with 
remainder  to  each  of  them,  as  tenants  io  cod- 
mon  in  fee,  after  the  death  of  Uie  surrlTur. 
Doe,  dem.  Litilewood  v.  Oreen,  314. 

.6.  A  married  woman,  by  her  tnarriage  nttJe- 
ment,  had  power  to  appoint  certain  land  to 
uses  by  her  last  will  and  testament,  "ligscd 
and  published  in  the  presence  of,  and  atteited 
by  three  witnesses.**  She  devised  all  her  pro- 
perty, real  and  personal,  but  did  not  refer  to 
the  power.  The  attestation  stated  the  will  to 
be  signed,  sealed  and  delivered  by  the  testatrix 
in  the  presence  of  three  subscribing  witnesses: 
'-'Held,  that  delivery  is  equivalent  to  publica- 
tion of  a  will,  and  that  this  was  a  due  txtat- 
tion  of  the  power.     Curleis  v.  Kenriek,  I20L 


WITNESS. 

1.  An  objection  to  the  competency  of  a  wit- 
ness must  be  taken  on  the  poir  dire.  Dewdemg 
V.  Palmer,  462. 

2.  The  declaration  stated,  that  whereas  io  a 
certain  action  of  ejectment,  such  proccedinp 
were  held,  that  afterwards,  on  the  3Ist  ^enh, 
1838,  before  certain  justices  of  Assise  and  AVii 
Prius,  at  Taunton,  in  the  county  of  Somertd, 
a  certain  issue,  before  them  joined  in  the  said 
pica,  came  on  to  be  tried.    And  whereas  before 


DIGEST. 


S2I 


the  trial  of  the  said  issue,  to  wit,  on  the  2l8t 
March,    the  plain  tiffs  sued  out  a  subpcena, 
directed  to  the  defendant^  commanding  him  to 
appear  before  the  justices  assigned  to  hold  the 
Assizes  in  and  for  the  county  of  Somerset,  at 
Tttunton,  in  the  said  county,  on  Saturday^  the 
31st  JHartk  then  instant,  and  so  from  day  to 
day  till  that  cause  should  be  tried,  to  testify, 
&c.,  -in  the  said  action  then  depending,  and  to 
produce  certain  documents  on  the  trial  of  tlie 
said  issue,  and  that  although  the  defendant 
might  have  appeared  at  tlio  trial  of  the  said 
isstte,  and  might  have  produced  the  said  docu- 
ments at  the  time  and  place  aforesaid,  on  the 
said  trial  of  the  said  issue,  yet  the  defendant 
would  not,  at  the  time  and  place  aforesaid,  on 
the  trial  of  the  said  issue,  at  the  time  and  place 
aforesaid,  produce  the  said  documents.    The 
replication  stated,  that  the  trial  of  the  said 
issue,  in  the  said  declaration  mentioned,  took 
place  on  the  6th  day  of  Aprils  1838,  and  that 
the  defendant  could  have  appeared  at  the  said 
trial  of  the  said  issue: — Held^  first,  that  it 
aufliciently  appeared,  on  general  demurrer,  that 
th«  trial  referred  to  in  the  subpoena  took  place 
at  the  Assizes  mentioned  in  the  declaration. 
Seamdbf^  that  an  averment  that  ''the  appear- 
ance of  the  defendant  was  material  and  neces- 
sary at  the  trial,'*  was  equivalent  to  an  aver- 
ment that  the  plaintiflb  had  a  good  cause  of 
action.     Thirdly,  that  an  action  will  lie  for 
disobedience  to  a  subpcena  served  after  the  first 
day  of  the  Assizes,  and  commanding  the  wit- 
ness to  attend  on  that  day,  and  so  from  day  to 
day  nntil  the  cause  is  tried,  provided  the  trial 
takes  place  within  a  reasonable  time  after  ser- 
vice of  the  subpoena.    Pourihhf,  that  it  is  not 
necessary  to  aver  that  the  absence  of  the  defend- 
ant, at  a  witness,  was  the  sole  cause  of  the 


plaintifTs  failing  in  their  action.  That  that 
fact  is  important  only  with  regard  to  the 
amount  of  damages  tu  be  recovered  in  an  action 
against  such  witness.  Fifthly,  that  an  aver- 
ment, that  the  defendant  would  not  appear  or 
produce  certain  documents  at  the  time  and 
place  of  trial,  although  he  was  then  and  there 
solemnly  called  upon  for  that  purpose,  is  suffi- 
cient on  general  demurrer,  bavis  v.  LoveU. 
461. 


WRIT  OF  TRIAL. 

1.  The  first  count  of  the  declaration  stated, 
that  in  consideration  that  the  plaintiff  would 
buy  of  the  defendant  a  certain  horse  for  7L  2s. 
6d,,  the  defendant  promised  that  he  was  a  quiet 
worker,  and  would  go  well  in  spare  harness : 
Breach,  that  the  horse  was  not  a  quiet  worker, 
and  that  the  plaintiff  was  put  to  ex  pence  in 
keeping  it.  There  were  also  counts  for  money 
had  and  received,  and  on  an  account  stated  :~^ 
Held,  that  this  was  a  case  triable  before  the 
sheriff,  under  the  Writ  of  Trial  Act.  AUen  ▼. 
Pink,  207. 

2L  a  writ  of  trial  was  directed  to  the 
Sheriff's  Court  in  London,  The  writ  was 
returnable  on  the  19th  January ;  a  Court  was 
holden  on  the  18th,  and  adjourned  until  the 
20th,  on  which  day  the  cause  was  tried.  Mor^ 
timer  v.  Preedy^  157. 

3.  Semble,  that  the  judge  had  no  jurisdiction 
to  try  the  cause  after  the  writ  was  returnable. 
Id. 

4.  Quare,  as  to  whether  debt  for  use  and 
occupation,  by  the  assignee  of  the  reversion 
against  the  lessee,  is  local.    Jd 


EXD  OP    VOLUME    I. 


raiNTED    FOH   R.   PHENEY,  69,  CIIAMCriRT    LANK. 
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TERM  REPORTS  in  trb  EXCflEQUER. 

similar  discretion.  In  this  case,  it  would  be  unjust  to  deprive  the  sttomey 
of  his  costs,  as  it  is  the  first  time  the  question  has  occurred  with  respect  to 
an  award.  The  Master  must  use  his  discretion,  and  not  consider  himself 
bound  to  tax  on  the  lower  scale. 


Aldkrson,  B. — The  directions  to  taxing  officers  apply  only  to  the  taxation 
of  costs,  as  between  party  and  party.  But  still  the  attorney  should  be  can?- 
ful  not  to  incur  more  costs  than  are  likely  to  be  allowed  to  his  client*  and, 
at  all  events,  he  ought  to  see  that  the  barrister  to  whom  the  cause  is  referred 
has  power  to  certify  for  the  higher  scale  of  taxation.  Still,  an  attorney  must 
not  be  placed  in  the  situation  of  conducting  a  cause  at  his  own  peril.  The 
Master  must  exercise  his  discretion  in  this  case ;  and  as  it  is  the  first  instance 
of  the  kind,  he  may  use  a  more  liberal  discretion  now  than  in  future. 


GukNBY,  R,  and  Maulr,  B.,  concurred. 


Rule  granted. 


Parks,  B.,  afterwards  said  that  the  rule  nut  naai  be  served  on  the  assig- 
nees of  the  plaintiff;  and  that  on  their  not  appearing  to  shew  cause  against  it, 
it  would  be  absolute,  as  of  course.  The  assignees  not  having  appeared  to 
shew  cause,  the  rule  was  afterwards  made 

Absolute. 


Ward  v.  Pbarson. 


ASSUMPSIT  on  a  special  contract     The  declaration  stated,  that  the 
plaintiff  was  a  licensed  victualler,  and  the  defendant  was  a  carpenter 
and  builder  ;  and  that  in  consideration,  &c.,  the  defendant  promised  the 
plaintiff  that  he  would,  before  the  28th  of  June  (the  day  of  the  coronation), 
erect  a  lKx>th,  or  building,  and  fit  up  the  same  according  to  certain  plans 
agreed  upon  l)etween  them,  for  the  sum  of  20^     Breach,  thai  the  defendant 
did  not  so  erect,  &c.,  according  to  certain  plans.     Pieoi :  firet^  nanHUMump^ 
Mtt ;  second,  that  the  contract  was  afterwards  rescinded  by  the  parties.     At 
the  trial,  before  Lord  Abinger,  C.  B.,  at  the  London  Sittings,  after  Hilarif 
Term,  1839,  the  contract  proved  was,  that  the  defendant  should  erect  seals 
and  tables,  for  25/.,  five  days  before  the  28th  /«m«.     The  defendant's  counsel 
contended,  that  the  contract  declared  upon  had  not  been  proved,  and  that  the 
triu,thejadgd   plaintiff  ought  to  be  nonsuited.     The  learned  judge  refused  to  nonsuit,  and 
record  by  sub-    ordered  the  record  to  be  amended  by  substituting  the  words,  **  erect  seau 

followm  ^^o*-    *"^  ^^^  ^^  ^^''^  ^  ^^^  ^  ^^  ^^''^*  *'  ^"^^  *  ^^°^^^  ^^  building,  acoord- 
tract  in  Leu  of  ing  to  certain  plans,  for  the  sum  of  20/.**     The  jury  found  a  verdict  for  the 
plaintiff,  damages  6iL 


Th«  declarition 
■taCed  that  lh« 
llefendmnt 
•'  tfrrccd  to 
erect  m  booth 
or  building, 
aod  fit  up  the 
Mine  be/ore  tho 
SSth /ime,  ac- 
cording to 
certain  plant 
agreed  on  be- 
tween him  and 
the  plaintiif, 
for  tne  sum  of 
20/."    This 
contract  not 
harinff  been 
proTM  at  the 


the  one  declar- 
ed upon: 
**  The  defend- 
ant agreed  to 
CI  ect  seats  and 
tables  tor  SN." 
/frit(.oniii0tHin 
for  a  npw  trial 
on  the  ground 
of  the  ^nModmen*  being  ivproper,  that  the  amendment  was  right. 


Ptatt  now  moved  for  a  new  trial,  under  the  23d  section  of  the  Stat  3  ft  4 
Will,  4,  s.  42,  on  the  ground  that  the  amendment  was  improper.  The  coo- 
tract  proved  diflers  entirely  from  that  declared  upon.     If  a  party  may  allege 
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a  contract  lo  erect  a  booth,  on  certain  plans,  for  20/.,  and  prove  a  contract  to      Eweheqmer, 
erect  seats  and  Ubles,  witboul  plans,  for  25/.,  a  laxity  of  statement  will  be         ^^^^^ 
introduced  that  may  prove  extremely  prejudicial  to  defendants.     The  contract  v. 

proved  diftrs  as  much  from  that  declared  upon,  as  an  agreement  to  build  a 
house  varies  from  an  agreement  to  erect  a  steam-engine. 

Lord  Amifon,  C.  B.-^Wben  this  question  was  discussed  before  me,  at  the 
trials  1  felt  much  reluctance  to  amend  the  record,  because  I  considered  the 
two  contracts  to  be  substantially  difierent  in  character.  But  upon  further 
consideration,  1  think  I  was  right  in  making  the  amendment 

Parkb,  B. — I  think  the  present  case  comes  within  the  scope  of  the  Act  of 
Parliament.  The  amendment  was  made  in  a  matter  that  "  was  not  material 
to  the  merits  of  the  case.'*  I  quite  approve  of  the  course  taken  by  the  Lord 
Chief  Baron,  and  think  this  rule  ought  to  be  refused 

Aldirson,  B. — The  first  question  in  this  case  was,  whether  there  was  a 
contract  or  not.  The  second  was,  whether  it  was  rescinded,  not  whether  it 
contained  particular  expressions.  If  a  plaintiff  eould  be  turned  round  at 
the  trial,  on  the  grounds  suggested  by  the  defendant's  counsel,  the  object  of 
the  Act  of  IHurliament  would  be  defeated.  The  parties,  in  feet,  came  to  try 
whether  there  was  a  contract  or  not.  A  contract  was  proved ;  and  although 
it  varied  in  some  respects  from  the  one  dechtred  upon,  yet  the  variance  was 
not  as  to  a  matter  material  to  the  merits  of  the  case. 

MauLB,  B.— In  all  cases  of  contracts  not  reduced  to  writing,  thero  must  be 
some  uncertamty  as  to  what  will  be  proved  at  the  trial.  The  mischief  arising 
from  this  circumstance  was  intended  to  be  remedied  by  the  Act  of  Parliament. 
I  think  there  was  just  ground  for  amendment 

Rule  refused. 


Hallbtt  v.  Hallbtt. 

npHIS  was  a  rule  calling  upon  the  defendant  to  shew  cause  why  the  award   An  arbitrator 
made  in  his  Cavour  should  not  be  set  aside   on  the  ground  of  its  hav-  ^^  ^^^^T^ 

.  1  ,  ***  enlarge  th« 

ing  been  made  after  the  arbitrator  s  authority  had  expired.     The  reference  time  of  making 

took  place  under  a  judge's  order,  which  ^ve  the  arbitrator  power,  by  indorse-  jlldoi^men^^on 

ment  on  the  order,  of  enlarging  the  time  for  making  his  award.    The  arbitra-  ^^«  ^^^^  ^^ 

tor  being  anxious  to  enlarge  the  time,  applied  to  the  plaintiff's  attorney  for  a  pu^^totbe^ 

form  of  enlargement,  and,  in  pureuanoe  of  directions  received  from  him,  wrote  ^"^^^^  a^" 

the  following  words  on  the  back  of  the  order : — **  I  direct  that  a  rule  of  this  Court  reeeired  from 

shall  be  applied  for  to  enable  me  to  enlarge  the  time  for  making  my  award. —  raU^vnent?^ 

/.  S.**     No  rule  of  Court,  for  the  purpose  of  enlargement,  was  ^ver  applied  ^  p«nuanoe 

for,  and  the  parties  proceeded  with  the  reference  without  taking  any  obiection  wrote  mi  the 

to  the  want  of  it  Y^.f.  «»•  «'^- 

der,  "  I  direct 
tint  a  rule  of  tlila  Oourt  tliall  be  applied  for,  to  enable  me  to  enlarse  tbe  time  for  making  my 
award."     No  rule  of  Oourt  in  purauanee  of  this  direction  wae  appfied  for,  and  all  the  parties 
proceeded  with  the  reference. 
The  Court  HMiht  enUrgeneat  euiBcient,  and  reftieed  to  set  aside  the  award. 
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Barslow  shewed  cause. — ^The  arbitrator  appears  to  have  thought  that  a 
rule  of  Court  was  necessary,  to  enable  him  to  enlarge  the  time  for  making 
his  award.  He  therefore  gives  a  direction  that  such  rule  shall  be  applied 
for»  but  the  direction  was  superfluous,  and  the  non-compliance  with  it  will 
not  vitiate  the  award,  especially  when  the  plaintifl'^s  attorney  during  the 
reference  made  no  objection  to  the  supposed  irregularity.  He  cited  Hdldm 
V.  Ghuiooek  (a).    He  was  then  stopped  by  the  Court, 

Arehbold,  eonlril.— The  arbitrator  directs  that  the  enlargement  shall  take 
place  in  a  certain  mode,  and  his  direction  has  not  been  complied  with.  It 
would  have  been  sufficient  if  a  rule  of  Court  had  been  obtained  before  making 
the  award.  The  meaning  of  the  arbitrator  is  that  he  will  consent  to  an 
enlargement  if  it  is  made  by  a  rule  of  Court  Halden  v.  Glatseoek,  is 
an  authority  in  favour  of  the  plaintiff.  The  present  application  is  made 
by  the  plaintiff,  who  was  not  a  party  to  the  act  of  his  attorney  in  giving  the 
form  of  enlargement.  The  attorney  acted  merely  as  a  friend  of  the  arbi- 
trator. 

Parke,  B.— This  rule  must  be  discharged  with  costs.  I  think  this  en- 
largement of  the  time  is  sufficient.  The  arbitrator  by  his  indorsement  meant 
to  8ay  that  it  was  fit  that  an  enlargement  should  be  made.  Besides,  the 
attorney  for  the  plaintiff  goes  on  with  the  reference,  without  making  any 
objection  to  the  want  of  a  sufficient  enlargement  There  is  evidence  of  a 
parol  submission. 

Aldbrson,  B. — I  am  inclined  to  think  that  this  enlargement  is  good. 
The  arbitrator  enlarges  the  time,  and  requests  the  Court  to  concur  in  his 
act  But  the  concurrence  of  the  Court  is  not  necessary.  This  rule  must  be 
discharged. 

GuRNBV  and  Maulb,  Bs.  concurred. 

Rule  discharged  with  costs. 

In  answer  to  an  application  that  the  planitiff^s  attorney  should  be  com- 
pelled to  pay  the  costs,  the  Court  said  they  would  not  make  such  an  order, 
for  the  attorney  was  not  a  party  to  the  rule,  but  that  in  all  probability  he 
would  see  the  propriety  of  paying  the  plaintiff^s  costs 

(a)  8  D.  &  Ry.  151;  5  &  &  Cres.  390. 


BORTHWICK  V.  RaVBNSCROPT. 

An  tAd«Tit,  itt  \  RULE  had  been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why  a 

Xjr.rt  *  dUtringoi,  issued  in  this  case,  ajiould  not  be  set  aude,  on  the  ground 

•side  ft4M«  of  its  having  been  moved  for  four  months  subsequently  to  the  date  of  the 

(ovSm  the  de-  wnt  of  sunuuons. 

scriDtion  of  the 

">  the  etuie,  ■■  stated  in  the  writ  of  Bummone. 


Ratensc&opt. 
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Hymfrey  shewed  cause,  and  objed'ed  that  the  defendaQt^s  affidavits  were      Exduiqugr 
impfx>perly  entitled.      The  action  was  commenced  by  ^^  John  Borthwiek,    Bobthwick 
against  Hmvry  Ravenicrofi  ;^  whereas  the  defendant's  affidavits  were  entitled 
'*  Jakn  BarUiwiek^  plaintiff,  and  Humphry  William  Ravemero/t,  sued  as 
Henry  Ravenwrofi,  defendant.*' 

€rfsyp.  eonirdf  contended,  that  the  defendant,  having  been  sued  in  his 
wrong  name^  was  entitled  to  give  his  proper  name  in  his  affidavit,  and  that, 
at  all  events,  the  Court  would  allow  him  to  amend. 

iW  Curiam  —This  affidaTit  is  entitled  '«  John  Borihwieh,  and  Hum^ 
phry  William  Ravenseroft,  sued  as  Henry  Ravenecro/ty  There  is  no  such 
cause  before  the  Court.  There  is  a  cause  in  which  "  Henry  Raveneeroft'^  is 
the  defendant,  and  although  the  real  party  sued  does  not  bear  the  name  of 
**  Henry^  still  the  cause  mnst  remain  in  that  state  until  the  defendant  has 
appeared.  The  rule,  must,  therefore,  be  discharged,  on  the  ground  of  the 
affidavits  being  wrongly  entitled,  but  without  costs. 

Rule  discharged,  without  costs. 


Sugars  v.  Concanbn. 

nPHE  defendant  was  arrested  by  a  judge's  order,  under  the  dd  section  of  On  ebewmg 

the  Imprisonment  for  Debt  Act,  1  &  2  Viei,  c.  110,  and  gave  a  bail-  T^e^thl"* 

bond.     The  third  section  enacts,  *'  That  the  sheriff  or  other  officer  to  whom  Onnrt'inli  not 

any  such  writ  of  eapiae  shall  be  directed,  shall,  within  one  calendar  month  ^^^of  a*^ 

after  the  date  thereof,  including  the  day  of  such  date,  but  not  afterwards,  pro-  \^f*  ^^^ 

ceed  to  arrest  the  defendant  thereupon.*'     The  defendant  was  arrested  within  TerifiLTby 

the  month ;  but  the  copy  of  the  oapiae  served  upon  him,  stated  that  the  writ  5^^^**»  ?''  *^* 

•         .j»          jt                  X     ^         ..  rui©  ti  not 

was  to  contmue  m  force  four  months  from  its  date.  drmwn  up  on 

A  rule  niei  was  obtained,  calling  upon  the  plaintiff  to  show  cause  why  the  '*Q!2r«*'irho- 

bail-bond  should  not  be  delivered  up  to  be  canceUed.     The  arrest  was  made  ther  «i  trrrat, 

on  the  28th  March,  and  the  present  rule  was  not  obtained  till  the  17th  April  ?Stot!*i  \l%^ 

It  appeared  also,  that,  by  an  order  of  Coltman,  J.,  made  at  chambers,  an  appli-  Tj^l^  ^^^'  *' 

cation  to  cancel  the  bail-bond  had  been  made  shortly  after  the  arrest,  but  the  whore  the  copy 

order  of  the  judge  was  not  verified  by  affidavit,  nor  was  the  rule  dmwn  up  ^^St^he 

on  reading  it.  writ  it  to  be  in 

force  for  four 

W.  H  Waison,  now  shewed  cause,  and  contended,  that  the  application  to 
set  aside  the  bail-bond,  on  the  ground  of  irregularity,  was  made  too  late. 
That  the  judge^s  order  could  not  be  used,  as  the  present  rule  wait  not  drawn 
up  on  reading  it,  nor  was  it  verified  by  affidavit.  He  cited  Braehour  v. 
Ru99eU{a). 

J,  W»  Smith,  eonird,  insisted  that  the  Court  would  take  judicial  nolioe  of 
(a)4Bing.N.C.31i  3  Hodges, 242 ;  Malso  Daiy  v.  JI/aAo/i,ib.8^  3Hodgei,261. 


months  instead 
of  one 
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Egtkeq/m^, 


the  order,  sinoe  all  the  jiidget  had  a  concurrent  juritdiction  in  matiert  of 
practice  arising  in  the  superior  Courts. 

At  Curiam, — The  applicotion  to  deliver  up  this  bail-bond  is  made  too 
late,  and  must  be  discharged^  with  costs.  We  cannot  take  notice  of  the  order 
of  Mr.  Justice  Colhnan,  as  it  is  uot  verified  by  affidavit;  and  the  present  rule 
is  not  drawn  up  on  reading  it  If  the  defendant  intended  to  reHy^^pon  the 
order,  he  should  have  notified  to  the  other  side  his  intention  of  using  it,  and 
then  they  might  have  been  prepared  to  answer  it.  The  defendant,  not  having 
taken  that  step,  the  other  side  may  think  he  does  not  intend  to  rely  upon  it. 

Rule  dischaiged,  with  costs 


Tht  pUintiffs 
eorenanted 
with  the  de- 
lendant  to  buj 
of  him  a  cer- 
tain butiiiest, 
paying  20(M.,  in 
the  first  in- 
stance, and  a 
further  sum  at 
a  future  period. 
The  plaintiflii 
wore  to  be  at 
libertv,  at  the 
end  of  a  year 
and  a  half,  to 
abandon  the 
purchase ;  in 
which  caie,  the 
defendant  was 
to  re-pay  them 
50i.,  part  of  the 
money  advanc- 
ed.   The  de- 
fendant was 
afterwards  dii- 
charged,  under 
the  InaolTent 
Act,  upon 
which  the 
plaintiffs,  with- 
in the  time 
specified,  aban^ 
doned  the  pur* 
chase,  and 
brought  an 
action  to  reco« 
▼er  the  501. 
Held,  that 
this  was  not 
such  a  debt  se 
could  be  asoer* 
tained  at  tht 
time  of  the  iiv* 
soWency,  and, 
therefore,,  that, 
the  defendant 
was  not  die* 
cliarged  from  it. 


Brown  and  another  v.  Flsktwood. 

QOVENANT.  The  declaration  sUted,  that  the  plaintifls  oovenanted,  by 
indenture,  to  buy  of  the  defendant  his  business  of  an  attorney,  and,  in 
consideration  thereof,  to  pay  him  the  sum  of  200/.,  in  the  first  instance,  and 
the  further  sum  of  200/.  within  a  certain  period.  That  it  should  be  lawfiil 
for  the  plaintiib,  at  the  end  of  a  year  and  a  half,  to  complete  the  porchaie, 
or,  on  giving  notice  of  their  intention  to  the  defendant,  to  vacate  the  deed  and 
abandon  the  purchase.  That  in  the  event  of  their  abandoning  the  pnrchsse, 
the  defendant  covenanted  to  re-pay  them  the  sum  of  60£,  paid  by  them  to 
the  defendant  in  the  first  instance. 

Bnaeh,  that  although  the  defendant  had  notice  of  the  intention  of  the 
plaintiib  to  abandon  the  purchase,  yet  that  he  had  refused  to  re-pay  the  sua 
of  50' 

Fiea :  discharge  under  the  Insolvent  Debtors*  Act. 

At  the  trial,  before  Paittson,  J.,  at  the  SHajfffard  Summer  Assises^  it  ap* 
peared»  that  the  indenture  in  question  was  dated  the  29th  Mareh^  1837.  Tluit 
the  defendant  was  discharged  under  the  Insolvent  Debtors*  Act,  in  Auguat^ 
1 838 ;  and  t  hat,  in  the  Sepiembw  of  that  year,  the  plaintifls  gave  the  ddendant 
notice  of  their  intention  to  abandon  the  purchase.  The  jury  found  a  verdict 
for  the  plaintiffs,  with  60/.  damages ;  and  the  defendant  had  leave  to  enter  s 
verdict  for  him,  if  the  Court  should  be  of  opinion  that  the  debt  was  barred 
by  his  discharge  under  the  Insolvent  Act. 

Whatehy  now  moved  accordingly.— The  defendant  is  discharged  from  this 
debt  by  the  operation  of  the  51st  section  of  the  Insolvent  Act,  7  Gto.  4, 
c.  57,  which  enacts,  that  a  prisoner's  discharge  shaU  extend  **  to  any  sum  or 
sums  of  money  which  shall  b^  payable  by  way  of  annuity  or  otkerwiw^ 
at  any  future  time  or  times,  by  virtue  of  any  bond,  eot>man/,  or  other 
securities,  of  any  nature  or  kind  whatsoever.'*  The  sum  in  question  was  a 
sum  payable  **  by  way  of  annuity  or  otherwise,^  as  it  was  paid  at  the  option 
of  the  plaintiffs,  and  was  a  contingency  capable  of  being  calculated.  In  Es 
parte  Tindal  (a),  a  party  had  covenanted  to  cause  4000/.  to  be  paid  to  bis 

(a)  8  Bing.  402 ;  I  M.  &  Scott,  60r ;  I  Mont.  &  Mac.  415 ;  1  Dea.  &  ChiU  291. 
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wire  s  trustees,  within  twelve  months  after  his  death,  in  trust  to  pay  the  in- 
terest to  his  wiA;,  if  she  married  him,  and  afterwards,  the  principal  to  their 
children,  and  in  default  of  children,  to  the  survivor  of  them,  his  or  her 
executors  or  administrators.  This  was  considered  a  debt,  payable  on  a  con« 
ttngency. — [Parker  B. — ^That  case  was  decided  under  the  Bankrupt  Act, 
which  contains  a  provision  that  debts,  payable  on  contingencies,  may  be 
valued  by  the  commissioners  (b).  There  is  no  such  clause  in  the  Insolvent 
Act.] — He  cited  the  case  of  Lawrence  ▼.  Walker  (c). 


Exchequer, 


Lord  Abingsr,  C.  B. — ^There  is  no  ground  for  a  rule  in  this  case.  The 
debt  in  question  is  payable  on  a  contingency  which  does  not  admit  of  any 
calculation. 

Parkr,  B. — The  defendant  ts  not  discharged  by  virtue  of  the  Insolvent 
Act,  as  the  debt  in  question  was  not  capable  of  being  valued  at  the  time  of 
the  insolvency.  There  is  a  difference,  in  this  respect,  between  bankruptcy 
and  insolvency,  as,  in  the  former  case,  the  commissioners  are  authorized  by 
the  66th  section  to  set  a  value  upon  contingent  debts. 

ALDfiRSONy  B. — ^The  present  debt  was  not  susceptible  of  valuation,  as  it 
was  impossible  to  say  whether  the  plaintiff  would  be  willing  or  not  to  abandon 
his  purchase,  and  give  up  the  business. 


AULB,  B.,  concurred 


Rule  refused. 


(by  The  56th  teclion  of  6  Geo.  4,  c. 
16,  is  tc  tlie  following  effect : — 

<'  And  be  it  enacted.  That  if  any 
bankrupt  shall,  before  the  issuing  of 
the  cotniinssion,  have  contracted  any 
debt  payable  open  a  contingency  which 
shall  nut  have  happened  before  the 
issuing  of  such  comniission,  tlie  person 
with  whom  such  debt  has  been  con- 
tracted may,  if  he  thinks  fit,  apply  to 
the  commissioners  to  set  a  value  upon 
such  debt;  and  the  commissioners  are 
hereby  required  to  ascertain  the  value 
thereof,  and  to  admit  such  person  to 
prove  the  amount  so  ascertained,  and 


to  receive  dividends  thereon  ;  or  if  sock 
value  shall  not  be  so  ascertained  before 
the  contingency  shall  have  happened, 
then  such  person  may,  after  such  con- 
tingency shall  have  happened,  prove,  in 
respect  of  such  debt,  and  receive  divi. 
dend  with  the  other  creditors,  not  dis- 
turbing any  former  dividends :  Pro- 
vided such' person  had  not,  when  such 
debt  was  contracted,  notice  of  any  act 
of  bankruptcy  by  such  banknipt  com- 
mitted/' 
(e)  3  Dowl.  614 ;   1  Har.  &  Woll. 


^' 


Dbardsn  v.  Evans. 


^ROVER  for  stones.    /%a ;  Not  Guilty.   At  the  trial,  before  Aldereon,  B.,  Stones  whidi 

at  the  Idverpool  fiummer  Assizes,  1838,  the  following  facts  appeared  ^^^^"^ 
in  evidence.  The  plaintiff  was  the  lord  of  the  manor,  and  the  defendant  was  »?<>"  i^nd.  and 
his  tenant ;  and  the  action  was  brought  against  the  tenant  for  removing  from  Zp^n  irwhei^it 

is  demised  to  a 
tensiit,  frimS  faae  belong  to  the  owner  of  the  land»  and  the  tenant  is  not  entitled  to  romof  e 
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KsAtqntr, 


the  copyhold  certain  ttones,  varying  in  weight  from  one  to  twenty  torn. 
Adjoining  the  defendant's  copyhold  were  some  clifls  called  tUdtsAon 
SeauiM,  belonging  to  the  plaintiff's  manor ;  and  there  were  also  other  clifls 
adjoining,  which  belonged  to  a  third  party.  It  was  proved,  that  aboat  thirty 
years  ago  a  large  quantity  of  stones,  similar  in  siae  to  those  removed,  had 
fallen  from  R§di9h€T9  Cliffs  upon  XM  land  now  occupied  by  the  defendant , 
but  no  other  proof  was  given  thst  the  stones  removed  formed  part  of  that 
quantity.  There  was  no  evidence  that  the  stones  in  question  had  rolled 
down  upon  the  copyhold  subsequently  to  the  defendant's  tenancj.  Some 
were  entirely  covered  with  the  soil,  others  were  partially  embedded  by  their 
own  weight,  and  others  laj  upon  the  surface.  The  value  of  the  soil  was 
increased  by  the  removal  of  the  stones ;  but  the  defendant  had  no  other 
motive  in  removing  them  than  to  sell  them  to  the  proprietors  of  an  adjoining 
railway.  JUenant  B.,  told  the  jury  that  the  stones  in  question  primdfaeU 
formed  part  of  the  lord's  manor,  and  that  the  copyhold  tenant  had  not  shewn 
any  right  to  remove  them;  and  he  directed  the  jury  to  find  a  verdict  tor  the 
plaintiff  for  nominal  damages.  The  jury  found  a  verdict  for  the  piaintifl^ 
with  1#.  damages. 

Wightman  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.-»A 
copyhold  tenant  is  entitled,  for  the  improvement  of  agriculture,  to  remove 
stones  that  encumber  the  soil ;  and  if  he  has  a  right  to  remove  them,  he  may 
also  sell  them.  They  do  not  form  part  of  the  soil,  nor  can  they  be  said  to  be 
attached  to  the  freehold.  If  we  suppose  the  stones  in  question  to  have  rolled 
from  the  clifi  thirty  years  ago,  the  present,  lord  cannot  have  acquired  any 
title  to  them.  At  that  time  they  were  loose  chattels. — [Lord  Alnnger^  C.  B. 
— Can  you  contend  that  loose  soil,  washed  down  by  a  river  upon  the  soil  or 
a  proprietor,  can  be  taken  away  by  his  tenant  ?] — ^That  case  is  not  analogous 
to  the  present ;  because,  the  earth  so  brought  down  cannot  be  sepaimted 
from  the  original  soil.  It  may  be  conceded,  that  it  would  be  waste  for  a 
copyholder  to  open  a  new  stone  quarry.  Peachy  v.  T%b  Duke  of  SomersH  (a) ; 
but  the  case  is  diflerent  where  a  tenant  removes  loose  individual  stones  that 
encumber  his  close,  and  obstruct  the  improvement  of  agriculture. 


Lord  Abinoir,  C,  B. — I  should  be  unwilling  to  refuse  a  rule,  hi  the 
present  case,  if  it  were  necessary  to  decide  whether  a  copyholder  may  carry 
away  stones  which  have  been  recently  cast  upon  his  land  by  some  accident  of 
nature,  and  which  obstruct  the  cultivation  of  the  soiL  Perhaps  a  tenant 
from  year  to  year  would  have  such  a  right,  if  he  could  not  otherwise  enjoy 
his  land.  But  it  is  a  very  different  question,  whether  stones,  of  from  one  to 
twenty  tons  in  weight,  which  may  perhaps  have  been  embedded  in  the  soil  since 
the  Deluge,  are  to  be  considered  as  encumbrances.  A  landlord,  in  audi  css^ 
may  have  a  right  to  enter  upon  the  land,  and  carry  away  such  stones  for  bis 
own  use ;  but  I  think  that  a  tenant  can  have  no  such  right,  under  the  circum* 
stances  of  the  present  case.  The  tenant  does  not  remove  them  with  a  riew 
to  improve  the  value  of  the  estate,  but  for  his  own  profit.  The  stones  form 
part  of  the  land,  and  add  to  its  value  ;  and  to  take  them  away  is  the  same  as 
taking  away  part  of  the  land  itself. 


(a)  1  Stra.  447. 
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Parke,  B. — ^There  is  no  gmund  ior  a  rale.  The  point  made  bj  Mr.  ^'^^^v^- 
WigMmffn  does  not  arise,  because  it  maj  be  conceded,  that  if  the  stones  had 
falleo  upon  the  land,  occupied  by  the  defendant,  bj  the  act  of  God,  or  by 
some  conmlsioD  of  nature,  during  the  defendant's  tenancy,  the  lord  of  the 
manor  would  have  had  no  right  to  them.  They  would  belong  either  to  the 
tenant,  or  to  the  owner  of  the  clifls  from  which  they  might  happen  to  fall. 
Here,  however,  the  stones  have  been  upon  the  land  for  a  very  long  period ; 
and  I  think  they  formed  part  of  the  lord's  land,  as  much  as  if  they  had  been 
soil  and  gravel  brought  down  by  rivers,  and  deposited  upon  his  land.  The 
case  would  have  been  different  if  the  tenant  had  proved  a  custom  for  him  to 
take  them  away.  I  think,  therefore,  that  as  these  stones  did  not  fall  upon 
the  land  during  the  tenancy  of  this  copyholder,  they  formed  part  of  the 
soil  demised  by  the  lord,  and  that  the  direction  of  my  brother  Aldergon  was 
cxtrrect. 

Aldirson,  B.— The  evidence  shewed  that  a  quantity  of  stones  had  fallen 
upon  the  tenant's  land  thirty  years  ago  ;  and  it  was  clear  that  the  stones  in 
question  were  lying  upon  the  soil  when  the  defendant  took  the  copyhold. 
That  circumstance  seemed  to  me  to  make  an  end  of  the  case.  I  thought  that, 
prima  faei$^  the  stones  formed  part  of  the  soil,  and  that  if  the  tenant  chumed 
a  right  to  remove  them,  he  ought  to  shew  it. 

Rule  refused. 


PiTCHFORD  and  another  v.  Davis. 

ASSUMPSIT  for  goods  sold,  work  and  labour,  and  on  an  account  stated.  Thedefradant 
n§a:  non  agtumpnU     At  the  trial,  before  Lord  Abinger,  C.  B.,  at  the  tbareholder  in 
London  Sittings  after  Hilary  Term,  1899,  the  following  facts  appeared  in  *  ^^^^"Jf 
evidence: — In  1886,  certain  persons  formed  themselves  into  a  Company,  by  themanufao- 
the  name  of  "The  United  Kingdom  Beet-root  Sugar  Association,"   and  ^^^^^ 
issued  a  prospectus,  in  which  they  stated  that  their  capital  was  to  be  250,000/.,  The  capital 
in  10,000  shares  of  25i.  each,  with  a  deposit  of  2/.  per  share.     The  defend-  otm^wSH!*^ 
ant  applied  for  and  obtair.od  60  shares,  upon  which  he  paid  the  deposit  of  2/.,  fJTJjj^?"*®    . 
and  subsequently,  in  answer  to  a  call  by  the  Company,  paid  the  sum  of  ZL  2si,  mcb,  but 
per  share.    In  the  summer  of  1836,  the  Company,  with  the  knowledge  of  the  j*^***?  ****" 
defendsnf ,  began  to  erect  their  works,  and  towards  the  end  of  Deeemder,  the  were  ever  di»- 
secretary,  without  the  knowledge  of  the  defendant,  sent  to  the  plaintiffs  a  J^a^^t  ^^^ 
written  order  for  a  quantity  of  alum  and  charcoal,  the  subject  of  the  present  not  aware  that 
action.    The  defendant  had  been  at  the  Company's  office,  and  had  witnessed  numbed  of  the 
the  manufscture  of  the  sugar,  but  did  not  appear  to  have  taken  an  active  jl^J^^f^*  "^„ 
part  in  the  works.    Subsequently  to  the  delivery  of  the  goods,  he  offered  his  action  having 
shares  for  sale.     It  sppeared  further,  that  of  the  10,000  shares  proposed,  no  IS^^frnatTm  for 
more  than  1,400  were  disposed  of  when  the  goods  in  question  were  ordered,  tbe  price  of 

*^  •  «  T  cerUingoodi 

ordered  without  hit  knowledge  hr  the  leeretarjr  of  the  Compeny,  for  the  nte  of  the  Companv : 
— HrU,  that  the  defendant,  who  liad  not  held  himaelf  out  to  the  world  ae  a  partner,  coald  he 
charged  only  on  the  ground  of  haTiog  authorised  the  directors  to  pledge  hie  credit  for  the 
goods :  that  he  could  not  he  pretumedto  have  done  so  la  thia  case,  unlets  the  whole  propoaed 
capital  bad  heen  raised ;  or  nnless,  with  a  knowledge  of  its  not  having  heen  raised^  he  hud 
suthoriaed  the  directors  to  proceed  with  (he  speculation. 


10  TERM  REPORTS  in  tub  EXCHEQUER. 

ExAeqtur,  It  WHS  objected  at  the  trtal,  that,  under  these  circumslaiicea,  the  defendant 
was  not  liable.  Lord  AhmgWy  C.  B.,  told  the  jury  that  thb  waa  not  the  raae 
of  a  party  holding  himself  out  to  the  world  as  a  partner.  That  the  defendant 
subscribed  to  the  Company  on  the  understanding  that  10,000  shares  were  to 
be  disposed  of.  That  the  Company  had  no  authority  to  incur  ezpencea  until 
that  number  of  shares  was  sold  ;  and  that  the  defendant  could  only  be  liable, 
if,  with  a  knowledge  that  that  amount  of  sharea  had  not  be^  disposed  of,  he 
had  authorised  the  directors  to  proceed.  The  jury  found  a  Terdict  Cor  the 
defendant 

Erie  now  mored  for  a  new  trial,  on  the  ground  of  misdirection.'-*The  defend- 
ant was  a  partner  in  this  Company,  and,  therefore,  liable  for  the  goods  supplied. 
Ftce  V.  Lady  An99H  (a),  Diekinsim  v.  Falpy  (6),  Bawme  r.  Freeih  (r)»  were 
cases  of  Mining  Companies,  and,  therefore,  do  not  apply  to  this  Company,  which 
is  established  for  trading  purposes.  If  it  be  law  that  the  credit  of  the  share- 
holders cannot  be  pledged  for  goods  supplied  to  the  Company,  as  long  as  » 
single  share  remains  undisposed  of,  it  will  follow  that  slureholders  will  not 
be  liable  to  tradesmen  who  supply  goods,  unless  every  farthing  of  the  sun 
proposed  is  first  raised. 

Lord  Abingir,  C.  B.— The  eitreme  case,  put  by  Mr.  Erie,  may  he 
answered  by  another  of  the  same  kind.  Would  the  directors  of  a  Company, 
with  a  proposed  capital  of  a  million  pounds,  as  soon  as  they  had  disposed  of 
a  single  share,  be  justified  in  incurring  ezpences,  and  throwing  the  responsi- 
bility upon  the  single  shareholder  f  If  they  wish  to  begin  their  works  before 
their  entire  capital  is  raised,  they  ought  to  call  the  shareholders  together,  and 
obtain  their  authority  to  proceed.  I  thmk  the  proper  question  for  the  jury, 
in  this  case,  was,  whether  the  directors  were  the  agents  of  the  defendant  for 
the  purpose  of  beginning  busbess  with  so  small  a  capital*  We  cannot  gruit 
a  rule. 

Parkb,  B. — The  defendant  did  not  give  the  directors  an  miqualified 
authority  to  pledge  his  credit  for  goods.  His  agreement  is,  that  if  they  raise 
the  sum  of  260,000^,  ho  will  become  a  partner,  and  will  be  answerable  for 
their  engagements.  This  is  a  conditional  contract,  and  the  condition  haa  not 
been  fulfilled.  It  makes  no  diCRerence  that  the  Company  was  establisihed  for 
trading  purposes.  The  directors  had  no  original  authority  to  bind  the 
defendant ;  and  he  ha«  not  subsequently  ratified  their  acts. 

Aldirson,  B.— I  think  the  jury  formed  a  right  conclusion.  The  defend- 
ant gave  the  directors  of  the  Company  a  qualified  authority  merely,  and  they 
have  thought  proper  to  exceed  it. 

Rule  refused. 

a)  7  B.  &  Cr.  409 ;  1  Man.  &  R.         (b)  lOKk  Cr.  128;  5  Man.  &  R 


..i' 


(c)  9  B.  &  C.  632;  4  Man.&R.  5I3L 
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Wblls  v.  Hopkins.  ^f^^- 

ASSUMPSIT  on  a  bill  of  exchange,  by  the  indorsee  against  the  drawer.      To  m  aetion 

Piea:  that  the  bill  of  exchange  was  drawn,  accepted  and  indorsed  in  SJ^J?©?*  bill 
payment  of  the  price  of  seventeen  pockets  of  hops,  before  then  sold  by  the  of  excfcance, 

•  •  ..«.  .1-1  1  JT    .  ^  ■       1     .        *        •/  the  defendaot 

plaintiff  to  the  defendant,  as  and  for  hops  of  a  certain  planter,  to  wit,  one  pleaded  th«t 

/.  HihUr,  and  answering  certain  samples  then  produced  and  shewn  by  the  2lJ^^"j„*' 

plaintiff  to  the  defendant,  and  to  be,  within  a  reasonable  time  after  the  Baid  don«d'«nd 

drawing,  acceptance  and  indorsement  of  the  said  bill,  delivered  to  the  defend-  ^|^^  |^ 

ant.     That  although  a  reasonable  time  for  the  delivery  of  the  said  hops  had,  •evmteen 

at  the  commencement  of  the  suit,  elapsed,  yet  the  defendant  had  not  yet  f^^  gold  by 

delivered  any  pockets  of  hops  answering  the  said  samples,  or  either  of  them,  J  J  *  J^jjjjjj^^ 

or  any  kop9  whatsoever  ;  and  the  said  hops,  so  sold  to  the  defendant  as  afore-  u  amweriog 

said,  remained,  and  were  wholly  undelivered,  and  the  consideration  on  which  SiM^Mh'iiiuhe 

the  said  bill  was  drawn,  accepted  and  indorsed  had  wholly  failed.    That  save  defendant  bad 

as  aforesaid,  there  was  no  value  or  consideration  whatsoever  for  the  drawing,  ^^  pockeu  of 

acceptance  or  indorsement  of  the  said  bilL  *»?•  »n»wering 

n     ..     ..        J    .    .      .-.  theaaid 

KepheaHonf  de  tnjurta  ■amplea,  or 

At  the  trial,  before  Erskine,  J.,  at  the  Woreetterehire  Summer  Assises,  ^X^J^^ 

18:18,  it  was  proved,  that  seventeen  pockets  of  hops  were  delivered  to  the  the  omidera- 

defendant,  and  were  still  lying  at  his  warehouse,  but  they  did  not  correspond  {j^H^j^Jl^  ^'^^ 

with  the  samples  previously  shewn  to  the  defendant     Upon  this  evidence,  f«iH-  ^"^ 

the  learned  judge  was  at  first  of  opinion  that  the  averment  in  the  plea,  that  H^vni.   it 

no  hops  were  delivered,  was  material,  and  had  been  disproved.    He  then  left  !£^^Y^  ^^^^ 


the  case  to  the  jury,  but  ultimately  directed  them,  that,  if  they  thought  there  hid  delivered 

'    the  defend- 
t  aerenteen 


had  been  no  delivery  of  hops  corresponding  with  the  sample,  the  defendant  ^^^  defend- 


was  entitled  to  the  verdict     The  jury  found  that  the  hops  did  not  correspond  pockeca  of 

with  the  sample,  and  they  found  a  verdict  for  the  defendant     The  learned  d^ot?o)!!^ 

judge  gave  the  plaintiff  leave  to  move  to  enter  a  verdict  for  the  principal  and  pond  with  the 

interest  due  on  the  bill  of  exchange,  if  the  Court  should  be  of  opinion  that  the  jurj  found  a 

plea  had  not  been  proved.  ^ilf^X^^ 

On  a  motion  to 

Ludlow,  Serjt,  now  moved  accordingly.— The  delivery  of  seventeen  S^SeVlabtur, 

pockets  of  hops  having  been  proved  at  the  trial,  there  has  been  nothing  more  ^^^^^i^' 

than  a  partial  failure  of  consideration  ;  and  that  circumstance  aflbrds  no  <m  the  ^wnd 

defence  to  an  actk>n  on  a  bill  of  exchange.    To  constitute  a  good  defence,  ^^.^f  ^^''' 

■  ••ii'i  •?•!  ^  "»        '  »^  ^^    **•"*  that  no 

there  must  be  either  fraud,  or  a  total  failure  of  consideration,  Morgan  v.  hope  had  been 
Riekardeon  (a).  Here,  the  issue  was  whether  any  hops  had  been  delivered  Mlmiuu«rial 
to  the  defendant  The  plaintiff  has  been  prejudiced  by  the  course  pursued  ftTonnent,  and 
by  the  defendant;  for  if  the  delivery  had  not  been  denied  bj  the  plea,  the  ^^tat^fy!\^ 
plaintiff  might  have  averred  it  in  his  replication*  and  have  stated  thai  eertain  ^f  ^^^t? 
hops,  which  had  been  delivered,  had  been  retained  by  the  defendant  bill 

Parks,  B. — We  cannot  grant  a  rule  in  the  present  case.    Every  material 
allegation  in  the  plea  was  proved,  and  the  averment  that  no  hops  whatsoever 

(a)  1  Campb.  40,  note. 


tion  for  the 
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Sweheqmer, 


Willi 

«. 

HOPKUM, 


were  delivered^  was  altogether  immaterial.  The  proper  ooarae^  in  m  caiw  like 
the  present,  is  to  ascertain  what  facts  are  material,  and  to  reject  those  wlikfa 
are  iromateriaU  Here  was  a  sale  of  hops  to  the  defendant,  and  he  mwen, 
that  although  a  reasonable  time  for  the  deliverj  of  the  hops  had  elapsed,  jct 
he  plaintiff  had  not  deliyered  any  pockets  of  bops  answering  the  said 
samples,  or  any  hops  whatsoerer.  That  is  a  good  plea;  for  as  the  bops 
were  to  correspond  with  the  sample,  and  wera  not  deliTered  b 
time,  and  did  not  correspond  with  the  sample,  the  plea  shews  a  failure  of  i 
sideration  in  Mo.  The  situation  of  the  parties  would  hare  been  diflerent,  il 
the  defendant  had  accepted  them,  as  in  that  case  there  would  have  been  a 
new  contract.  My  only  doubt  was,  whether  this  form  of  plea  had  not  placed 
the  plaintiff  in  a  difficulty  with  r^ard  to  his  replication.  But  I  think  that  b 
not  Che  case,  as  he  could  not  answer  the  plea,  unless  he  shewed  a  debrery  of 
other  hops  corresponding  with  the  sample,  or  could  aver  the  acceptance  of 
other  hops,  as  a  performance  of  the  original  contract.  Now,  it  is  clear,  that 
in  this  case  the  hops  were  not  accepted  as  a  performance  of  the  original 
agreement.    I  think,  therefore,  that  the  material  part  of  the  plea  was  profed. 


Alderson,  B. — ^The  allegation  of  the  defendant,  which  was  not  prored,  m 
immaterial.  There  was  a  total  feilure  of  consideration,  as  the  goods  ddi^ered 
did  not  correspond  with  the  sample.  If,  indeed,  they  had  beeo  aooepted  hf 
the  defendant,  then  their  agreement  with  the  sample  would  have  beeo  imoia- 
terial.  The  e?idence,  however,  negatires  that  fact ;  this  rule^  therefim,  most 
be  refused. 


GuRNBY,  B..  concurred 


Rule  refused. 


CrOXON   V.   WORTHBN. 

A  maker  of  a  ASSUMPSIT  against  the  defendant  as  maker  of  a  promissory  note, 

Jt'lTlilSJuto  payable  at  Smithr  PayM  and  Co.'s,  London.    The  declaration  averred 

place,  priH  presentment  at  Smith,  Payne  and  Co.'s,  and  non-payment;  the  first  plea 

u'h^'liro'  denied  the  making  of  the  note  ;  the  second  traversed  the  presentment  at 

diihonoQred,to  Smith,  Payne  and  Co.'s.     At  the  trial,  before  Coleridge, .!.,  at  the  Gkeekr 

•tXmentV;^  Summer  Assizes,  1838,  the  plaintiff  gave  no  evidence  of  any  preaentment  at 

S!£  wiiittt  ^^  bouseof  Smith,  PaynesxACo, ;  but  he  proved,  that  aRer  the  note  becaaw 

denjring  the  due,  the  defendant  shewed  it  to  the  plaintiff's  attorney,  and  prooaiaed  to  pay 

fhf^'SL?*  f^  by  instalmento.    It  was  objected,  for  the  defendant,  that  the  seoood  iasoa 

place,  this  pto-  had  not  been  proved.     The  jury  found  a  verdict  for  the  plaintiff  lor  the 

miseofthe  .     *.l     l   ^ j 

defendant  « 
frimd/aei^ 
eridence  of  tho 
note  haring 
been  so  pr». 
sented. 

whether,  ttoder 
thpAe  plead- 
ings, the  pro- 
mise of  the  defendant  was  admitaible  as  eTideuce  of  a  wairer  of  presentment  t 


amount  of  the  note  and  interest.  The  defendant's  counsel  had  leave  to  move 
for  a  rule  to  shew  cause  why  a  verdict  diould  not  be  entered  for  the  defend- 
ant  on  the  second  issue,  if  the  Court  should  think  that  the  plaintiff  had  not 
given  sufficient  evidence  of  presentment. 

Evane  now  moved  accordingly.— The  proof  did  not  support  the 


EASTER  TERM,  1839. 

issue. — [Lord  Abinggr,  C.  B. — ^The  defendant  b  bound  to  pay  the  note,  if  it 
is  presented  at  a  particular  placew  If  he  afterwards  promises  to  pay  it,  is 
not  that  eyidence,  as  against  biro  at  least,  that  every  requisite  has  been  com- 
plied with  f] — It  would  be  so  if  the  bill  were  made  payable  by  himself,  but 
not  where  it  is  payable  at  the  house  of  another  person. — [Parki,  B.— Is  not 
this  case  goTemed  by  Lvndis  v.  RobertMon  (a)!] — ^That  case  was  elided 
under  the  old  form  of  pleading. — [Parke,  B. — The  new  rules  make  no  differ* 
ence.  Besides,  may  not  the  promise  of  the  defendant  amount  to  a  waiver  of 
presentment?] — ^If  that  be  the  eflect  of  it,  it  ought  to  have  been  replied  by 
the  defendant.  The  object  of  the  new  rules  was  to  make  each  party 
acquainted  with  his  adversary's  case.  If  the  defendant  had  been  aware  that 
bis  promise  to  pay  the  note  would  be  treated  as  a  waiver  of  presentment,  he 
might  have  been  ready  with  evidence  to  shew  that  he  made  no  such  promise. 
As  it  is,  he  eomea  to  the  trial  prepared  to  disprove  the  bet  of  presentment 
only. 
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CE0Z09C 
V. 

WoaTHCK. 


Pbf  Curiam, — ^The  promise  to  pay  by  instalments  was  prima  faeit  evidence 
of  presentment  The  defendant  was  not  Iwund  to  pay  the  note,  unless  it 
had  been  presented  at  the  place  specified  m  it.  Is  not  his  promise  to  pay  it 
some  evidence  for  the  jury  of  his  having  made  enquiry,  and  found  the  pre- 
sentment correct  f  The  new  rules  make  no  difference  in  the  case.  Under 
the  old  form  of  pleading,  a  promise  to  pay  a  bill  was  prima  facie  evidence  o« 
presentment ;  and  the  eflect  is  the  same  under  the  present  system  of  plead- 
ing.   The  rule  must  be  refused. 

Rule  refused. 

(a)  7  Bast,  2321 


HuGHBS  V.  Lbnny  and  another. 

A  SSUMPSrrtor  work  done,  and  materials  provided,  for  money  paid,  and  The  plAintiff 
on  an  account  stated.     PlBas :  first,  non-a»9umpsii ;  #ec(m4  payment  Jf*^j]fJjS. 
of  42/.  into  Court    At  the  trial,  before  LiiiUdaie,  J.,  at  the  &uffoik  Summer  antt  to  Hunrey 
Assixes,  1838,  the  following  (acts  appeared  in  evidence :— The  plaintiff^  a  ^.n'orG*. 
surveyor,  was  employed  by  the  defendants,  who  were  also  surveyors,  to  onpnOTtobe 
survey  and  map  the  parish  of  GazeUy,  in  Suffolk.    It  was  not  specifically  fbon.   Nosmn 
agreed  between  the  parties  whether  the  plaintiff  was  to  be  paid  a  certain  sum  ^'^  *|!f!h 
per  day,  or  whether  he  was  to  be  paid  by  the  piece.    Ader  the  work  had  partia  to  be 
been  finished,  and  the  map  and  field-books  had  been  prepared  by  the  pUin-  Sl^^^Vfae 

< '  work  hftTinff 

bom  flnisbcd,  tbe  plaintiff 't  attorney  refuieil  to  deliver  it,  except  on  pajmont  of  8041. 4s,  lOct. 
He  tendered  the  map  and  books  to  the  defendaota*  attomejr  for  inepection,  and  offered,  if  the 
expencea  were  paid,  to  aend  them  into  the  country  for  the  inapeetion  of  the  defendants.  He 
also  aaked  the  aefendanta'  Attorney  to  make  s  tender,  which  the  Utter  lefiiaed  to  do.  The 
defendanta  paid  4SU,  into  Coort,  and  the  plaintiff  had  s  verdict  for  731. 

flaU,  thai  the  pUintilT  might  maintain  an  action.  That,  under  this  eontract,  he  waa  not 
bound  to  deliver  up  the  map  and  books  before  he  was  paid  for  his  work.  That  his  demanding 
more  than  was  found  by  the  junr  to  be  due,  was  no  ground  of  nonsuit,  ss  in  such  a  case  the 
defendants  might  have  tendered  the  aum  due. 

H'here  a  part^r  furnishes  another  with  materials  to  do  certain  work,  an  action  will  lie  for  the 
price  as  soon  as  it  is  done,  and  an  opportunity  is  given  for  ascertaining  whether  it  is  done  cur- 
Nttly. 
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tifl;  the  defendants  sent  their  aitornej  to  pay  the  amount  due,  and  reeeire  the 
niap  and  6eld-book^  The  defendants'  attorney  called  upon  the  pbinttiTs 
attorney,  who  produced  the  map,  but  refiised  to  deliver  it  up  until  the  sum 
of  204/.  4#.  lOdL,  the  amount  of  the  plaintiff's  bill,  was  paid.  This  bdl  was 
framed  on  the  ground  of  the  plaintiff  being  entitled  to  a  guinea  per  day. 
There  was  conflicting  evidence  as  to  whether  the  plaintiff's  attorney,  at  this 
interview,  produced  either  for  inspection,  or  for  delivery  on  payment  of  the 
above  sum,  the  field-books  prepared  by  the  plaintiff,  without  which  the  m&p 
would  have  been  useless.  The  jury  were  of  opinion  thai  the  field*books  had 
been  produced.  The  plaintiff's  attorney  requested  the  defendants'  attorney 
to  inspect  the  map  and  field-books,  which  the  latter  declined  to  do,  alleiging 
his  incompetencyt  The  plaintiff's  attorney  then  proposed  that  the  plaintiff's 
brother  should  take  the  map  and  books  into  Suffolk  for  the  inspection  of  the 
defendants,  on  being  paid  his  expenoes.  This  proposition  was  also  declined. 
The  defendants'  attorney  was  then  requested  to  make  some  offer  by  way  of 
tender,  but  this  he  refused  to  do,  and  no  tender  was  ever  made.  The  paper, 
and  other  materials  employed  by  the  plaintiff,  were  furnished  by  the  defend- 
ants. At  the  close  of  the  plaintiff's  case,  the  defendants'  counsel  contended, 
on  the  authority  of  GooddU  v.  SknlUm  (a),  that  the  plaintiff,  not  having 
delivered  the  goods,  could  not  maintain  an  action,  and  that  he  ought  to  be 
nonsuited.  The  learned  judge  refused  to  nonsuit,  but  directed  the  juiy  to 
consider  whether  the  plaintiff  was  ready  to  deliver  up  the  map  and  field-books. 
The  jury  found  that  the  plaintiff  was  ready  to  deliver  them  up,  and  they  gave 
a  verdict  for  him,  with  IZL  damages,  estimating  the  work  at  the  rate  of  7^ 
per  acre.  The  counsel  for  the  defendants  again  submitted,  that  the  plaintiff 
ought  to  be  nonsuited,  on  the  ground  that  he  had  refused  to  deliver  the 
books  until  a  larger  sum  was  paid  him  than  was  found  by  the  jury  to  be 
due.  The  learned  judge  refused  to  nonsuit  on  this  ground  alsoi  but  gave 
the  defendants  leave  to  move  to  set  aside  the  verdict,  and  enter  a  nonsuit 
A  rule  for  this  purpose  having  been  obtained  in  Michadma9  TVmt  bat, 

K^Uy  and  Gunning  shewed  cause.-— The  argument  that  will  be  used  on 
the  other  side  tends  to  establish  two  novel  propositions ;  first,  that  a  man 
who  does  work  for  another  must  deliver  it  without  being  paid  for  it;  secondly 
that  if  he  asks  too  much  for  his  work,  he  is  not  entitled  to  recover  anything. 
It  is  clear  law  that  a  party  is  not  bound  to  deliver  work  until  he  is  pud  for 
it,  unless  there  be  a  contract,  either  express  or  implied,  that  credit  is  to  be 
given,  or  unless  it  can  be  inferred,  from  special  circumstances,  that  the  work 
is  to  be  delivered  before  the  price  is  paid.  Qoodail  v.  SMian,  which  will  b^ 
cited  on  the  other  side^  has  no  application  here.  The  only  question  decided 
there  was,  that  certain  goods  not  having  been  in  fact  ddkmred^  an  action  for 
goods  sold  and  delivm^d  could  not  be  brought  for  them.  Nor  is  the  case  of 
Sinclair  v.  BoicUs  {6)  applicable.  That  case  only  decided  that  a  party,  who 
had  undertaken  to  make  an  article  perfect,  and  had  repaired  it  in  part  only, 
could  not  recover  for  the  value  of  the  work  done  and  materials  found.  It  is 
clear,  that  the  plaintiff  had  a  lien  upon  the  map  and  books  for  the  value  of  his 
labour.  The  question  whether  these  maps  and  books  were  appropriated  to 
the  defendants  does  not  arise  here,  because  the  paper  and  materials  were 
furnished  by  them.    If  cfoth  is  sent  to  a  tailor,  as  soon  as  the  coat  is  made, 

(a)  2  H.  Black.  316  (6)  9  B.  &  Cr.  92;  4  Mao.  &  &  1 


Lenny. 
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and  ready  to  be  delivered  to  the  customer,  an  action  will  lie  for  the  price.  It 
id  clear»  froui  the  facts  of  the  case,  that  the  defendants  bad  ample  opportunity 
of  examining  the  maps  and  books. 

Secondly,  the  plaintiff  is  not  disentitled  to  recover  at  all,  because  he  has 
asked  for  more  than  a  iury  has  found  to  be  due.  Here  is  no  specific  con* 
tract,  and  it  would  be  hard  indeed  if  he  could  recover  nothing,  beoeiuse  he  has 
demanded  more  than  a  jury  think  he  was  entitled  ta  The  usual  time  for  an 
application  for  a  nonsuit  is  at  the  end  of  the  plaintiff ^s  case;  but  if  the  argu- 
ment of  the  other  side  is  to  prevail,  a  party  may  be  nonsuited  at  the  trial, 
after  tho  delivery  of  the  verdict  If  the  plaintiff  demands  too  much,  he  does 
BO  at  his  peril ;  for  the  defendant  may  make  a  tender  of  the  sura  really  due ; 
and  if  the  plaintiff  proceeds,  he  proceeds  at  his  own  risk.  He  cited 
RoberiM  V.  Havdoek  (e). 

B,  AndmoM  and  Byht,  eanird. — ^Tlie  plaintiff  was  not  entitled  to  recover 
in  indeintaius  asgumpni  until  he  had  delivered  up  the  books  and  map,  and 
thereby  given  the  defendants  the  benefit  of  his  contract  At  all  events,  he 
should  have  shewn  himself  ready  to  give  up  the  msp  and  books  on  receiving 
what  he  was  entitled  to.  This  he  has  not  done ;  for  he  refused  to  deliver 
them,  except  on  receiving  a  larger  sum  than  was  due  to  him.  Besides,  no 
proper  opportunity  was  afforded  to  the  defendants  of  testing  the  accuracy  of 
the  work ;  for  the  map  and  books  were  kept  in  London,  instead  of  being  deli- 
vered in  8vffolk,^Ptirke,  B.— There  was  evklence  for  the  jury  of  the 
defendants  having  had  an  opportunity  of  inspecting  the  work.] — The  true 
oonstnictron  of  the  contract  was,  that  the  plaintiff  should  do  the  work,  and 
deliver  the  map  and  books  to  the  defendants. — [Ptirkt,  B  •'-Is  not  the  con- 
tract this,  that  if  he  will  make  a  survey  of  the  parish,  and  put  it  upon  paper, 
and  alk>w  the  defendants  anr  opportunity  of  ascertaining  the  correctness  of 
the  work,  that  they  will  pay  him  the  value  of  the  work  f  Now,  !(  after 
giving  them  that  opportunity,  he  refuses  to  deliver  the  work,  they  are  bound 
to  make  a  tender.  The  plaintiff  has  a  lien  for  the  value  of  his  work ;  but 
that  does  not  preclude  him  from  bringing  an  action  as  soon  as  he  has  given 
the  defendants  an  opportunity  of  testing  the  correctness  of  his  work.  But  if 
he  parts  with  his  map  and  books,  he  loses  his  Aca.] — The  plaintiff  has  not 
done  all  that  is  necessary  to  entitle  himself  to  recover. 

Parki,  B. — ^This  rule  roust  be  discharged.  At  first  sight,  the  case 
appeared  to  be  of  some  nicety,  but  when  examined,  contains  no  difficulty. 
The  question  is,  whether  a  debt  was  due  from  the  defendants  to  the  plaintiff, 
on  which  indtbiiaius  astumpeii  will  lie ;  and  also,  what  was  the  real  contract 
between  the  parties.  The  contract  was  this ;  Che  plaintiff  was  employed  by 
the  defendants  to  survey  land,  and  put  down  tlie  result  of  his  survey,  upon 
paper  to  be  provided  by  the  defendants.  It  is  incidental  to  this  contract 
that  he  should  give  the  defendants  an  opportunity  of  ascertaining  the  correct- 
ness of  his  work,  and  until  he  has  done  so,  he  cannot  call  upon  them  for  pay- 
ment ;  but  it  was  no  part  of  the  agreement  that  the  work  should  be  delivered 
before  the  price  was  paid.  When  cloth  is  sent  to  a  taik>r,  and  he  has  given 
his  customer  an  opportunity  of  seeing  whether  the  coat  is  properly  made,  he 
may  send  in  his  bill,  and  yet  retain  the  coet  as  a  hen  for  the  price.  Thecus- 
(c)  3  B.  &  Ado).  404. 
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tomer  hmj  bring  an  action  against  him  for  the  cloth,  but  that  can  ooljr  be 
after  tender  of  what  is  due  for  work  and  labour.  So^  by  the  temu  of  this 
LufMr.  ^°^"^^>  <^  ^^  ^f^  created  as  soon  as  the  plaintiff  had  put  down  on  paper 
the  result  of  his  labour,  and  had  allowed  the  defendants  to  see  whether  the 
work  was  correctly  done  or  not.  The  question  is,  whether,  at  the  chMe  of 
the  plabtiff 's  and  defendants'  case,  there  was  eWdenoe  from  which  the  jury 
could  see  that  all  the  conditions  were  performed.  I  think  there  was  eridence. 
Sufficient  time  had  elapsed  to  enable  the  defendants  to  eiamine  the  work. 
Besides,  at  the  trial,  they  did  not  rest  their  case  on  that  ground.  I  think  it 
was  not  part  of  the  contract  th%t  the  plaintiff  was  to  be  ready  to  deUrer  op 
the  map  and  books,  on  being  paid  a  reasonable  price ;  but  there  was  eren 
eridence  of  his  being  ready  to  do  that,  as  his  attorney  was  willing  to  give  up 
the  map  and  books  on  a  tender  being  made.  That  step,  however,  was  not 
necessary  to  be  taken,  for  the  plaintiff  was  at  liberty  to  bring  his  action  as 
soon  as  the  work  had  been  don^  and  the  defendants  had  had  an  opportunity 
of  inspecting  it. 

Almrsoh,  B.-^  tmnic  this  contract  has  been  correctly  stated  by  my 
brother  Parke,  and  that  there  was  abundant  evidence  of  an  opportunity 
having  been  given  to  the  defendants  to  examine  the  work.  It  was  not 
necessary,  with  a  view  to  test  the  accuracy  of  the  map  and  books,  that  the 
parish  should  be  re-surveyed.  The  defendants  might  have  measured  parts 
of  the  parish,  and  having  gained  certain  standard  points,  they  could  lisve 
ascertained  the  correctness  of  the  survey  as  well  in  London  as  by  taking  the 
map  into  Suffolk,  The  evidence  shews  that  they  had  ample  time  for  that 
purpose.  The  plaintiff  has  done  all  that  is  required ;  the  work  has  been 
done  in  a  satisfactory  manner,  and  he  is  entitled  to  be  paid,  if  he  asked 
more  than  was  due,  the  defendants  might  have  tendered  the  sum  due,  and 
have  brought  trover  for  the  peper 

Maulb,  B.— I  think  an  action  of  indobUalus  aoiumpnt  will  lie  in  the 
present  case.  There  was  sufficient  evidence  for  tlie  jury  of  the  existence  of 
a  debt  between  the  parties.  When  work  is  done  upon  the  goods  ij^  another, 
a  right  of  action  arises  as  soon  as  the  work  is  done,  and  an  opportunity  given 
to  the  other  to  examine  and  ascertain  whether  the  work  is  done  correctly. 
There  was  a  condition  of  this  sort  annexed  to  the  present  contract,  and  suffix 
dent  evidence  for  the  jury  of  its  having  been  performed.  There  was  also 
evidence  of  the  plaintiff's  readiness  to  deliver  the  map  and  books  on  being 
paid  a  reasonable  sum ;  for  the  language  of  Mr.  fVoiber  shews  that  a  smaller 
sum  would  hare  been  taken  if  it  had  been  offered.  There  is  no  authority  for 
the  position  that  the  plaintiff  is  bound  to  name  the  precise  sum,  on  payment 
of  which,  he  will  deliyer  the  goods,  and  that  he  cannot  reoover  anything  if 
he  names  a  larger  sum  than  the  jury  consider  due  to  him.  If  that  were  the 
case,  a  defendant  would  be  in  as  good  a  situation  as  if  he  had  made  a  tender. 
Where  goods  are  deliTcred,  to  have  work  done  upon  them,  there  may  be  a 
contract  that  the  party  employed  shall  re-deliver  them  on  payment  of  the 
price  of  the  work  bestowed  upon  them.  That  was  the  case  here ;  there  vras 
an  independent  contract,  on  the  part  of  the  plaintiff,  to  return  the  defendants' 
paper  on  these  terms.  I  think  the  plaintiff  is  entitled  to  recover,  and  that 
the  rule  must  be  discharged. 

Rule  discharged. 
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Abkwriqht  and  another  v.  Gbll  and  others.  'diS!r* 

nPHIS  WIS  an  actkm  tried  at  the  D$rl^$hir9  Spring  Amies»  1888|  before  Tn  tht  jmt 
/WA,  X,  when  a  verdict  was  found  for  the  plamtifis,  subject  to  the  [d^otarorlT 
opinion  of  the  Court  upon  the  following  special  case,  with  power  to  the  Court  "»^^ytooitto 
to  draw  the  same  inferences  from  the  facts  as  might  be  drawn  by  a  jury :—  •ztmid  ta 
The  declaration  contained  two  couoU,  which,  in   substance,  charged  the  ^r^SJ^ 
defendants  with  diverting  from  certain  cotton-mills  of  the  plaintiffs  the  water,  Onmfirdao^ 
to  which  the  piaintifis  claimed  a  right,  and  which  had  usually  flowed  to,  and  ^^^^SS^ 
been  used  for  the  purposes  of  the  said  mills.  *  £*^fl^^ 

The  defendants  pleaded  not  guilty,  and  also  pleas  denying  the  right  of  the  S«  meQUkcT 
plaintifi  to  the  water,  and  the  Statute  of  Limitations.    Upon  all  these  pleas  Ij^'^'^^^^?]^ 
issues  were  joined.    The  special  case  was  as  follows  ^—  their  ramane- 

The  plaintifls  are  large  cotton-spinners,  residing  at  Crom/ord,  in  the  [^1!^!?  m 
county  of  Detiyt  ^nd  carrying  on  business  in  co-partnership  together  at  nitad  from  the 
certain  mUls  called  Cramfard  Mitti.    The  mills  are  rented  by  them  (as  ^i^^u^^ne- 
tenanU  from  year  to  year)  of  lUehard  Arkwrighi,  Esq^  of  Wiibrsley  CattU,  ^^^^^ 
in  the  county  of  Z)fr6y— the  real  plaintiff  in  the  cause,  and  tar  whose  bene&t  S^mJ^dNm 
the  action  is  brought.    The  defendants  are  gentlemen  of  lortune  in  the  ^fj*^^^^ 
county  of  D^rby,  and  are  joint  owners  of  a  mineral  sough,  called  the  Mfir  owncnof  the 
Brook  Sough,  hereinafter  described.    The  action  was  brought  to  recover  ^^  ^^^ 
damages  from  the  defendants  for  the  diversion  by  them  of  a  portion  of  the  •oughwMdose 
water  flowing  to  the  Crom/ord  Mills  down  a  mineral  sough,  called  the  ediedthe 
Cromford  Sough.    The  precise  origin  and  date  of  the  existence  of  this  sough  j^i^^tTed 
are  not  known ;  but  a  part  of  it,  towards  the  mouth,  in  the  township  of  into  it  a  con- 
Crom/ord  existed  before  1704,  and  was  made,  and  has  to  the  present  time  Jl^f^Bel^ 

the  janction  of 
thcM  watera,  an  ancient  eorn-min  atood«  which  wif  worked  hy  their  onited  power.  In  1738, 
the  then  proprietora  of  the  eough,  throii^h  whom  the  plaintiflii  claim  arereraionary  intereat  in 
It,  ^nted  it  for  999  yean  to  one  A,  with  coTeoanti  that  he  ahpuld  open,  and  deanae  and 
repair  it,  Ac.  Thia  lease  contained  a  nroriao  that  no  forfeiture  for  not  opening  and  deanaing, 
Ju.,  the  toogh  ahonld  aecme,  proridea  a  new  aough  were  made,  whioh  ahoula  hare  the  aame 
effect  of  nnwaterinc  the  minea.  In  1771,  the  lord  of  the  manor  being  owner  of  the  land  through 
which  the  Onm^bmSoua^  waa  made,  and  of  a  piece  of  land  between  the  mouth  of  the  lough 
and  BoMottAvoft^  demised  the  aame  to  Sir  JR.  ilrftwr^  the  father  of  the  plaintiff,  together 
with  the  stream  iaauiag  from  the  aough.  Thia  leaae  oontained  a  prof  iao,  that  if  by  the  Bring- 
ing  up  of  any  other  aough,  or  by  any  other  unforeseen  and  unaToidable  acddent,  the  stream 
from  the  Oom/brrf  Soufii  should  be  taken  away,  or  lessened,  the  lessee  should  hare  power  to 
take  down  the  mOls,  ftc^  and  rebuild  them  on  another  site.  In  1772,  Sb  R.  Arkmrig^ 
erected  extensiTe  cotton-mills  on  the  land  in  question,  and  in  1789,  purchaaed  that  land,  and 
the  fee-dmple  in  the  mills,  together  with  the  manor  of  Oromfird,  induding  the  land  through 
which  the  aough  waa  made.  T^e  preeent  plaintiffs  are  now  ownera  in  fSM  of  the  Onmfofd  manor 
and  eatatea,  including  the  ootton-milla.  In  the  mean  tim&  another  company  of  adTenturera 
had  b^gun  to  conatruct  another  mining  sough,  called  the  AfWr  Urook  Smti^  on  a  much  lower 
levd,  in  the  adjoining  parish  of  WhktwcHk  In  ISIS,  the  delSendanta  representing  thia  com- 
pany, and  beiof  proprietors  of  minea  to  be  drained  by  msana  of  thia  sough,  agr^d  with  the 
proptielors  of  Crimfard  Saugk,  and  the  owners  of  the  mines  formerly  drained  by  that  sough,  to 
Uttwater  a  frirther  portion  of  the  mineral  Sold.  Accordingly,  they  extended  the  Meer  Brook 
SMk^  the  result  of  which  was,  that  the  water  which  fbnneiiy  ran  through  the  Oromfird  &>twfc, 
to  tSe  plaintiffa'  milla,  waa  now  diTerted  into  the  Bietr  Brook  Sough,  at  a  lower  lerel.  T&is 
waa  the  diversion  for  which  the  peeent  action  waa  brought. 

Odd,  that  although  the  plaantiils.  by  a  grant  of  the  waterconrae  from  the  owner  of  the  sur- 
face, or  by  twenty  years'  user,  might  acquire  a  right  aa  againat  him,  atill  that,  thia  being  an 
artisdal  ud  temporary  watersonrse,  subsisting  for  the  couTenience  of  the  mines,  they  did  not 
acquire  a  right  to  it  at  common  law,  aa  againat  the  owners  of  the  mines. 

add,  alao,  that  the  plaintiffa  did  not  aoquhne  a  right  to  the  watercourse  under  the  .Stat  tdtS 
Will.  4,  c.  71,  s.  S;  as  there  waa  no  enfoynMnt  *•  without  interruption,'*  and  "  of  right,"  since  the 
mine-owiMn  weie  incapable  of  interrupting  the  enjoyment,  and  had  no  intereat  to  do  to. 
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&wfc«9M«r.  oootiDoed  to  be  usee)  for  the  purpose  of  drabiog  the  ktd  miiiee  tn  the 
district  of  the  wapentake  of  Wirksyforfk,  a  mining  district  of  great  aotiquitj, 
parcel  of  the  poBseaaioDB  of  the  Crown  in  right  of  the  Duehy  of  LmeoHgr^ 
including  the  Cron^wd  Sought  c^d  the  Meer  Brook  Sough,  and  the  plaintilb' 
mills,  and  the  manors  and  townships  of  WirkMWorih  and  Cromford.  TThe 
mouth  of  the  Cromford  Sough  is  in  the  Tillage  of  Cromfordf  and  near  to  the 
mouth  is  a  stream  of  water»  called  the  Bomaii  Brooke  into  which  the  water 
from  the  sough  has  always  discharged  itself  so  as  to  form  a  junction  with  the 
course  of  the  brook.  Bek>w  the  point  at  which  the  sough  water  formed  this 
junction  with  the  Bonsatt  Brook,  stood  an  ancient  com-mill^  which  was 
worked  by  means  of  the  waters  so  united. 

To  what  extent  the  Cromford  Sough  had  been  carried  prenous  to  the 
year  1705  did  not  appear  ;  but  it  appeared  by  an  agreement,  dated  the  1st 
of  Odobor,  1705,  put  in  evidence  by  the  plabtifls,  that  a  society  or  company 
were  then  owners  of  part  of  the  Hatmago  and  other  soughs,  and  Sir  P.  GeU 
and  partners  of  the  other  part,  and  also  of  the  Cromford  and  BtUeo  Sough, 
and  the  composition  ore  that  might  be  gotten  by  means  of  the  same ;  and  by 
that  agreement,  two  persons,  of  the  name  of  Burton  and  Huiehiiuoi^  under- 
took to  maintain,  support  and  keep  open  the  Htmnage  Sough,  (which  the 
society  was  obliged  to  do,  by  a  prevbus  agreement  with  several  owners  of 
mines,  dated  the  10th  of  June,  1704,)  and  also  with  all  speed,  at  their  own 
costs  and  charges,  to  settle  and  esteblish  articles  with  the  miners  in  €^mm' 
ford  Moor,  Dove  Stone  Lege,  the  Gang  Plott,  and  Oang  Rake  aibreeaid,  and 
other  places  where  mines  were  to  be  benefited  and  unwatered  by  the 
Cromford  or  Batee  Soughe,  for  their  payment  of  one-fourth  part  of  all  the 
free  lead  ore  that  should  be  gotten  in  their  respective  lead  mines  on  Orom 
ford  Moor,  Dove  Stone  Lege,  the  Oang  Plott  and  Oang  Rake;  and  oat  of  aO 
veins,  mines  and  rakes  that  should  be  afterwards  discovered,  and  receive 
benefit  from  either  of  the  said  iK>ughs  for  and  as  a  composition  orcompositjoos 
for  the  bringing  up  and  maintaining  the  said  soughs,  half  of  which  said  com- 
position ore  was  to  be  paul  to  the  company ;  and  to  drive  and  bring  up  the 
said  Cromford  Sough,  from  the  tail  or  mouth  thereof,  in  the  town  of  Crom 
ford,  to  the  mines,  veins  and  rakes  of  lead  ore  in  Cromford  Moor,  and  the 
said  other  places,  for  the  more  eflectually  teking  of  the  water  from  the  said 
lead  mines,  and  laying  them  dry  thereof  at  a  true  level  to  the  mouth  of  the  said 
sough,  or  as  near  as  the  same  could  reasonably  be  carried;  and  that  they 
would,  on  or  before  the  1st  of /«me  then  ensuing,  begin  and  open  the  mouth 
of  the  said  Cromford  Sough,  and  eflectually  open  the  same  where  it  had 
been  stopped,  and  carry  on  the  same  at  the  same  level  as  it  had  formerly 
been  carried,  and  respectively  keep  the  said  soughs  in  good  repair  and  order, 
so  that  they  should  be  carried  to  the  said  veins,  rakes,  pipes  or  mines,  ao 
that  the  water  standing  therein,  and  troubling  the  same,  might  be  eflectually 
let  off  and  carried  away  from  the  said  mbes,  and  the  lead  ore  gotten.  And 
the  company,  in  consideration  thereof,  assigned  to  the  said  two  persons  one- 
half  of  all  composition  ore  that  should  be  gotten,  or  that  should  arise  by 
reason  of  their  share  of  Cromford  Sough,  or  Baiee  Sough.  In  both  those 
agreemento  there  are  covenants  on  the  part  of  Burton  and  Hutchineom  to 
Sir  S,  Evane,  and  the  others,  to  indemnify  them  from  any  injury  arising  from 
the  water  of  the  smelting-mill  of  Sir  FbMp  Oeiihnng  diverted  from  the  mill 
bv  the  Himnage  Sough,  and  from  all  damage  that  might  happen  to  any  of 


EASTER  TERM,  1839.  19 

the  inhabitants  of  Wirknoorth,  by  reason  of  the  water  bein^  taken  awaj  by      ^mctmt. 
the  Hcmnage  Saugk, 

It  also  appears  by  an  indenture  of  lease  made  on  the  8th  of  March,  1788, 
by  Sir  Bibye  Lake  and  others,  under  whom  the  said  Richard  Arkwright 
claims  the  reyersionary  interest  in  the  sough,  (and  recited  in  the  deed  of  1836, 
bereinaiter  mentioned,)  that  those  persons  forming  a  society  and  company 
were,  in  1738,  the  owners  of  the  Cromford  Sough,  and  the  composition  ore 
to  be  gotten  by  means  of  it,  and  to  divers  mines,  vetna,  rakes  and  pipes  of 
lead  ore  within  Crom/ard  Moor  or  fVirkiworih,  within  the  title  of  the  said 
sough,  and  they  thereby  granted  for  999  years,  to  one  Spcnecr,  the  said 
sough,  by  the  description  of  *'  all  that  sough  or  water-gate,  lying  and  being  in 
Crom/ard  Moor,  within  the  wapentake  of  Wirhswarth,  called  Longot  Ctomr 
ford  Moor  Sough,  which  sough  was  begun  and  carried  on  for  the  unwatering 
of  divers  veins  and  rakes  of  lead  ore  in  Cromford  Moor,  to  wit,  the  Dove  Stone 
Letfe,  the  Gang  PloU  and  Gang  Rake,  within  the  wapentake  and  parish  of 
fVvrkeworih  ^  aid  also  all  their  share  of  the  composition  ore  to  be  gotten  by 
means  thereof,  and  the  several  mines,  veins,  rakes  or  pipes  of  lead  ore,  or 
share  of  mines  in  Cromford  Moor,  or  Wirkeworth  aforesaid,  or  either  of  them, 
then  within  the  title  of  the  said  sough,  paying  to  the  lessors  one-sixth  part 
of  all  the  ore  which  should  be  got  for  composition  in  any  of  the  mines  or 
groves  then  in  oompoaitioo  with  the  said  sough;  and  also  one*sixth  part  of 
all  the  ore  that  should  be  got  by  carrying  up  the  level  of  the  said  sough,  or 
oat  of  the  mines  or  veins  to  be  discovered  thereby,  or  m  any  of  the  mines, 
veins,  rakes  or  pipes  aforeeakl,  then  within  the  title  of  the  said  sough.    And 
the  lessee  covenanted  with  all  ^peed  to  open  and  cleanse  the  said  sough,  from 
4he  tail  thereof,  to  the  fore-fiekl  thereof;  and  that  he  should  and  would  from 
thence  open  and  cleanse  and  eflectually  drive  forward  and  carry  on  the  said 
sough  up  to  the  stake  or  post  that  had  been  fixed  in  or  upon  the  said  minesy 
called  the  Dove  Stone  Leye,  the  Gang  Ptott  and  Gang  Rake  veins,  as  the  mark 
or  plan  whereto  the  saki  long  sough  was  to  be  driven,  in  such  manner  that 
the  water  troubling  the  said  lead  mines,  agreed  to  be  un watered  by  the  same, 
might  be  eflectually  carried  off*,  and  so  as  the  same  might  be  eflectually  mined 
and  wrought,  and  the  lead  ore  gotten  out  of  the  same^  so  ftr  as  the  level 
thereof  would  admit ;  and  should  and  would  keep^  open  a  sufficient  gate  or 
sough,  from  the  said  lead  mines  to  the  tail  of  the  sough,  so  that  the  watei 
troubling  the  lead  mines  might  have  a  free  passage  from  the  said  lead  mines, 
and  that  they  might  be  discharged  and  unburthened  thereof,  in  such  manner 
and  method  as  is  usual  in  mineral  cases,  and  at  all  times  keep  the  sough 
open,  dean,  and  in  good  repair,  from  the  tail  or  beginning,  to  the  lbff»-field,  or 
other  extremity,  as  the  same  should  be  driven,  or  carried  on,  to  the  above 
mark  as  aforesaid ;  and  also  work  the  mines  within  the  title  of  the  sough  so 
as  to  get  the  lead  ere  thereout,  provided  that  if  the  said  lessee  should  bring 
op  a  new  sough  or  level  for  unwatering  any  of  the  mines  in  composition  with 
the  long  sough,  or  within  the  title  of  the  said  sough,  and  should  pay  to  the 
said  kasors  a  full  sixth  part  of  all  the  ore  to  be  got  by  composition,  or  out  of 
the  mines  or  veins  to  be  discovered  in  bringing  up  the  said  level,  or  out  of 
the  mines  within  the  title  of  the  said  sough  as  aforesaic^,  as  they  had  before 
agreed  to  pay  for  bringnig  up  the  said  k>ng  sough,  then  the  said  lessee  should 
not  incur  any  forfeiture  of  the  lease  by  reason  of  not  bringing  up  the  said 
Aough,  provided  that  the  new  sough  should  as  effectually  lay  dry  the  mines 
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Kx»^h^gr.      in  composition  with,  or  within  the  title  of  the  said  longh,  as  if  the  said  kmg 

Aekwrioht    "^^^^  ^^  ^'^n  worked  pursuant  to  the  coyenants  as  aforesaid.    The  Cnm- 

«.  fan'd  Sough  is  now  carried  into  Wtrkswerik  township,  and  just  befora  it 

enters  that  district,  in  Crcmford  township,  part  of  the  sough  has  frilen  in, 

and  is  in  ruin. 

These  kind  of  soughs,  as  are  the  Crcmfard  and  Motr  Brooke  are  made  at 
a  vast  expenoe,  and  require  to  be  repaired  from  time  to  time.  The  Crmmftrd 
Sough  is  constantly  repajrod  by  the  proprietors  of  it.  They  are  repairsd  fay 
the  parties,  proprietors  or  lessees  owning  them,  and  without  these  repairs 
they  would,  in  the  course  of  time,  fall  into  decay.  There  has  been  an 
increase  in  the  water  ikwing  down  the  Cramfard  Sough  ainoe  Mr.  Ark* 
wrtghi  built  his  mills  in  1772. 

Innhe  year  1771,  mmam  JTAms,  6t  Cromford,  Esquire,  and  Ifoy  his 
wife,  were,  by  their  trustee,  Richard  Hali,  seised  of  the  manor  of  Oromford, 
within  the  wapentake  of  Wirhoworthf  and  the  soil  of  the  commons  and  wastes 
c^  divers  messuages,  (arms  and  lands  within  the  same,  includiog  the  lands 
through  which  Cromford  Moor,  or  Lang  Sough,  was  carried,  but  were  not 
proprietors  of  the  sough  itselC 

The  case  then  set  out  an  indenture  of  lease  of  the  Istof  ilti^fiM^  1771,  by 
which  the  said  Richard  Haii,  by  the  appointment  and  direction  of  the  said 
W.  Milnu^  and  Mar^  his  wife,  demised  unto  Richard  Arhmghi  and  others 
'  all  that  river,  stream  or  brook,  called  Bofuall  Brook,  situate,  &c^  together 
with  the  stream  of  water  issuing  and  running  from  Cromford  Sough,  in 
Croti^ofd  aforesaid,  into  the  said  BoncaU  Brook,  with  full  liberty  and  power 
to  and  for  them  (the  lessees)  to  divert,  turn  and  cany  the  said  brook, 
stream,  and  water,  down  the  south  side  of  the  highway,  in  Cromford  afimsajd» 
and  under  or  over  the  same  highway;  and  also  all  that  piece  or  parcel  of 
ground  situate,  See.,  in  Cromford  aforesaid,  lying  between  the  BoncaB  Brook 
and  the  intended  new  cut,  and  extending  in  length  from  the  iumpike-n»d 
leading  to  Matlock  Bath,  &c.,  extending,  &c,  and  containing  by  measure  ens 
acre  and  two  roods,  aa  therein  mentioned,  together  with  full  and  free  liberty 
to  and  for  the  said  Richard  Arkwrighi,  See.,  to  erect  and  build,  or  cause  to  be 
erected  and  built,  upon  the  said  brook  or  piece  of  ground,  one  or  more  mill 
or  mills  for  spinning,  winding,  &c,  silk,  worsted,  Ac,  and  also  such  and  lo 
many  water-wheels,  warehouses,  shops,  smithies.  Sec,  banks^  dams,  Ac,  snd 
other  conveniences,  as  they  shall  think  proper  and  necessary,  ftrtheeflectoil 
working  the  said  mills,  so  as  the  same  mills,  Ac,  be  erected  and  built,  and 
from  time  to  time,  during  the  several  terms  hereinafter  mentioned,  worked 
and  managed  in  such  manner  as  not  to  prejudice  the  corn-mill  in  the  posses- 
sion  of  Mr.  Baxter,  by  taking  away  or  diminishing  the  quantity  of  water  now 
used,  or  necessary  for  working  the  said  corn-mill ;  to  hold  the  said  rirer, 
brook  or  stream,  water,  piece  or  parcel  of  ground,  and  the  ssid  stream  or 
water  issuing  from  the  said  Cromford  Sough,  with  the  liberty  of  diverting 
tl|e  same,  from  the  25th  of  March  then  last,  for  the  term  of  eigfaty-fiwr 
years,  at  the  yearly  rent  of  14/.,  payable  as  therein  mentkmed.  Proviso^ 
''  That  in  case  it  shall  happen  that,  at  any  time  during  the  continuance  of 
this  lease,  the  water  or  stream  issuing  and  running  from  Cromford  Souj^ 
aforesaid,  shall,  by  the  bringing  up  of  any  other  sough,  or  by  any  unforeseen 
or  unavoidable  accident,  be  taken  away  or  lessened,  so  as  that  there  shall  not 
come  to  the  said  mills  and  wheels,  intended  to  be  erected  in  pursuaooe  snd 
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by  virtue  of  ihete  presents,  water  sufficient  for  the  working  of  the  same,  and  £^j^«9Mr 
the  sud  W,  Mituit  And  Mary  his  wife,  their  heirs,  &c,  shall  not  be  able 
otherwise  to  supply  the  same  with  such  deficient  water,  that  in  that  case  it 
shall  be  lawful  for  the  said  Richard  Arkwrigkt^  Ac.  to  take  down  the  said 
mills,  wheels,  Ac,  to  remove  the  same  to  and  erect  them  upon  a  piece  of 
waste  ground,  lying  in  Cramfcrd  aforesaid  (setting  out  its  abuttals) ;  and 
that  the  said  W.  MUneif  and  Mary  his  wife,  and  all  persons  claiming,  &c., 
shall  join  in  a  good  and  eflbctual  lease  of  the  said  piece  of  ground  kst  men- 
tioned, with  the  mills,  &c.,  to  be  erected  thereon,  for  so  much  of  the  said  term 
of  eighty-four  years  as  shall  be  then  to  come,  at  the  same  yeariy  rent ;  and 
from  and  after  the  granting  and  executing  of  the  new  lease,  the  present  lease, 
and  the  term  of  years  thereby  granted,  to  cease  and  be  abeohitely  void." 

n  the  year  1772,  a  cotton-mill,  and  other  building*,  were  erected  by  the 
lessees  bdow  the  junction  of  the  sough  water  with  the  Bomall  Brook,  and 
at  a  short  distance  above  the  old  corn-mill;  and  the  water  of  the  sough  has 
from  the  time  of  the  erection  of  the  mill,  hitherto,  been  used  by  the  occupiers 
of  the  mill  for  the  purpose  of  turning  the  wheels  and  machinery  thereof,  and 
this  water  has  formed  a  material  part  of  the  stream  by  which  the  mill  has 
been  kept  in  work. 

In  1785,  an  alteration  was  made  by  the  order  of  Mr.  Arkwnyhi,  the  then 
owner  of  the  mill,  in  the  course  of  the  stream ;  the  sough  water  was  separated 
from  the  brook  course,  and  carried  in  another  but  parallel  direction,  at  a 
higher  level,  to  the  cotton  mill,  by  which  means  the  water  from  the  BonuM 
Brook  was  made  to  supply  one  wheel  to  the  mill,  and  the  sough  water  the 
other  wheel,  and  the  two  streams  becoming  united  again  in  the  mill-yard,  and 
thenee  flowing  in  one  stream  into  the  river  D$rw9fU. 

In  the  year  1789,  Mr.  Arkwrigkt  (then  Sir  Riekard  Arkwr^ht,)  the 
father  of  the  present  Riekard  Arkwriyki,  Esq.,  became  the  purchaser  of  the 
Cromford  estate,  through  which  part  of  the  Cromford  Souyk  is  cut,  includ- 
ing the  manor  of  Crom/ord,  the  cotton-mills  leased  to  him  and  his  co- partners, 
but  then  in  his  own  occupation,  and  the  site  of  the  old  corn-mill. 

The  case  then  set  out  the  conveyance  by  lease  and  release  of  the  7th  and 
8th  of  April,  1 789,  of  this  property  to  Sir  Riekard  Arkwriyki  in  fee.  Soon 
after  the  execution  of  the  above  conveyance,  very  considerable  additions 
were  made  to  the  cotton-mill,  part  of  which  was  erected  upon  the  site  of  the 
ancient  corn-mill.  The  present  Riekard  Arkwriyki,  Esq.,  son  of  the  late  Sir 
Riekard,  is  now  owner  in  fee  of  the  Cromford  manor  and  estates,  including 
the  cotton-mills. 

In  or  about  the  year  1771,  the  said  Meer  Brook  Sonyk  was  commenced  at 
a  place  called  Meer  Brook,  in  the  manor  of  Wirkeworik,  within  the  wapen- 
take of  Wirknoortk  (about  three  miles  tower  down  the  river  Denoent  than 
the  spot  where  the  Boneail  Brook  entered  that  river,)  by  a  company  of  pro- 
prietors, not  connected  with  the  proprietore  of  the  Cromford  Souyk,  and  at  a 
considerable  fewer  level  (about  twenty-nine  yards)  than  the  Cromford  Souyk. 
The  object  of  the  Meer  Brook  Souyk  was  more  effectually  to  unwater  the 
extensive  mineral  field  in  the  hollow  or  valley  of  Wirkewortk,  containing 
about  2,000  acres,  being  the  same  mineral  field  as  was  partly  relieved  by 
Cromford  Moor  Souyk,  but  which  could  not  drain  the  mines  below  its  own 
level.  The  case  then  net  out  an  Act  of  Parliament  of  the  29  Geo,  8,  c.  74, 
(1789)  under  which,  amongst  other  persons  therein  named.  Sir  Riekard 
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foefc«9iMr.  Arkwrightt  Franeii  Hurt  and  Charles  Hurt,  were  made  a  corporate  bodj  hf 
the  name  of  the  ^  Cromfard  Canal  Company,*^  with  powerK  to  make  •  canal 
from  Cromfard  to  LangUy  Brid^^  through  ae?eral  kods  thereia  npteotiooedt 
and,  amongst  others,  through  the  lands  of  Sir  Richard  Arkwrighi  and  the 
said  Franeii  Hurt,  and  to  supj^ly  the  intended  canal,  when  made,  with  water 
from  the  river  Deneeni,  and  from  all  rivers,  brooks,  streams  and  watercourses 
which  should  be  found  in  digging  the  canal,  or  within  the  distance  of  2,000 
yards  from  any  part  of  the  canal,  or  from  any  reservoirs  to  be  made  as 
therein  mentioned,  and  for  that  purpose  to  make  and  erect  aO  such  reservoirs^ 
engines,  Ac.,  as  are  specified  in  the  said  Ad,  with  a  proviso^  ^that  nothing 
therein  contained  should  authorize  or  empower  the  Crom/ordCMod  Company, 
or  any  other  person  or  persons,  to  cut,  dig,  drive  or  carry  on  any  sough, 
level,  trench,  passage,  &c.  to  or  from  any  of  the  rivers,  streams,  soqghs,  Ac, 
in,  from,  or  by  which  the  mills  of  Sir  Richard  Arkwrighi  are  worked  or  i 
ried,  except  from  the  river  Dcrwma,  in  such  manner  as  in  this  Act  is  i 
tinned ;  and  that  it  shall  not  be  la  ful  for  the  Cromford  Canal  Company,  or 
any  other  person  or  persons^  for  the  purpose  of  the  intended  canal,  or  fivanj 
other  purpose  whatsoever,  relating  to  the  execution  of  this  Act,  to  draw  oC 
take  from  or  diminish  any  water  which  now  supplies,  or  whksh  at  any  tine 
hereafter  may  be  found  necessary  for  the  purpose  of  suppling,  canrying  on 
or  working  the  mills  of  Sir  JR.  Arkwrighi^  or  to  do  any  other  act,  matter  or 
thing  whatsoever  to  prejudice,  obstruct  or  impede  the  same,  without  the  eon* 
sent  of  the  said  R.  Arhwrighi,  his  heirs  or  assigns,  for  that  purpose  first  had 
and  obtained.^' 

By  the  sixth  clause  of  the  Act,  power  was  given  to  Sir  it.  Arkwngii  lo 
raise  a  weir  on  the  river  Derwent,  and  make  an  aqueduct  through  his  lands 
to  convey  water  to  the  canal.    This  Act  was  amended  by  an  Act  of  the  90 
Geo.  3,  c.  66,  (1790)  which,  amongst  other  things^  enacted,  "  That  if  at  any 
time  thereafter,  any  \wri  of  the  quantity  of  water  from  Cromford  Sough  and 
BomaU  Bridget  or  either  of  them,  which  at  the  time  of  the  passing  of  the 
said  recited  Act  flowed  into  the  river  Dertoeni,  above  Cromford  Bridge^ 
should  pass  into  the  said  river  at  any  point  below  Cromford  Bridge,  or 
should  by  any  means  whatever  be  diverted  into  any  other  coarse  v  channel, 
the  quantity  of  water  which  should  so  pass  into  the  river  Derwemi,  bdow 
Cromford  Bridge  aforesaid,  or  otherwise  be  so  diverted,  should,  in  ascertain- 
ing the  quantity  of  water  to  be  taken  for  the  supply  of  the  said  intended 
canal  and  collateral  cut,  or  either  of  them,  and  also  in  ascertaining  Um 
quantity  of  water  whkh  the  river  Derwent  produces  at  Cron^ord  Bridge 
aforesaid,  be  deemed  and  reckoned  as  part  of  the  water  at  Cme^ord  Bridge 
aforesaid,  anything  in  the  said  recited  Act,  or  in  this  present  Act  cootaiaedt 
to  the  contrary  in  anywise  notwithstanding.    And  it  was  thereby  also  pio- 
▼ided,  that  Sir  it.  Arhwrighi  should  be  entitled  to  all  lead  mines  discoveied 
in  cutting  the  canal  through  any  lands  of  his ;  and  that  all  and  eveiy  sodi 
mines,  Ac.,  should  be  subject  to  such  laws,  usages  and  customs  as  other  had 
mines  and  veins  of  lead  ore,  within  the  wapentake  of  Wirheworih,  b  the 
county  of  Derby,  are  subject  and  liable  to.    At  the  time  of  this  Act  passing, 
the  Cromford  Moor  Sotigh  was  a  sough  which  supplied  water  to  ISr.  R 
Arkwrighfe  mills.     The  water  from  the  JbTear  Brooh  Sough  flows  mto  Um 
Denoent  below  Cromford  Bridge. 
An  indenture  of  the  11th  of  January,  1791,  was  then  set  out,  by 
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oertaiD  bods  were  coo^eyed  by  Sir  it.  ArkmrigtU  to  the  Oromfwd  CSanal      J&c^<»g«y. 
Company,  in  lieu  of  certain  lands  which  they  were  empowered  to  take  by 
virtue  of  their  Act  of  Farliament,  and  also  full  and  free  liberty,  power  and 
authority  were  granted  to  the  company  to  take  the  water  for  the  use  of  their 
canal,  from  and  after  the  same  had  fallen  over  the  basin  between  the  two 
mills  of  the  said  Sir  Jt.  Arhwrigkti  by  a  trunk  or  pipes  under-ground,  **  so 
as  not  to  injure,  obstruct  or  prejudice  the  mills  of  the  said  Sir  R,  Arkwright^ 
or  the  working  thereof     The  case  then  set  out  an  Act  of  the  42  Geo,  3,  c. 
ex.  (1802,)  for  allotting  and  inck>sing  the  several  commons  and  waste 
lands  within  the  manor  and  township  of  WirhMwwrtht  under  which  certain 
commissioners  were  appointed  to  divide  and  allot  the  same  to  the  owners  of 
ancient  messuages,  &c.    The  16th  section  provided*  "  That  it  should  be  law- 
ful  fi>r  the  owners  and  proprietors  of  a  certain  sough  or  level  called  Metr 
Brook  Soughy  or  Lohgway  Bank  Sough,  to  continue  to  work  and  carry  for- 
ward such  sough  or  level  from  time  to  time,  and  at  all  times  for  ever  there- 
after, for  the  purpose  of  unwatering  or  draining  any  lead  mine  or  lead  mines 
within  the  said  manor  or  wapentake  of  Wirkiworthf  or  otherwise,  and  to 
amend  and  repair  the  same  when  and  as  often  as  need  shouM  be  and  require,*' 
with  power,  for  those  purposes,  to  sink  shafts,  Ac.,  and  make  all  necessary 
roads  upon,  under,  through  or  over  any  of  the  albtments  to  be  made  in  pur- 
suance of  that  Act,  making  reasonable  satisfaction  for  all  damage  done.    Mr. 
Arhwrigkt  was  a  land-owner  in  Wirluworth  at  the  time  of  the  passing  of  this 
Act,  and  took  an  albtment  of  about  forty-four  acres,  whkh  was  made  to  him 
under  it    In  the  year  1813,  up  to  which  period  the  Moor  Brook  Sough  had 
been  confined  to  Wirhsworih,  a  branch  or  level  into  Cfromford,  and  under  the 
lands  of  Mr.  Arkwrighi,  was  projected  from  the  Moer  Brook  Sough,  running 
towards  the  Godhor  vein,  which  was  connected  with  the  Gmng  mine.    And  by 
indenture  of  the  18th  of  November,  1813,  made  between  Eraneit  Huri  and 
others,  proprietors  of  the  Meer  Brook  Sough,  and  certain  mines,  of  the  first 
part ;  John  Simpeon  and  others,  lessees  of  the  mineral  sough  caUed  Crom/ord 
Sough,  and  lessees  of  certain  mine^  and  composition  ore  thereto  belonging, 
under  CharUe  J9roiM»  and  Henry  Diekineou,  and  the  Sough  Company,  and 
also  proprietors  of  other  mines,  and  parts  of  mines,  and  composition  ore,  of 
the  second  part;  and  Ckarlee  Brown  and  Henrg  Diekineon,  far  and  on 
behalf  of  themselves  and  the  rest  of  their  society  and  companions  of  certain 
mines,  and  owners  of  the  Cromfwd  Sough,  and  likewise  of  certain  mines  and 
composition  ore,  of  the  third  part ;  after  reciting  that  Crom/ord  Moor  Sough 
had  become  incapable  of  unwatering  the  mines,  veins,  pipes  and  rakes  of  lead 
ore  within  the  title  of  that  sough,  and  of  several  other  mines  under  composi- 
tion thereto,  by  reason  of  Uie  bearing  measures  of  the  said  mines  having  been 
worked  to  the  level  of  such  sough,  called  Crofnford  Sough ;  and  that  the 
aaid  Meer  Brook  Sough  having  been  driven  at  a  much  deeper  level  than  the 
Cromford  Moor  Sough,  was  more  capable  of  unwatering  the  mines,  &c., 
within  the  title  oi  the  said  Long  Sough,  and  also  several  other  mines  then 
under  composition  thereto,  provided  the  same  was  carried  forward  to,  near  or 
under  the  fore-field  of  the  then  present  works,  or  into  a  vein  belonging  to 
the  Cromford  Moor  Sough,  called  Godher'e   Vein,  but  which  would  be 
attended  with  very  considerable  expence.     "  It  was  witnessed,  that  in  order 
to  carry  the  several  proportions  and  agreements  into  effect,  the  said  Braneie 
Huri,  and  the  said  several  owners  of  the  Meer  Brook  Sough  Company,  did 
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agree  with  the  said  /.  Simp^m  ana  bia  partnerBi  that  thej  the  Sf€$r  Br^A 
Sough  Company,  with  all  speed,  and  agreeaUj  to  imiieral  vasge^  woaU,  at 
their  own  costs  and  charges,  drive,  carry  on  and  eontinue  the  said  Meer 
Brook  Sough,  or  branch  thereof,  at  a  tme  level,  to  the  Ibie-deld  of  the  said 
Godber  vein,  in  such  manner  as  that  the  water  might  be  carried  off,  and  the 
said  mines,  within  the  title  of  the  Cromford  Sough,  laid  dry,  so  as  that  the 
same  might  be  eflfectually  wrought ;  and  would,  so  hmg  as  the  said  wmem^ 
veins,  &c,  within  the  title  of  the  Cromford  Sough,  should  be  duly  worked  by 
the  lesseesor  owners  thereof,  keep  open,  andtn  good  repair,  the  said  Moor  Brook 
Sough,  and  the  branch  or  level  so  intended  to  be  made  as  aforesaid,  and  that 
the  water  might  at  aU  times  thereailer  flow,  without  obstruction,  to  the  tail 
thereoC  And  the  said  /.  Simpoon  and  his  co-partners,  with  consent  and  ap- 
probation of  the  other  parties,  did  thereby  covenant,  that  they  would  eft  all 
times,  after  the  said  Moor  Brook  Sough  should  be  brought  forward  to  the 
fore-field  of  the  said  Crodbor  vein,  so  as  to  unwater  and  relieve  the  saine^  or 
any  other  mines,  veins,  pipes,  ftc^  within  the  title  of  the  said  Cromford  Moor 
Sough,  pay  and  render  to  the  same  Fron^ou  Hurt  and  Company,  their  heirs, 
&c^  one-twelftti  part  of  the  ore  to  be  raised  under  the  level  c^  the  Cromford 
Sough,  such  level  to  be  taken  as  therein  mentioned.** 

The  defendants  then,  in  pursuance  of  this  agreement,  worked  the  Moot' 
Brook  Sough  into  Cromford,  towards  the  Oodbor  vein.  During  the  time 
that  this  branch  level  was  bang  driven  towards  the  Godbor  vein,  the  Ibie- 
field  of  the  Moor  Brook  Sough,  at  the  south-west  end  thereof,  was  shut  up^ 
by  means  of  wooden-doors  and  flood-gates,  whidi  the  defendants  thought  fit 
to  erect ;  and  these  wooden-doors  were  kept  closed,  for  the  most  part,  tfll 
about  Maroh,  1821,  when  m  contemplatkm  of  the  agreement  of  Juno,  1825, 
thereibailer  set  forth,  cast-iron  doors  or  flood-gates  were  put  up  by  the 
defendants  in  the  place  of  such  wooden-doors.  While  these  woodeo-doora 
were  closed,  it  did  not  appear  that  any  actual  diversion  of  the  water  look 
place  from  Mr.  Arkwrighfo  mills 

The  case  then  set  out  a  correspondence  between  Mr.  Arkwrighi  and  the 
attorney  of  the  Moor  Brook  Company,  oh  the  subject  of  the  iHasr  Brook 
Sough.  About  the  time  of  this  correspondence,  the  Jfsfr  Brook  Sou^ 
proprietors,  in  order  to  the  more  effectual  working  c^  the  Crodbor  Tmn,  were 
desirous  to  extend  their  works  in  the  manor  of  Cromford  above  nsentioDe^ 
so  as  to  unwater  the  lower  levels  of  that  mine.  Mr.  Arhorigki  was  appre- 
hensive that  mischief  might  thereby  be  occasknied  to  his  mills.  UpoQ  this 
an  agreement  was  made  between  the  ilfMr  Brook  Company,  oi  the  first  part, 
certain  lessees  of  lead  mines,  of  the  second  part,  and  Riekitrd  Arkwrighi,  of 
the  third  part.  By  this  agreement,  whkh  was  without  prejudwe  on  etlher 
side,  ail  parties  reserving  to  themselves  all  their  rights,  claims,  Ac,  the 
lessees  covenanted  not  to  diminish  the  water  m  Cromford  Sought  and 
the  Moor  Brook  Sough  proprietors  covenanted  to  close  and  shut  up  certaie 
flood-gates  erected  by  them  in  the  ibre- field  of  the  Moor  Brook  Somgk,  at 
the  upper  and  westerly  end  thereof,  so  as  to  prevent  the  water  escapmg 
through  them.  There  was  no  proviso  that  either  of  the  parties  might  deter- 
mine the  agreement  by  a  three  months*  notice  in  writing. 

The  parties  continued  to  act  upon  this  agreement ;  and  the  woika  were 
carried  on  in  Cromford,  in  the  Godbor  vein,  till  the  month  of  lutg,  ISSflL 
The  iron  gates  were  kept  shut  during  that  time;  and  while  those  galea  were 
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•o  kepi  thttft^  the  woriu  in  Cromfwi  cmnaed  po  diTerakm  of  the  water  from 
the  mill  of  the  pleintiflk  In  the  month  of  /Wy,  183e»  the  M^tr  Brook 
Sough  proprietors  were  desirons  of  carrjing  the  sough  farther  forward,  in  a 
westerly  direction,  in  Wirkiworik,  and,  for  this  purpose,  it  was  necessary  to 
remoTo  the  iron  flood-gates ;  and,  in  consequeDoe,  on  the  9th  My,  1836,  the 
Moor  Brook  Sough  Company  gaTo  a  notice  to  this  effect  to  Bfr.  Arkwrighi 
and  the  proprietors  of  the  Cron^ord  Moor  Sough,  These  articles  of  agree- 
ment, of  the  18th  July,  1825,  were  afterwards  put  an  end  to  by  a  notice, 
the  object  of  which  was  afterwards  explained  to  be  a  desire  on  the  part  of 
the  company  to  continue  the  Meor  Brook  Sough  in  a  westerly  or  south* 
westerly  diraction  into  the  mineral  field,  and  within  the  manor  of  Wirkowortk. 

By  indenture,  of  the  29th  SopUmber,  1836,  between  the  Hon.  C.  H.  W. 
PMam  and  Sir  it.  Gutmmg^  of  the  first  part,  the  Hon.  John  Simpton,  of  the 
second  part,  and  Riohard  Arkwrigki,  oi  the  third  part,  after  reciting  at  length 
the  beibre-mentioned  indenture  of  lease,  for  999  years,  of  the  8th  March, 
1788^  between  Sir  Bibgo  Lako  and  others,  their  society  and  companions, 
owners  in  part  of  the  Crom/ord  Sough,  and  others,  and  its  recitals  and 
schedules,  as  hereinbefore  set  forth  (and  after  other  recitals,  not  material  to 
be  set  out,)  the  said  Pdham  and  Gutming,  by  direction  of  Simpiom,  granted 
to  Arkwrighi,  by  way  of  oonreyance  only,  and  not  by  way  of  warranty, 
subject  to  the  said  term  of  999  years,  the  Cro^ord  Sough  and  composition 
ore  to  be  gut  by  means  thereof  and  all  other  premises  demised  by  the  before 
mentioned  indenture  of  1788L 

^^  another  indenture,  of  the  same  date,  the  said  John  Simpion  assigned 
to  a  trustee  for  the  said  Richard  Arkwrighi^  some  shares  in  the  leasehold 
interest  in  the  Cromford  Sough,  created  by  the  said  indenture  of  1738 

The  said  CharUo  Brown  and  others,  parties  to  the  said  recited  indenture 
of  the  20th  August,  1888,  under  whom  the  said  John  Simpton  deriTed  his 
title  to  the  estate  and  interest  in  the  Cromford  Sough,  conveyed  by  the  firet 
stated  indenture  of  the  29th  Sepiombor,  1886,  were  the  same  persons  who 
were  parties  of  the  third  part  to  the  before  stated  indenture  of  the  18th 
Nooomdor,  1818;  and  the  said  John  Simpoon  was  a  party  to  the  said  inden- 
tures of  the  I8th  NovomUr,  1813,  and  the  18th  July,  1825. 

In  May,  1837,  the  Jffsr  Brook  Sough  proprieton  caused  the  iron  doore 
to  be  removed.  The  consequence  of  Uiis  was,  that  the  water,  which  would 
have  otherwise  flowed  down  the  Cromford  Sough,  was  taken  away,  and  the 
plaintiffs'  mills  could  not  be  properly  worked  by  reason  of  this  diversion ;  and 
it  was  for  this  ibjury  that  the  action  was  brought 

A  representation  having  been  made  to  the  defendants  of  the  serious  con- 
aequences  which  would  arise  from  this  diversion  of  the  water,  the  gates  were 
restored  to  their  original  state,  without  prejudice,  however,  until  the  right  of 
the  defendants  to  remove  them  should  be  determined 

The  defendanta  have  not,  nor  ever  had*  any  interest  m  the  Oromford 
Sough,  or  in  the  lands  through  which  it  passes 

Mr.  Arkwrighi,  the  lessor  of  the  plaintiffs,  is  the  owner  of  the  land,  under 
the  deed  of  1789,  and  he  became  also  interested  m  the  soUgh  itself,  before 
tlie  diversbn  complained  o(  by  the  deeds  before  mentioned,  of  29th  SopUm" 
hor,  1836. 

The  question  for  the  <^imon  of  the  Court  was^  whether  the  plaintiffs  were 
entitled  to  recover. 
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Copies  of  all  the  deeds,  and  the  Acts  of  Parliament,  and  phiM  of  both 
parties  were  furnished,  and  were  to  be  considered  as  part  of  the  case,  mod 
either  party  to  be  at  hberty  to  refer  to  any  parts  of  them  whkh  m^^t  be 
thought  important 

Id  Hilary  Term  last,  the  case  was  aiigued  by 


Sir  W.  W.  PolUU,  for  the  plaiotiffii.— It  appears  from  thefrcUof  the  • 
thaty  in  1771,  the  owners  of  the  manor  and  the  soil  through  which  the  Crom- 
ford  Sough  passed,  leased  to  Sir  Richard  Arhmghi  and  others,  the  strewn 
of  water  composed  of  BontaU  Brooh,  and  the  water  from  Cromford  Sau^k^ 
for  the  term  of  84  years,  together  with  a  piece  of  ground,  with  liberty  to 
erect  cotton  mills  there.  These  mills  were  erected  in  1782.  In  1789^  Sir 
Richard  Arkwrighi  became  the  purchaser  of  the  Cromford  estate,  througfi 
which  part  of  the  Cromford  Sough  runs,  including  the  manor  of  Cromford^ 
and  the  cotton  mills  leased  to  him  and  his  co-partners.  In  1836>  oertmin 
part-owners  of  Cromford  Sough  granted  to  the  plaintifi,  by  way  of  ooovey- 
ance,  the  Cromford  Sough,  and  the  compositbn  ore  to  be  got  by  means 
thereof.  The  plaintiffs,  therefore,  have  an  interest  in  the  land  through  which 
the  stream  flows ;  but  the  defendants  have  no  interest  whatever;  and  the 
question  is,  whether  the  defendants  have  a  right  to  divert  the  water  of 
Cromford  Sough  from  the  plaintiffs'  land.  It  will  be  contended,  on  the  other 
side,  that  a  grant  cannot  be  presumed  in  this  case,  as  it  is  not  to  be  supposed 
that  the  owner  of  the  soil  would  make  one ;  but  that  question  does  not 
arise  here,  where  the  injury  accrues  from  the  act  of  a  third  party.  Can  it  be 
said  that  the  defendants,  who  are  merely  owners  of  adjoining  land,  are  eo* 
titled  to  deprive  the  plamtiffs  of  rights  that  have  been  eiyoyed  for  twenty 
years.  And  if  they  cannot  divert  the  plaintiffs'  stream  for  agricultural,  they 
cannot  divert  it  for  mining  purposes.  In  BaUlon  v.  BonnUd  (a),  Lord 
EUenborough  lays  it  down,  that  "  twenty  years'  enjoyment  of  water  in  any 
particular  manner,  affords  a  conclusive  presumption  of  right  in  the  party  so 
enjoying  it"  The  same  rule  is  stated  in  Beaky  ▼.  Shaw  (h).  The  case  of 
Brown  v.  Beei  (c),  b  also  in  point  In  Mason  v.  Hill  (</),  it  was  held, 
that  the  owner  of  lands  adjoining  a  stream  might  maintain  an  action  against 
a  party  who  had  diverted  the  water,  although  he  himself  had  not  appropriated 
it. — [Parhe,  B. — I  think  one  of  the  objects  of  the  judgment  in  that  case  was 
to  correct  an  opinion  created  by  William*  v.  MorUmd  («),  that  an  individual 
could  acquire  a  right  to  flowing  water  only  by  appropriating  so  much  as  he 
required  for  a  beneficial  purpose.] — In  The  Birmingham  Canai  Company  ▼. 
Lloyd  (^f),  an  injunction  agMnst  draining,  preparatory  to  opening  a  ooal 
mine,  was  refused,  on  the  ground  of  laches  for  two  years,  during  which  time 
expences  had  been  incurred.  But  the  Lord  Chancelbr  appeared  to  think 
that  the  right  might  be  esUblished  at  law.  Secondly,  the  Stat.  2  &  3  WiU. 
4,  c.  7I»  s.  2,  enacts,  that  no  easement,  which  has  been  enjoyed  without  io- 
terruption  for  twenty  years  s^ll  be  defeated  by  merely  shewing  an  enjoy- 
ment prior  to  such  twenty  years ;  and  that  an  enjoyment  for  forty  years  ahaO 
give  an  indefisasible  right,  unless  it  has  taken  place  under  some  consent  or 
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a^reemeDt  io  writing.  In  this  case,  there  has  been  an  enjoyment  for  the  full 
period  of  fortj  yeara,  without  any  consent.  The  owners  of  the  soil  might, 
within  twenty  years  after  the  oonunenceroent  of  the  easement,  have  put  an 
end  to  it ;  but  thixd  persons,  like  these  defendants,  can  have  no  right  to  do 
so.  The  private  Acts  of  Plsrliament  restraining  the  Cromford  Canal  Com- 
Dany  from  inter&riog  with  Mr.  Arkwrigkft  title  to  the  stream,  shew  that  he 
has  exercised  acts  of  ownership  upon  this  water  which  have  been  acquiesced 
in  by  the  legislature.  The  provision  m  the  Wvrknoorth  Enclosure  Acts,  en« 
abling  the  proprietors  of  Mttr  Brook  Sough  to  carry  it  forward,  cannot  give 
them  a  light  to  interfere  with  the  interests  of  third  parties. 

Erie,  for  the  defendants. — There  are  two  points  in  this  case  ;  first,  that 
the  plaintifls  have  shewn  no  right  to  this  water ;  secondly,  that  the  defend- 
ants have  not  been  guilty  of  any  wrongful  act  in  diverting  it 

First,  this  is  an  artificial  stream,  made  for  purposes  very  different  from 
those  to  which  the  plaintiffs  have  applied  it.    The  Cromford  Sough  Company, 
who  made  it»  acquired  no  title  to  the  water  as  against  the  land-owners, 
throfugh  whose  property  it  flowed.    The  company  had  no  intention  of  using 
the  water  beneficial^ ;  they  were  employed -by  the  mine-owners  to  get  rid  of 
it  as  a  nuisance.     We  may  infer  that  the  land-owners  permitted  the  Crom^ 
ford  Sough  Company  to  pour  the  waste  water  over  their  lands.    This  water 
the  land-owners  afterward  use  for  their  own  purposes ;  but  they  cannot,  on  that 
account,  ownpel  the  Company  to  pour  it  for  ever  over  their  land.    It  appears 
that,  in  1738,  the  lessors,  under  whom  the  phuntiffii  claim,  granted  a  lease  of 
Cromford  Sough  to  one  Spone$r,  by  which  he  was  bound  to  cleanse  and 
carry  forward  the  sough.    The  lease,  however,  provided,  that  no  forfeiture 
should  take  place  for  an  omission  to  carry  forward  the  Cromford  Sough, 
provided  the  lessee  brought  up  a  new  sough.    So  that  the  parties  under 
whom  the  plaintiffs  claim,  must  be  considered  to  have  had  notice  that  the 
vrater  might  be  diverted  from  Cromford  Sough.    In  1771,  Milneo,  the  owner 
of  the  soil  through  which  the  Cromford  Sough  ran,  employs  the  water  from 
the  sough  in  the  beneficial  purpose  of  turning  his  mill.     He  afterwards  lets 
that  water  to  Arkwrighi,  agreeing  to  indemnify  him  if  the  water  is  diverted. 
Is  not  this  a  clear  dedaratwn  by  Milnsi,  that  he  had  no  title  to  the  water! 
The  land-owners  contract  to  carry  this  water  from  the  mines ;  they  afterwards 
employ  it  beneficially ;  but  they  are  not  entitled  to  insist  that  the  mine  owners 
shall  not  drain  their  mines  in  such  a  manner  as  to  divert  this  water.    It  was 
said,  in  WilUami  v.  Morland,  that  that  water  was  publiei  Jurii,  and  that 
the  first  title  to  it  was  acquired  by  taking  and  using  it  beneficially.    That 
opinion  .was  corrected  in  Moion  v.  HiU,  and  is  now  settled  that  a  natural 
stream  belongs  to  him  through  whose  land  it  passes  by  nature,  and  that  any 
derivative  title  must  be  by  grant,  or  by  such  an  user  as  afibrds  a  presump- 
tion of  a  grant,  Boaby  v.  Sham  (jf),  Wright  v.  Homard  (A),  Canham 
V.  FUk  (t).    It  is  not  enough,  to  constitute  a  secondary  title  to  water,  that 
it  has  been  enjoyed  merely;  it  must  be  enjoyed  "  as  of  right."    The  enjoy- 
meni.  must  be  adverse,  and  not  by  stealth  or  permission,  Partridge  v. 
^Scott  (J),  Bright  v.  Walker  (h),  TiMe  v.  Brown  (f),  BeaeUg  v.  Clarke  (m), 
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Monmout&shirt  Canal  Company  ▼.  Harford  (a).  Now  it  is  dear  tint  tk 
Cranrfard  Sough  proprietors  did  not  take  the  water  as  of  right,  and,  iherefon^ 
could  not  communicate  to  others  the  right  to  take  it  A  land-owner  who  n^m 
water  to  flow  in  an  artificial  course  over  his  land,  cannot^  after  forty  yetn, 
acquire  a  right  of  compelling  another  to  make  it  flow  in  the  same  oonne  for 
ever.  Can  it  be  said  that  a  land-owner,  who  permits  another  for  forty  yetii 
to  carry  an  aqueduct  over  his  land,  has  acquired  a  right  to  have  it  oonstsnU/ 
kept  there.  If  the  plaintiffs  have  the  right  contended  for,  thej  have  a  right 
to  the  flow  of  water  without  any  increase ;  but  if  that  right  were  inti^ 
upon,  it  might  defeat  the  very  object  that  the  sough  proprietors  had  in  viev, 
namely^  the  draining  of  the  mines. 

Secondly,  the  defendants  are  not  guilty  of  anj  wrongful  Act  They  in 
as  lawfully  upon  the  land  as  the  land-holders  themselves.  Thej  are  exndi. 
ing  an  ordinary  act  of  ownership,  being  desirous  of  getting  at  the  minoik 
Can  a  man,  by  using  the  water  that  is  produced  bj  mj  drsiniog,  deprive  bk 
of  the  right  of  draining  further  t  If  the  plaintiffs  are  entitled  to  have  tkii 
stream  without  any  diminution,  then  will  the  owners  of  adjoining  hndi  be 
bound  always  to  keep  up  the  water  to  a  certain  level  In  BalUm  t. 
BoMted  (o),  the  stream  was  a  natural  one,  had  risen  to  the  sorfooe,  and  hid 
been  appropriated.  There  is  an  obvious  distinctkm  between  w^ter  that  hii 
been  appropriated,  and  water  that  is  hidden.  The  plaintiffs  wish  to  enjoy  la 
artificial  stream,  and  put  an  end  to  all  the  mining  operations  in  the  district, 
they  might  aa  well  contend  that  the  plaintiffs,  having  once  erected  a  steiiB- 
engine  for  the  purpose  of  draining  their  mines,  were  bound  to  continue  it  (or 
ever,  to  prevent  the  failure  of  the  water. 

Sir  W.  W.  Fotttit,  in  reply.— The  real  question  in  the  case  is,  whdher 
there  has  been  a  diversion  or  not ;  for  it  is  utteriy  unimportant  whether  the 
stream  is  a  natural  or  an  artificial  one.  No  man  has  a  right  to  obstruct  the 
artificial  drain  of  another,  Weniworih  Ave.  vol.  8,  p.  662. — [Lord  Abingtr, 
GL  R-^Wontworih  is  a  very  inaccurate  and  faulty  book.]^The  dBfeodsoti* 
argument  is,  that  there  has  been  no  user  as  of  right  for  forty  jears ;  thit  the 
parties,  who  are  supposed  to  have  granted  the  water  to  the  plaintiffs,  in  6ct» 
made  no  grant  at  all ;  that  they  substituted  an  equivalent  in  case  the  wtter 
was  withdrawn. 

It  is  true  that  the  land-owner  made  a  qualified  grant,  which  he  could  rensne 
at  any  time;  but  not  having  done  so,  it  is  not  in  the  power  of  stnmgersto 
divert  the  water.»[/WA#,  B.— The  argument  on  the  other  side  is,  that  Mika 
knew  that  the  drain  was  only  a  mode  of  getting  rid  of  a  nuisance,  and  that, 
as  k§  could  not  complam  of  the  subtraction  of  the  water  from  any  mill  erected 
by  him,  he  could  not  give  to  another  a  better  title  than  he  himself  posaeisfd] 
—The  plaintiffs  have  used  this  water  for  a  period  of  forty  years ;  they  liefe 
used  it  adversely,  for  no  grant  or  licence  is  shown.  It  is  of  no  importuce 
that  the  diverswn  was  eflected  by  underground  operations.  If  the  qoesCioa 
had  been  submitted  to  a  jury,  they  must  have  found  that  Mr.  Arkwrigki,  tod 
those  under  whom  he  claimed,  always  used  this  water  as  of  right. 

Cmr.ado.  wfll 

Parks,  B.,  now  delivered  the  judgment  of  the  Court— The  pkintlft,  ie 
(»)  I  C  M.  &  R.  614.  (o)  1  Camp.  463L 


EASTER  TERM,  1839.  29 

this  case,  are  the  occnpiera  of  certain  oottoD-mills,  at  Crmitfwrdt  in  ii^  county  Jtoj*gy. 
of  Derby t  and  coanplain  of  an  illegal  diyersion,  by  the  defendants,  of  the 
water  to  which  they  were  of  right  entitled,  for  the  supply  of  their  mills.  The 
defendants,  by  their  pleas,  deny  that  right;  and  also  insist  that  they  have 
not  been  guilty  of  any  illegal  diversion.  A  special  case  was  reserved,  on  the 
trial,  for  the  opinion  of  the  Court,  stating  a  great  number  of  documents  and 
facts,  upon  which  the  Court  are  not  merely  to  give  their  judgment  on  matters 
of  law,  but  to  take  the  office  of  the  jury  by  determining  whether  any,  and 
what  inferences  of  (act  ought  to  be  drawn  from  the  facts  stated.  This  course 
leads  to  one  great  inconyenience,  as  it  tends  to  confound  the  rule  of  law  with 
an  inference  of  fact  only,  which  inference  might  have  been  varied  by  a  very 
slight  drcumstanoe.  From  the  facts  and  documents,  however,  the  case 
appears  to  be  this:  in  the  beginning  of  the  last  eentury,  certain  adven- 
turers had,  in  part,  constructed,  and  were  proceeding  to  contbue  a  sough, 
now  called  the  Cffmfntd  Saughf  for  the  purpose  of  draining  a  portion  of  the 
mineral  field  in  the  wapentake  of  Wirksworth,  How  they  acquired  the 
right  to  make  the  sough,  is  not  stated ;  it  wris,  however,  without  doubt, 
nther  by  virtue  of  the  custom  of  mining  then  prevalent,  or  by  the  express 
licence  of  the  owner  of  the  soil  through  which  it  was  made.  The  adven- 
turers received  their  remuneration  in  the  shape  of  a  certain  portion  of  the 
ore  raised  from  the  mines  within  the  level,  lying  above  and  benefitted  by  the 
sough,  (technically  called,  within  the  title  of  the  sough,)  in  consequence  of 
an  agreement  with  the  proprietors  of  the  mines. 

The  right  to  this  easement,  with  its  accompanying  advantages,  appears  to 
liave  been  the  subject  of  sale  and  conveyance  in  that  district ;  for,  in  1788, 
the  proprietors  leased  it  for  999  yearSi  for  a  pecuniary  consideration,  with  a 
reservation,  by  way  of  rent,  of  a  part  of  the  profits. 

Mr.  Arkwrighif  under  whom  the  plaintifls  claim,  and  all  whose  rights  they 
may  be  assumed  to  have  had,  by  demise  from  him,  when  the  cause  of  action 
accrued,  became,  in  1836,  the  purchaser  of  the  reversion  expectant  on  the 
determination  of  that  lease;  and  he  also  acquired  a  portion  of  the  mterest  of 
the  lessees,  by  a  conveyance  from  some  of  them.  It  does  not  appear  to  us, 
that  this  circumstance  affects  the  question  between  the  parties  to  this  suit 
After  the  sough  had  been  constructed,  and  a  constant  fiow  of  water  thereby 
conducted  from  the  mines,  the  late  Sir  Richard  Arkwrighi^  the  fether  of  Mr. 
Arkwrtgki,  obtained,  in  the  year  1771,  a  lease  for  eighty-four  years,  from  the 
lord  of  the  manor  of  Cromford  (wIks  upon  the  special  case,  b  alleged  to 
have  been  the  owner  of  the  knd  through  which  the  Cromford  Sough  was 
made,  and  also  the  owner  of  a  piece  of  land  between  the  mouth  of  the  sough 
and  the  brook  into  which  the  water  was  conveyed,)  of  that  piece  of  land,  the 
brook,  and  the  ^  stream  of  water  issuing  and  coming  from  Cromford  SomghT 
with  the  right  of  erecting  mills  on  the  piece  of  land.  In  1772,  Sir  Richard 
Arkwrtghi erectei  extensive  cotton-mills  thereon;  and,  in  Ajprilf  1789,  be 
purchased  that  land,  and  the  fee  simple  in  the  mills,  and  the  manor  of  Crorn^ 
ford,  including  the  lands  through  which  the  Cromford  Sough  was  made. 

In  the  mean  time,  another  company  of  adventurers  had  begun  to  construct 
another  mining  sough,  called  the  Meor  Brook  Sough,  on  a  much  lower  level, 
in  the  adjoining  township  of  Wirknoorth,  The  defendants  represent,  and 
have  all  the  rights  of  that  company  of  adventurers,  and  must,  like  the  pro- 
prietors of  the  Cromford  Sough,  be  assumed  to  have  acted  either  bv  virtue 
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iE^H*^      of  a  mining  custom,  or  by  express  licence  of  the*  owner  of  the  soH,  coo- 
firmed  by  the  Crmnford  Indosure  Act,  b  1802 ;  and  also  to  hare  had  the 
authority,  prior  or  subsequent^  of  the  owners  of  mines  drained  by  that 
sough,  and  contributing  a  certab  portion  of  the  we  by  way  of  reeompence. 
These  facts  are  not  distinctly  found ;  but  we  think  we  must  infer  thai  such 
was  the  case;  and,  consequently,  that  the  defendants  stand  in  the  sune  re- 
lation to  the  plaintiffs,  as  if  the  owners  of  those  mines  had  themaelfes,  with 
the  consent  of  the  owner  of  the  soil,  constructed  the  sough  for  the  fnirpoae 
of  freeing  their  mines  from  water ;  for  whether  they  make  the  sough  them- 
seWes,  or  through  the  agency  of  the  adventurers,  is  unmatmal.    In  1818»  the 
defendants,  being  themselves  proprietors  of  mines  drained  by  it,  ezteoded 
the  Meer  Brook  Sough,  having  made  an  agreement  with  the  then  proprietors 
of  the  Crom/ord  Sought  and  of  other  mines  unwatered  by  it,  and  which 
appear  to  have  been  then  worked  down  to  the  level  of  that  sough,  lor  the 
purpose  of  r^ukting  their  respective  rights^  and  the  reoompeoce  to  be  paid 
by  the  latter  to  the  former  set  of  adventurers,  for  the  benefit  to  be  derived 
by  them,  by  the  extension  of  this  sough,  and  the  un  watering  by  meaoa  of 
it  of  a  further  portion  of  their  mineral  field  below  the  level  of  the  former 
sough. 

The  new  sough  was,  therefore^  constructed  by  the  consent  of  some,  if  not 
of  all  those  mine-owners,  who  had  formerly  used  the  Cromford  Samgh,  and 
in  part  for  their  benefit ;  and  this  circumstance  places  the  defendanta  in  the 
same  position,  in  respect  to  the  diversion  of  the  surplus  water,  aa  if  they 
themselves  had  been  owners  of  part  of  the  mineral  field  formerly  drained  by 
the  Crom/ord  Soitgk,  and  were  now  proceeding  to  unwater  a  further  portion 
of  the  same  field  by  means  of  the  new  sough.  When  the  Mmr  Brook  Sougk 
was  thus  extended,  the  water  was  found  to  fiow  into  it,  and  fiood-gates  were 
constructed  at  the  end,  the  closing  of  whkh  prevented  the  water  from  finding 
its  way  in  that  direction,  but  which,  when  opened,  let  off  the  water  which 
would  otherwise  have  been  discharged  by  the  Cromford  Sought  and  thereby 
prevented  it  from  flowing  to  the  plaintifls*  mill. 

In  1825,  an  arrangement  was  made  for  the  mutual  aooommodatkMi  of  Mr 
Arkwrighi  and  the  ilfsfr  Brook  Scmgk  proprietore,  which  was  not  to  affect 
their  rights,  and  which,  having  been  determined,  in  1886,  left  them  in  the 
same  situatkm  as  if  it  never  had  been  made ;  and,  the  gates  being  removed, 
in  order  to  carry  the  sough  further  in  that  directkm,  and  the  water  thereby 
diverted  from  the  plaintilis*  mills,  the  defendants  are  in  the  same  situation  as 
if  no  fiood-gates  had  been  made,  and  as  if,  in  the  construction  of  thw  aough, 
for  the  purpose  of  draining  another  portion  of  the  mineral  field,  they  had 
broken  the  natural  barrier  which  sent  the  water  up  and  made  it  flow  through 
the  Cron^ord  Sougk,  and  so  caused  the  water  to  pass  out,  at  a  tower  level, 
through  the  Moor  Brook  Sougk :  and  the  question  is,  whether  the  defond- 
ants,  by  so  doing,  are  rendered  liable  to  an  action  at  the  suit  of  the  plaintiffs. 
This  question,  which  was  most  elaborately  and  ably  argued  during  the 
last  Term,  appears  to  us,  strictly  speaking,  to  be  one  as  much  of  foct  aa  of 
law,  and,  when  the  situation  of  both  parties  is  fully  understood,  does  not 
appear  to  us  to  be  one  of  much  doubt  or  difficulty. 

The  stream,  upon  which  the  mills  were  constructed,  was  not  a  naturil 
water-course,  to  the  advantage  of  which,  flowing  in  its  natural  course,  the 
possessor  of  the  land  adjoining  would  be  entitled,  according  to  the  doctrine 
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laid  down  in  Masan  t.  ffiO,  and  in  other  cases.  This  was  an  artificial  Ft^^sqver, 
water-course ;  and  the  sole  object  for  which  it  was  made,  was  to  get  rid 
of  a  nuisance  to  the  mines,  and  to  enable  their  proprietors  to  get  the  ores 
which  lay  within  the  mineral  field  drained  by  it ;  and  the  flow  of  water 
through  that  channel  was,  from  the  very  nature  of  the  case,  of  a  temporary 
character,  having  its  continuance  oniy  whilst  the  convenience  of  the  mine 
owners  required  it,  and,  in  the  ordinary  course,  it  would,  most  probably,  cease 
when  the  mineral  ore  above  its  level  should  have  been  exhausted.  That  Sir 
Richard  Arkwrighi  contemplated  the  discontinuance  of  this  water-course,  (if 
the  question  of  his  knowledge,  m  this  state  of  things,  can  be  material,)  there 
is  evidence,  in  the  lease  made  in  1771,  which  contains  a  provision  for  a 
supply  from  the  river,  in  the  event  of  the  stream  being  lessened,  or  taken 
away,  by  the  construction  of  another  sough ;  and  also  that  such  an  event 
was  not  improbable,  appears  from  the  clause  in  the  second  Crcmfwd  Canal 
Act,  30  G$o,  8,  &  Ivi.  s.  4.  What,  then,  is  the  species  of  right  or  interest 
which  the  proprietor  of  the  surfkce,  where  the  stream  issued  forth,  or  his 
grantees,  would  have  in  such  a  water-course,  at  common  law,  and  ind^ 
pendently  of  the  effect  of  user,  under  the  recent  Statute,  2  &  3  Will,  4,  c 
71  f  He  would  only  have  a  right  to  use  it  for  any  purpose  to  which  it  was 
applicable  so  long  as  it  continued  there.  A  user  for  twenty  years,  or  a  longer 
time,  would  afford  no  presumption  of  a  grant  of  the  right  to  the  water  in 
perpetuity ;  for  such  a  grant  would,  in  truth,  be  neither  more  nor  less  than 
an  obligation  on  the  mine-owner  not  to  work  his  mines,  by  the  ordinary  mode 
of  getting  minerals,  below  the  level  drained  by  that  sough,  and  to  keep  those 
mines  flooded  up  to  that  level,  in  order  to  make  the  flow  of  water  constant, 
for  the  benefit  of  those  who  had  used  it  for  some  profitable  purpose.  How 
can  it  be  supposed,  that  the  mine-owners  could  have  meant  to  burthen 
themselves  with  such  a  servitude  so  destructive  to  their  interests ;  and  what 
is  there  to  raise  an  inference  of  such  an  intention  f  The  mine-owner  could 
not  bring  any  action  against  the  person  u^ing  the  stream  of  water,  so  that  the 
orois8k>n  to  bring  an  action  could  afford  no  argument  m  fkvour  of  the  pre* 
sumption  of  a  grant ;  nor  could  he  prevent  the  enjoyment  of  that  stream  of 
water  by  any  act  of  his,  except  by  at  once  making  a  sough  at  a  lower  level, 
and  thus  taking  away  the  water  entirely ;  a  course  so  expensive  and  incon- 
venient»  that  it  would  be  very  unreasonable,  and  a  very  improper  extension 
of  the  principle  applied  to  the  case  of  lights,  to  infer,  from  the  abstinence, 
from  such  an  act,  an  intention  to  grant  the  use  of  the  water  in  perpetuity  as 
a  matter  of  right  Several  ifistances  were  put,  in  the  course  of  the  argument, 
of  cases  analogous  to  the  present,  in  which  it  could  not  be  contended  for  a 
moment,  that  any  right  was  acquired.  A  steam-engine  b  used  by  the  owner 
of  a  mine  to  drain  it;  and  the  wati^r  pumped  up  fiows  in  a  channel  to  the 
estate  of  the  adjoining  land-owner,  and  is  there  used  for  agricultural  purposes 
for  twenty  years.  Is  it  possible,  from  the  fact  of  such  a  user,  to  presume  a 
grant,  by  the  owner  of  the  steam-engine,  of  the  right  to  the  water  in  perpetuity, 
so  as  to  burthen  himself  and  the  assigns  of  his  mine  with  the  obligation  to 
keep  a  steam-engine  for  ever,  for  the  benefit  of  the  land-owner?  Or  if  the 
water  from  the  spout  of  the  eaves  of  a  row  of  houses  was  to  flow  into  an  ad- 
joining yard,  and  be  there  used  twenty  years  by  its  occupiers,  for  domestic 
purposes,  could  it  be  successfully  contended,  Chat  the  owners  of  the  houses 
bad  contracted  an  obligation  not  to  alter  their  construction  so  as  to  impair 
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the  6ow  of  water  ?  Clearly  not.  In  all,  the  nature  of  the  eaae  dtttinctly 
shews,  that  no  right  is  acquired  as  against  the  owner  of  the  |m>pertjy  ftoat 
which  the  coarse  of  water  takes  its  origin^  thoogfa,  as  between  the  first  and 
an  J  subsequent  appropriation  of  the  water-oourae  itself,  such  a  right  maj  be 
acquired.  And  so  in  the  present  case^  Sir  Richard  Arkwrighi^  by  the  grant 
from  the  owner  of  the  surface  for  eighty-four  years,  acquired  a  right  to  use 
the  stream  as  against  him ;  and  if  there  had  been  no  grant,  he  would,  by 
twenty  years'  user,  haye  acquired  the  like  right  as  against  such  owner.  But 
the  user,  even  for  a  much  longer  period,  whikt  the  flow  of  water  was  going 
on  for  the  convenience  of  the  mines,  would  aflbrd  no  presumption  of  a  giant 
at  common  law  as  against  the  owners  of  the  mines. 

It  remains  to  be  considered,  whether  the  Statute  2  &  3  WOL  4,  c  71, 
gives  to  Mr.  ArkwrighU  and  those  who  claim  under  him,  any  such  right ;  and 
we  are  clearly  of  opinkm  that  it  does  not  The  whole  purview  of  the  Act 
shews,  that  it  applies  only  lo  such  rights  as  would,  before  the  Act,  have  been 
acquired  by  the  presumptkm  of  a  grant  from  long  user.  The  Act  ezpteasly 
requires  enjoyment  for  different  periods  **  without  interruption,*'  and,  there- 
lore,  necessarily  imports  such>  user  as  could  be  interrupted  by  some  one 
^  capable  of  resisting  the  claim ;''  and  it  also  reqjuires  it  to  be  *'  of  right^ 
But  the  use  of  the  water,  in  this  case,  could  not  be  the  sulject  of  an  actwo 
at  the  suit  of  the  proprietors  of  the  mineral  field  lying  below  the  level  of  the 
Cramfwd  Sought  and  was  incapable  of  interruption  by  them,  at  any  time 
during  the  whole  period,  by  any  reasonable  mode,  and,  as  against  them,  it 
was  not  *'of  right  ;**  they  had  no  interest  to  prevent  it,  and,  until  it  became 
necessary  to  drain  the  lower  part  of  the  field,  indeed  at  all  times  it  was 
wholly  immaterial  to  them  what  became  of  the  water,  so  long  as  their  mines 
were  freed  from  it 

We,  therefore,  think  that  the  plaintiUs  never  acquired  any  right  to  have 
the  stream  of  water  continued  in  its  former  channel,  either  by  the  presump- 
tion  of  a  grant,  or  by  the  recent  Statute,  as  against  the  owners  of  the  lower 
level  of  the  mineral  field,  or  the  defendants  acting  by  their  authority ;  and, 
therefore,  our  judgment  must  be  for  the  defendanta. 

Judgment  for  (hit  defendanls. 


WrAT  V.   MiLBSTONK. 


Tht pUiniiff  J^EBT  for  goods  sold,  and  on  an  account  stated.    The  defendant  pleaded ; 

h!!d  v!£?i^  ^"*»  payment  of  10/L  into  Court,  averring  that  he  was  not  indebted  to 

Bert,  ABKmgit  a  larger  amount    This  sum  the  plaintiff  took  out  of  Court,  in  satisfaction  of 

tbe^b£;^  his  debt,  pro  tanto.    Secondly,  a  set-off  for  goods  sold,  and  work  and  bboar. 

and  tale  of        which  was  denied  by  the  plaintiff's  replication.    At  the  trial,  before  the 

wool    Ana^  -^  *r 

count  routing 

to  this  and  otlwr  traaaactiona  wat  atnick  between  them,  in  wbich  the  defendant  waa  dabitcd 

with  a  certain  aum  '*  to  loea  on  wool"    The  account  ahewed  a  aeneral  balar ee  of  IM.  in  Hwaar 

of  the  plaintiff;  againat  which  aum  the  defendant  wrote  the  woida,  **  due  from  me  to  Mr.  RTray." 

and  aifpied  hit  name.    After  thit  aeitlement,  the  defendant  proposed  that  theplaintiiT  should 

take  out  the  amount  in  butcher'a  meat,  which  the  latter  waa  willing  to  do:— ASU,  in  an  action 

brought  to  recoTer  the  amount  of  the  item  respecting  the  wool,  that  the  defendant  was  liabl^ 

without  an  ezpreaa  promise  to  pay.    HM,  also,  that  the  agreement  relating  to  the  meat  aftvded 

no  anawer  to  the  acuon. 
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assessor  of  the  Sheriff  of  Yorkshire,  it  appeared  that  the  plaintiff  and  defend-      Ex^»er. 

ant  had  been  partners,  amongst  other  transactions,  in  the  purchase  and  sale 

of  wool,  and  that  an  account  was  struck  between  them  relating  to  this  and 

the  other  transactions,  in  which  account  the  defendant  was  debited  with  a 

certain'  sum  "  to  loss  of  wool.''     The  account  shewed  a  general  balance  of  1 5/. 

in  favour  of  the  plaintiff,  against  which  sum  the  defendant  wrote  the  words, 

^  Due  from  me  to  Mr.  Wray^^  and  signed  his  name.     After  this  settlement; 

the  defendant  proposed  that  the  plaintiff  should  take  out  the  amount  in 

butcher's  meat,  which  the  latter  consented  to  do.     The  action  was  brought 

to  recover  the  item  expressed  to  be  ''  to  loss  on  wool."    Two  objections 

were  taken  to  the  right  of  the  plaintiff  to  recover;  first,  that  this  being  a 

partnership  traoraclion,  it  did  not  appear  that  a  settlement  of  the  partnership 

accounts  had  been  made,  a  balance  struck,  and  an  express  promise  to  pay 

given ;  secondly,  that  after  the  agreement  by  the  plaintiff  to  take  out  the 

debt  in  butcher's  meat,  a  promise  to  pay  on  request  did  not  arise-    The 

objections  were  overruled  by  the  assessor,  and  the  plaintiff  obtained  a  verdict 

for  6/.  3«.  4d 

BUmm  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — There 
was  no  final  balance  struck  upon  all  the  partnership  transactions.  And  even 
admitting  there  was  a  final  balance  struck,  the  plaintiff  will  not  be  entitled  to 
recover,  because  there  has  been  no  express  promise  to  pay.  That  this  is 
necessary  is  plain  from  the  language  of  Bul/er,  J.,  in  Foiter  v.  AUanson  (a). 
**  Now  here  there  was  an  express  promise  by  the  defendant  to  pay  the  balance, 
and,  therefore,  the  case  cited  from  AlUyn  does  not  apply,  for  in  that  case 
there  was  no  express  promise."  And  again  in  Moravia  v.  Levy  (b),  the 
same  learned  judge  says,  V  It  does  not  signify  in  this  case  how  the  debt  rose. 
Here  is  an  express  promise  to  pay  the  balance  which  had  been  struck,  and 
that  is  the  ground  of  tlie  action ;  otherwise,  the  objection  would  have  been 
good.^*  The  same  view  is  taken  by  the  learned  judges  in  Fremont  v.  Catc/»* 
land  (c).  It  is  true  that  in  HaekHraw  v.  Imber  (d),  an  express  promise  to 
pay  was  held  to  be  unnecessary,  but  that  was  merely  a  Nisi  Prius  decision. 
An  express  promise  is  necessary,  on  the  ground  that  a  mere  settlement  of 
items  does  not  change  the  nature  of  the  account.  In  Henley  v.  Soper  («)» 
the  balance  due  upon  the  partnership  accounts  had  been  fixed  by  the  decree 
of  a  colonial  Court,  and  that  circumstance  might  be  considered  as  eqoivalent 
to  an  express  promise.  The  assessor  was  wrong  in  not  requiring  the  jury  to 
say  whether  this  was  a  final  settlement  or  not.  Secondly,  the  agreement  1>y 
the  plaintiff  to  take  the  meat  superseded  the  implied  promise  to  pay  the 
amount  on  request.—- [AirA^,  B. — There  was  no  new  contract,  but  merely  an 
assurance  on  the  part  of  the  plaintiff  that  he  would  take  out  the  debt  in 
meat] 

Lord  AaiffOBR,  C.  B. — There  is  no  ground  for  disturbing  this  verdict 
There  is  suflBcient  evidence  that  this  account  was  final ;  for  there  is  nothing 
Co  shew  that  the  partnership  was  continuous,  and  the  parties  might  have 


(a)  2  T.  Rep.  48a  {d)  Holt,  N.  P.  C.  36a 

(h)  2  T.  Rep.  483,  in  notii.  (e)%B,  U  Cr  16;  2  Man.  U  Ry. 

(e)  2  Ring.  170;  9  Moore,  319.  15^ 
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settled  at  the  end  of  each  transaction,  in  the  same  way  that  ship-ownm  wind 
up  their  accounts  at  the  termination  of  each  Tojage.  Here  there  is  %  distinct 
acknowledgment  that  15/.  are  due  on  Tarions  transactions.  The  eSsctof  the 
case  in  Fottw  t.  AOansan  is,  that  the  Gourt  will  not  implj  a  promise 
against  the  probabilities  of  the  case.  In  this  case  there  was  no  ooeanoo  for 
an  express  promise.  The  transaction  of  the  butcher's  meat  was  nothing 
more  than  an  expression  of  readiness  on  the  part  of  the  plaintiff  to  take  the 
amount  of  the  debt  in  meat,  if  the  defendant  paid  it  in  that  waj.  At  all 
events,  the  defendant  ought  to  haye  tendered  the  meat 

Parks;  B.— 1  have  looked  through  the  assessor's  notes  during  the  progress 
of  the  argument,  and  see  no  ground  for  a  new  trial.  1  entirely  dissent  item 
the  positk»,  that  unless  there  be  an  express  promise,  no  action  can  be 
brought  after  a  statement  of  accounts  intended  to  be  final  For  if  there  be 
a  settlement  of  accounts,  and  a  balance  struck,  no  express  promise  to  pay  is 
necessaiy.  The  transaction  itself  explams  the  nature  of  the  account.  The 
defendant  calls  for  an  account,  one  of  the  items  of  which  relates  to  a  Cransao- 
tion  about  wool  The  defendant  4eclares  himself  liable  to  pay  that  item,  and 
he  signs  the  account.  How  then  can  he  reAise  to  pay  f  There  is  no  occa- 
sion for  him  to  go  through  the  form  of  saying  '*  I  will  pay  this  item.^  Bat 
then  it  is  said,  there  the  engagement  to  pay  on  request  was  superseded  by 
the  agreement  that  the  amount  should  be  taken  out  in  meat.  This  agree- 
ment, howcTer,  was  not  made  until  the  account  was  signed,  and  the  defend- 
ant had  rendered  himself  liable.  I  think,  also,  it  was  nudum  pactum ;  the 
effect  of  the  transaction  was,  that  the  plaintiff  was  willing  to  take  payment  in 
meat,  that  is  all.  Independently  of  the  time  when  it  took  place,  it  did  not 
bind  the  plamtiff  to  receire  payment  in  that  particular  manner. 

Aldbhsoii,  B.— •!  am  disposed  to  think  that  there  b  in  this  case  an  express 
promise  by  the  defendant  to  pay  the  plaintiff.  There  is  an  admission,  that  so 
much  is  due  in  an  account,  which  contains  a  particular  item.  The  defendant 
signs  the  general  account;  that  is  a  promise  to  pay  the  particular  item. 

Mauli,  B. — ^I  am  not  aware  that  there  need  bean  expiess promise  to  pay ; 
the  htw  requires  a  promise,  but  then  that  promise  may  be  implied.  The 
statement  of  the  account  in  thb  case  affi>rds  sufficient  evidence  i^  a  promise. 
With  regard  to  the  transaction  of  the  butcher's  meat,  it  is  enough  to  say  that 
it  took  place  after  the  statement  of  the  account 

Rule  reftised. 
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Turner  v.  Darnell.  j&rj^. 

JTNOWLES  moved  for  ft  rule  to  show  cause  why  the  defendant  should  Anmanded 

not  be  discharged  from  the  custody  of  the  sheriff  of  Middlesex,  under  bej^^  theez- 

the  following  circumstances : — ^The  defendant  having  petitioned  the  Insolvent  pntjon  of  hit 

Debtors'  Court  for  his  discharge,  was,  on  the  1 1th  of  February,  remanded  to  m%jht  deui'nl 

prison  for  five  months,  at  the  suit  of  the  plaintiff.     On  the  12th  February,  J^cJ^ho/"*^*^ 

the  plaintiff  lodged  a  writ  of  capias  against  him,  in  the  form  prescribed  by  without  any 

the  schedule  to  1  ft  2  Viet.,  c  110,  without  issuing  a  writ  of  summons,  or  ol^fof^sum! 

obtaining  a  judge^s  order.      KnowUt  referred  to  the  85th  section,  which  m<>nt'   The 

enacts,  **  That  in  all  cases  where  it  shall  have  been  adjudged  that  any  such  the  l  &  2  Vic^t., 

prisoner  shall  be  so  discharged,  and  so  entitled  as  aforesaid,  at  some  future  ^  UO,t«keshu 
.    *         .  1    ..  .         ,  .  «  i<  ,  .  .      »      .      «  •  1    *••«  out  ol  the 

penod,  such  prisoner  shall  be  subject  and  liable  to  be  detained  m  prison,  and  operttion  of 

to  be  arrested  and  charged  in  custody  at  the  suit  of  any  one  or  more  of  his  ^^  ^^' 

or  her  creditors,  with  respect  to  whom  it  shall  have  been  adjudged  at  any 

time  before  such  period  shall  have  arrived,  in  the  same  manner  as  he  wouid 

have  been  subje<:t  and  liable  thereto  if  this  Act  had  not  be^n  passed." — 

[Park^t  B. — How  could  a  party  obtain  a  judge's  order!   he  could  not  state 

that  the  defendant  was  about  to  leave  the  kingdom.    Does  not  the  85th 

section  leave  the  case  in  the  same  situation  as  before?] — The  2d  section  of 

the  Statute  enacts  that  all  personal  actions  shall  be  commenced  by  writ  of 

summons. — \Parkef  B. — I  have  sometimes  made  an  order  for  a  capias  ex 

maximlk  cautell] — ^The  present  proceeding  against  the  defendant  is  a  nullity. 

Parkb,  B. — We  think  the  85th  section  leaves  cases  of  this  kind  in  the 
same  situation  as  if  it  had  not  been  passed.  The  creditor  must  proceed 
against  his  debtor  as  heretofore,  and  thpn  there  will  be  no  occasion  for  a  writ 
of  summons. 

Aldbrson,  B.^ — The  85th  section  applies  to  a  particular  class  of  creditors, 
who  were  expressly  mentioned  in  the  Insolvent  Debtors'  Act. 

The  other  barons  concurred. 

T^i  Court,  however,  gave  Knowh*  the  option  of  taking  a  rule,  which  he 
declined  to  draw  up. 

A  similar  application,  in  the  same  case,  was  afterwards  made  by  Humfrey 
on  the  3d  May,  when  the  Court  refused  the  rule. 
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Ksdieqaer,  JaCQUOT   V.    BoURA. 

In  an  action  of  ^SSUMPSIT.    The  first  count  of  the  declaration  was  indebitatus  assump- 

liMumpsiUor  >>^  ^^^  ^^  ^o^^  ^"^  labour  of  the  plaintiflT  and  his  wife.    The  second 

work  and  count  Stated  a  special  contract,  whereby,  the  defendant  agreed  to  employ  the 

•Mciai  count,  plaintiff  and  his  wife  for  one  year,  the  wages  to  be  60^,  and  then  alleged  a 

era  lo°  mrat  of  ^^""^""^  ^  ^^®™  before  the  expiration  of  the  year.     The  damages  were  laid 

the  plaintiff  at  100/.    The  defendant  pleaded ;  first,  non assumpsit ;  secondly,  payment; 

Ty  wr\T^d*a'**'  thirdly,  that  the  plaintiff  and  his  wife  obstinately  refused  to  work,  wbereibre 

ditmiMalbeforo  the  defendant  dismissed  them.     To  this  plea  there  was  a  demurrer.    The 

yeart^the  da-  plaintiff,  by  his  particulars,  claimed  6/.  19«.  for  arrears  of  wages  up  to  the 

m»gM  laid  29th  September,  1838.  21.  for  trayelling  expences,  ^'and  such  further  sum, 
were  low.   ino   ,  j,  %  .i      •  •   •  ^  .t .  ■  .       «     .•  ^  • 

•um  indorsed     by  Way  of  damages,  as  the  jury  might  think  proper  to  give  lor  the  wrongful 

BamniomMrM  <^i^h*>^  ^^  ^^^  plaintiff  and  his  wife  without  due  notice.**    The  bum  of  lU 

122. 19«.   The  19f.  was  indorsed  on  the  writ  of  summons.    A  judge's  order  having  been 

part^oularaf  ^  obtained  by  the  plaintiff  for  trying  this  cause  before  the  sheriff,  and  no  objec- 

ctaimed  ''<*^^  tion  made  on  the  part  of  the  defendant,  the  cause  was  tried  accordingly.   At 

"^and'aiao  auch  the  trial,  the  plaintiff  proved  that  he  and  his  wife  had  been  discharged  finoni 

wa'^of  SaT*^^  the  defendant's  employment  after  a  service  of  about  three  months.    The 

in«gea,  as  the  jury  found  a  verdict  for  the  plaintiff,  damages  15/1  only. 

jury  might 
think  proper  to 

gi^e, Jm-  the  Carrie  having  obtained  a  rule  to  shew  cause  why  the  writ  of  trial,  and  all 

miMSt  of  the^     subsequent  proceedings,  should  not  be  set  aside,  on  the  ground  that  the  action 
wff^'^'tho^t*''*  ^»"8r  ^^^  unliquidated  damages,  the  judge  had  no  power  to  order  the  cause  to 
notice,     rt       be  tried  before  the  sheriff,  under  the  Sut.  3  &  4  Wili.  4,  c.  42,  s.  17, 
appeared  at  the 
trial,  that  the 

piaintiffand  his  C»  Jane*  shewed  cause,  and  contended  that  the  sum  indorsed  on  the  writ  of 
employed  ^a  >ummons  being  under  20/1,  the  actbn  must  be  considered  to  be  for  liquidated 
I»riy  Ml^^of  damages,  and,  therefore,  within  the  provisions  of  the  Statute. — [Alderean^  R 
bef^'n  dismissed  — ^What  IS  to  prevent  you  from  obuining  a  verdict  for  25/.,  or  any  larger 
^'sM,  "^i^  *^""  ■*'®^'  ^^  100/.  ?  I  should  hesitete  to  order  a  writ  of  trial  to  issue  where 
the  action  was  the  damages  in  the  declaration  exceeded  100/.  The  only  effect  of  the  in- 
t^  danMrar  ^orsement  of  the  debt  on  the  writ  is,  that  the  defendsnt  may  stay  proceedings 
and.  therefore,  on  payment  of  that  sum.  That  is  the  only  limitation  imposed  on  the  plain- 
trlfdV^OT^the  tiff.]— If  the  plaintiff  obtained  a  verdict  for  20/.,  he  might  remit  the  debt 
the  sfit**3*!?4  recovered.  JMee  v.  Morgan  (a),  and  Allen  v.  Fink  (*),  support  this  view  of 
wm.  4,  c.  4^  the  case. — [Aldereon,  B. — In  iVic#  v.  Morgan  the  Court  said  expressly  that 
^  ^''''  the  action  in  substance  was  for  the  price  of  the  pony.] — ^The  order  was  made 

in  the  presence  of  both  parties :  the  defendant  should  have  objected  at  that 
time ;  and  having  omitted  to  do  so  then,  was  too  late  in  his  present  applica- 
tion.    He  cited  Edge  v.  Shaw  (c),  Frodeham  v.  Rofmd  (d). 

Carrie,  oontri. — To  bring  this  case  within  the  Statute,  two  things  are 


t»;. 


a)  2  M.  &  Wei.  53 ;  2  Gale,  221.  (c)  2  C  M.  &  R.  415 ;  4  Dowl. 

^ )  4  M.  &  Wei.  140;  1  Ho.  &  Hud.         (</)  4  Dowl.  569. 
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necetnrjr;  first,  that  the  sum  tooght  to  be  recovered  shall  not  exceed  20/.  ;  R^uqwr. 
next,  that  the  sum  indorsed  on  the  writ  shall  not  exceed  that  amount.  These 
conditions  the  plaintiff  has  not  fulfilled ;  for  his  damages  are  laid  at  100/.,  and 
there  is  nothing  to  prevent  him  firom  recovering  the  whole  of  that  sum.  The 
indorsement^  which  is  relied  on  bj  the  other  side,  has  not  the  effect  of  res- 
training the  amount  to  be  recovered,  if  the  defendant  allows  the  four  days  to 
elapse  without  paying  the  debt  and  costs.  In  fact  the  plaintiff  has  recovered 
a  sum  exceeding  the  indorsement  on  the  writ.  In  Allen  t.  Pink,  Aider- 
eon^  B.y  said,  that  in  substance  the  action  was  for  the  price  of  the  horse.  This 
is  a  claim  for  unliquidated  damages.  In  Smiik  v.  Brown  («),  where  a  cause, 
over  which  the  sheriff  had  no  jurisdiction,  was  tried  before  him,  the  Court 
held  the  trial  to  be  altogether  a  nullity. 

Cur,  adv»  vuli. 
On  a  subsequent  day  the  judgment  of  the  Court  was  delivered  by 

Parkb,  B. — ^This  was  a  case  in  which  we  took  time  to  consider  whether 
the  cause  ought  to  have  been  sent  for  trial  before  the  sheriff,  under  the  Stat. 
3  &  4  Will.  4,  c.  42,  17.  [His  lordship  here  stated  the  facts.]  We  are  of 
opinion  that  this  is  not  a  case  which  the  Act  of  Parliament  contemplates  as 
fit  to  be  tried  before  the  sheriff.  The  Act  is  limited  to  those  cases  where  the 
sum  sought  to  be  recovered  can  be  indorsed  upon  the  writ,  within  the  meaning 
of  the  rule  of  Court  of  Hil.  T.,  2  Wiil.  4.  Whether  the  present  claim  would 
be  limited  to  20/.,  would  depend  upon  the  facts  proved  at  the  trial ;  and  that 
makes  it  a  claim  for  unliquidated  damages.  The  case,  therefore,  is  not  within 
the  section  of  the  Act  which  authorizes  certain  actions  to  be  tried  before  the 
sheriff.    The  rule  must  be  made  absolute. 

Rule  absolute^ 

(e)  2  H.  &  Wei  851 ;  3  Oale,  267,  8  C 


Cook  t;.  Hunt. 

^HIS  was  an  action  for  a  breach  of  contract  in  not  returning  certain  casks  in  Wh^re.  in  an 
which  the  plaintiff  had  delivered  cider  to  the  defendant.    The  only  h"  u'id«uld'd°l 
plea  was  the  general  issue.    A  summons  was  taken  out  to  try  the  case  mam,  tbe  do- 
before  the  sheriff,  but  was  successfully  opposed,  upon  the  ground  that  the  had  succn^ 
action  was  brought  for  unliquidated  damages ;  and  the  plaintiff  gave  notice  of  ^^^^7  oppo^d 
trial  (or  the.  Hertfordshire  Spring  Assises.    Subsequently,  a  summons  was  to  tr^befora" 
taken  out  to  stay  proceedings,  on  psyment  of  debt  and  costs,  which  was  dis-  conaSftecfat 
missed;  but  on  the  day  before  the  commission  day,  an  order  was  made,  by  the  Asaixeato 
consent,  that  the  plaintiff  should  withdraw  his  plea,  and  that  the  defendant  !]!!^,'^^d  cJn. 
should  be  at  liberty  to  sign  judgment  forthwith  for  11/  2«.,  and  that  upon  mm  judgment, 
payment  of  that  sum,  together  with  eoete  to  he  taxed  by  the  Master,  all  fur^  m^andMau : 
ther  proceedings  should  be  stayed.    On  taxation,  the  Master  considered  the  ^^^^qI-J^ 
plaintiff  entitled  to  costs  up(Ni  the  higher  scale,  since,  the  defendant  having  waa  entiUed  to 
refused  to  try  before  the  sheriff  if  the  cause  had  gone  to  trial,  the  judge  at  ^^^"^^^ 
Wsi  Prius  wouU  have  certified  that  it  was  a  fit  cause  to  be  tried  before  him.  only. 
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JM«^itfr.  OunnUff  having  obtained  a  rule  for  the  Master  to  review  bit  teietion 

citing  WalUn  ▼.  Smith  (a). 

Peacock  Aewed  cause,  and  contended,  that,  under  the  circQinsteiicee,  it 
wab  evident  the  parties  had  intended  that  the  plaintiff  should  have  the  sum 
benefit  as  if  the  cause  had  been  tried  at  Nisi  Prius. 

Pbr  Curiam.^— The  terms  upon  which  the  proceedings  were  stajed  appear 
upon  the  summons,  and  according  to  those  terms  the  plaiotiffis  onlj  entitled 
to  costs  upon  the  lower  scate.  If  he  wished  for  coats  upon  the  bicker  scale, 
the  summons  should  have  been  worded  aecordinglj. 

Rule  nbeohtte. 

(a)  6  DowL  103. 


A  party  wrong- 
fuUv  arrested 
in  tiie  fint  in* 
itanoe,  and 
afu>rwardi  d^ 
tained  upon  a 
lefi9\  warrant. 
i«  not  entitled 
to  be  die- 
charged  out  of 
custody,  anieai 
it  appeara  that 
thtf  aoeriir  col- 
luded with  the 
wrong-doar. 


Robinson  and  another  v.  YiwaNS. 

frUMFRBYloA  obtoined  a  rule,  calling  on  the  plaintiff  and  the  sberiff  of 
Middlesex  to  shew  cause  why  the  defendant  should  not  be  discharged 
out  of  the  custody  of  the  warden  of  the  Fleet  prison,  and  why  the  plaintiff, 
or  the  sherifl^  or  one  Slomwh  ahould  not  pay  the  costs  of  the  arrest^  end  of 
this  application.  It  appeared  from  the  affidavits,  that  a  warrant  to  arrest  ths 
defendant  on  a  capias  ad  satisfaciendum,  at  the  suit  of  the  plaintiH^  baariqg 
date  tlie  8th  October,  1888,  and  having  the  name  of  Nathan  alone  inserted  ia 
it,  was  delivered  to  Nathan,  who  was  an  officer  of  the  sheriff  of  Middle- 
sex. Upon  the  3d  of  April,  (the  warrant  being  then  unexecuted,)  Sietnan 
enother  officer  of  the  sherifl^  happened  to  meet  the  defendant  in  a  banking- 
house,  and  then  arrested  him.  The  defendant  demanded  his  wanmnt,  bet 
none  was  produced,  and  in  (act  the  officer  had  not  any  warrant  with  him  at 
that  time,  though  he  had  formerly  had  one  at  the  suit  of  a  person  named 
M^Ciaren*  The  defendant  was  taken  to  a  lock-up-house,  and  there  detained. 
Upon  the  same  day,  or  the  next,  (the  affidavits  were  contradictory  in  this 
respect,)  Slaman  went  to  the  sheriff's  office,  and  applied  to  have  his  name 
inserted  in  the  wairstit  against  the  defendant,  at  the  suit  of  the  plaintif, 
which  had  lieen  detivere<l  to  Nathan,  and  still  remained  unexecuted.  The 
books  fat  the  office  were  searched,  and  it  being  found  that  the  warrant  was 
unexecuted,  Slamttn*c  name  wss  inserted  in  it,  in  addition  to  Naihmn^^,  and 
the  warrant  was  delivered  to  Sloman.  It  was  sworn  to  be  the  custom,  at 
the  sheriff's  office,  to  enter  the  name  of  every  defendant,  against  whom  s 
warrant  had  issued,  in  a  book ;  and  as  soon  as  an  arrest  is  made,  an  entry  to 
that  effect  is  made  against  the  name.  As  long  as  it  appears  from  the  book 
thai  the  warrant  is  unexecuted,  the  common  practice  is  to  insert  the  name  of 
jtnolher  officer  in  the  warrant,  (a  blank  being  always  left  for  that  purpose,) 
upon  application  by  him  at  the  sheriff's  office,  if  it  appear  that  he  is  likely  to 
have  an  opportunity  of  making  the  arrest.  The  affidavit  of  the  under-sheriff 
distinctly  denied  any  knowledge  that  the  defendant  had  been  arrested,  or  was 
in  SitmuaCt  custody  when  his  name  was  inserted  in  the  warrant ;  uud  stated. 
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thftt  the  Qtiud  pnctaoe  of  Ab  odioe  htd  been  in  no  reepeet  deperled  from  in      l^«^7^- 

the  insertion  of  hie  neme.    At  the  time  the  defendant  wee  arreeted  by  Slo* 

tmm  in  the  benking^ioiiee,  there  were  MTerml  detainers  agemit  him  in  the 

eberiff  *B  olliee,  and  amongst  them^  one  at  the  suit  of  AorseiH  in  an  airtion  in 

the  Ooitrt  of  Common  Pleas.    Having  applied  to  a  jndge  at  chambem  for  his 

discharge  in  that  case,  but  without  saoeess,  he  remoTed  himself  by  habeas 

corpus  to  the  Fleet  prison,  and  a  few  days  previous  to  the  present  rule, 

applied  to  the  Court  of  Common  Pleas  for  his  disoharge  fWim  the  custody  of 

the  warden  of  the  Fleet,  as  to  that  notion,  which  rule,  after  argument,  was 

Bnade  absolute.    In  this  Court,  neither  the  habeas  corpus  nor  return  of  the 

sheriff  was  before  the  Court,  but  the  motion  was  decided  upon  the  aflidarits 

only. 

Kmned^  shewed  caasob  on  the  part  of  the  sheriff — The  defendant  is  not 
eiititled  to  be  discharged.  A  person  illegahy  arrested  in  the  first  instance, 
and  aAerwards  detained  at  the  suit  of  another  plaintiff,  whose  proceedings 
have  been  regular,  is  not  entitled  to  be  Recharged  out  of  custody,  unless,  the 
latter,  by  collusion,  became  a  party  to  the  previous  illegal  arrest.  Here  all 
collusion  between  the  sheriff  and  Sbmtm  is  distinctly  denied.  The  first 
arrest  by  Slomtm  was  iUegal,  and  was  precisely  the  ssme  as  if  an  utter 
stranger  had  taken  the  defendant  into  custody.  But  the  sheriff  never  availed 
himself  of  this  ilk^tty,  nor  was  he  at  ail  cogniieaiit  of  it.  The  case  is  dis- 
tinguishable from  Barraii  v.  /Vtcs  (a),  which  proceeded  altogether  on  the 
ground  that  the  sheriff  was  a  party  to  the  first  illegal  arrest.  li  is  also  dis- 
tinguishable from  Pearion  v.  Vnoen^  (ft),  since  in  that  case  there  was  no 
affidavit  denying  collusion.  HtneMon  v.  Walker  (c)  is  an  authority  In  point. 
There  it  appeared  that  Heme,  a  sheriff *s  ofCcer,  had  got  o^tif  some  pales,  and 
thrown  up  the  sash  of  defendants  window,  and  afterwards  broken  open  an 
inner  door,  in  order  to  arrest  him,  and  all  this  without  any  warrant  directed 
to  himself,  and  accordingly  and  arrest  the  defbndant  at  the  suit  of  Howmwu 
The  plaintiff *s  attorney  being  sent  for,  and  finding  Heme^i  mistake  and  irre- 
gularity, sent  for  one  ffUliam  JJowte,  to  whom  the  warrant  was  really 
directed,  and  gave  him  charge  of  the  defendant,  and  HoiWMt  having  another 
Writ  against  him,  at  the  suit  of  one  Cnmoder^  carried  him  to  gaol,  and  charged 
bim  with  both  these  actions ;  and  it  was  insisted,  ttet  as  he  was  illegally  in 
custody  at  the  suit  of  //otrten,  he  was  protected  iVora  any  other  arrest.  But 
as  to  the  plaintiff  Oeieclm,  the  Court  were  of  opinion,  that  an  illegal  arrest 
will  not  protect  a  man  against  alt  his  other  creditors ;  but  he  must  still  be 
amenable  to  the  law,  unless  some  priidty  or  colluskm  be  shewn,  and  the  cir- 
cumstance of  employing  the  same  officer  does  not  amount  to  any  proof  of 
that. 

W.  H.  Wat9Mi,  for  the  plaintiff,  objected  that  he  could  not  be  called  upon 
to  pay  any  pait  of  the  costs  of  SlomarCt  illegality.  The  only  ground  on 
whidi  diey  were  asked  was,  (hat  more  than  a  year  had  elapsed  since  judg- 
ment was  signed,  and  it  had  not  been  rerived  bv  scire  facias.  Thst,  however 
was  rendered  unnecessary  by  the  express  terms  of  the  cognovit 

(a)  9  Blag.  566 ;  2  M.  &  Scott,  634.         (c)  2  W.  Black.  823. 
{b)  2  Arnold,  16 ;  7  Scott,  435. 
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Exrheqner, 
Robinson 

V. 


Ihtm/rey. — ^The  defendant  is  entitled  to  be  discharged.  Si&mam  is  sa 
authorized  officer  of  the  sheriff*,  and  had  at  the  time  of  the  arrest  a  warrant 
from  him  in  another  action  against  the  defendant,  at  the  suit  of  M^Ciarm 
Barrati  ▼.  Frice  shews  that  where  the  sheriff,  bj  his  own  illegal  act,  aneaU  a 
defendant,  the  latter  is  not  in  custody  under  the  writ,  but  is  suffering  a  false 
imprisonment,  which  cannot  operate  as  an  arrest  in  the  other  actions.  It  is 
true,  that  in  Pear9(m  v.  Vewem  there  was  no  affidavit  denying  oollusioo ;  bat 
it  cannot  be  doubted  that  the  sheriff  was  priyy  to  the  whole  transaction. 
The  defendant  was  obliged  to  bring  the  plaintiff  before  the  Court,  as  well  as 
the  sheriff,  as  the  latter  is  made  the  agent  of  the  plaintiff  when  he  receives 
the  writ. 


Parkb,  B. — I  am  of  opinion  that  the  rule  must  be  discharged.  The  old 
rule  of  law  was,  that  if  the  sheriff  had  in  his  possession  several  writs  against 
the  same  party,  and  arrested  him  on  any  one  of  them,  such  arrest  must  be 
considered  as  a  taking  upon  all.  The  case  of  Barrait  v.  IViee  made  this 
xery  proper  distinction ;  viz.,  that  if  the  first  arrest  was  rendered  illegal  by 
the  wrongful  act  of  the  sheriff,  then  the  usual  consequences  would  not  result 
The  question  here  is,  whether  it  sufficiently  appears  that  the  sheriQ  in  the 
first  instance,  wrongfully  srrested  the  defendant  The  affidavits  shew  that 
Sloman,  who  was  usually  employed  as  a  sheriff's  officer,  but  who  in  this 
instance  had  no  authority,  chose  to  apprehend  the  defendant  in  a  banking- 
house,  and  took  him  to  his  lock-up-house.  Now  that  would  not  be  a  wrong- 
ful arrest  by  the  thmff^  unless  he  by  some  subsequent  act  adopted  the 
illegality.  Whilst  the  defendant  was  in  the  lock-up-house,  a  warrant,  in 
which  the  name  of  Nathan  was  formerly  inserted,  is  altered,  and  the  name  of 
Sloman  inirodueed.  The  question  then  is,  whether  that  operates  as  a  ratifi- 
cation by  the  sheriff  of  Sl&nuaC*  illegal  act.  If  it  be,  the  case  falla  withm 
the  principle  of  Barrait  v.  Prie9,  We  cannot  decide  upon  the  return  of  the 
habeas  corpus,  because  that  is  not  before  the  Court  But  we  have  had  an 
opportunity  of  kx>king  at  the  judgment  of  the  Court  of  Common  Pleas,  in 
the  case  of  Pf  arson  v.  Vnoens,  and  it  is  clear  that  the  decision  proceeded  on 
the  ground  that  the  sheriff  was  guilty  of  collusion,  and  had  adopted  the  ill^al 
act  of  the  officer.  The  Court  thought  that  the  fact  of  btroducing  the  name 
of  Slonum  into  the  warrant  was  strong  evidence  of  an  intentk>n,  on  the  part 
of  the  sheriff,  to  use  that  warrant  as  a  justificatk>n  in  any  actKNi  which  might 
be  brought  against  him,  in  consequence  of  the  illegal  arrest.  In  that  view,  it 
was  evidence  of  an  intention,  on  the  part  of  the  sheriff,  to  ratify  the  original 
act.  But  here  we  have  an  affidavit  which  completely  rebuts  that  presump- 
tion. It  is  distinctly  sworn,  that  at  the  time  the  name  was  altered,  the  under- 
sheriff  did  not  know  of  the  arrest  by  Sloman  ;  thereibre,  it  is  impossible  that 
he  could  have  intended  to  ratify  an  act  of  which  he  was  ignorant.  Then  the 
case  stands  as  if  the  arrest  had  been  made  by  a  perfect  stranger,  who  takes 
the  defendant  to  his  house,  and  whilst  he  is  there,  the  sheriff  authorizes  his 
arrest  by  a  legal  warrant  That  is  a  legal  arrest,  and  does  not  fall  within  the 
principle  of  Barratt  v.  Prieot  for  in  that  case  there  was  collusion.  I  am. 
therefore,  of  opink>n,  that  the  defendant  is  not  entitled  to  be  discharged,  and 
he  must  pay  the  costs  of  the  plaintiff  and  the  sheriffs. 


Aldbrson,  B. — ^I  am  of  the  same  opinion.    The  old  rule  of  law  was,  as 


TBWXRt. 
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sUted  by  my  brother  Park^,  that  where  the  sheriff  arrested  in  one  action,  he  Ssehequm. 
miut  be  considered  as  arresting  in  all  the  actions  in  which  he  had  writs  in  his  .  r^I^^^ii 
office  against  the  same  party.  Barraii  v.  Bice  decided,  that  if  the  first  arrest  ^  a. 
was  illegal,  by  the  wrongful  act  of  the  sheriff,  the  illegality  penraded  all. 
But  we  are  called  upon  to  go  a  step  further,  and  say,  thai  where  an  amst  ig 
first  made  by  a  stranger,  and  there  is  a  subsequent  detainer  by  an  officer  under 
a  legal  warrant,  that  the  second  arrest  is  illegal.  This  case  appears  to  me  to 
&U  within  the  decision  of  H&wim  v.  Walker,  rather  than  Barraii  v.  flriee^ 
In  PeoTMon  ▼.  Knpmi«,  the  Court  of  Common  Pkas  considered  the  introduc- 
tion of  the  name  of  Sloman  in  the  warrant  as  an  act  which  shewed  collusion, 
on  the  part  of  the  sheriff,  and  that  he  had  gone  out  of  his  way  in  order  to 
cover  the  illegal  act  of  his  officer.  But  here  the  afildavits  negative  collusion- 
and  show  that  it  was  the  usual  practice  of  the  sheriff*s  office,  that  where,  a 
warrant  is  directed  to  an  officer  therein  named,  and  another  .officer  bad  an 
opportunity  of  arresting  the  defendant,  then  his  name,  upon  his  application, 
was  introduced  into  the  warrant.  The  introduction,  therefore,  of  Siamans 
name  might  be  in  the  ordinary  and  regular  course  of  the  sheriff's  duty. 

MaulB,  B.— The  case  resolves  itself  into  a  question  of  fact,  whether  the 
sheriff  did  or  did  not  illegally  arrest  the  defendant  in  the  first  instance.  Ih 
Peartm^  v.  Knoffit,  the  Court  of  Common  Pleas  came  to  a  contrary  conclu- 
sion, upon  a  diftrent  state  of  facts,  and  upon  different  evidence,  than  that 
before  this  Court. 

Rule  discharged,  with  costs. 


Lton  and  another  v.  Edward  Holt. 

A  SSUMPSIT  on  a  bill  of  exchange.    The  declaration  stated,  that  whereas  TJm  dechntkNi 
^^     W.  a  HobMon,  on  the  first  day  of  March,  1885,  made  his  bill  of  ex-  ^^^l^l^ 
change,  and  directed  the  same  to  one  Thama$  HyMi,  and  required  the  said  that  the  bui 
TJkmnas  ffynes  to  pay  to  the  order  of  the  said  W.  C.  Hobton,  in  London,  100/.  ^tk^d^^ 
sterling,  three  months  after  the  date  thereof;  and  the  said  W.  C.  Jlohstm  ^J'^^^^^ 
then  indorsed  the  said  bill  to  the  said  defendant,  and  the  said  defendant  then  femUat  to^n^ 
indorsed  the  same  to  /.  and  W.  Wboiier,  who  then  indorsed  the  same  to  the  Jjf  JllJJtiffi^ 
plaintiffs.    The  declaration  alleged  presentment  generally,  not  stating  it  to  The  plea  ttaiMi 
lie  in  London.    There  was  a  count  on  an  account  stated.  ^  ^oned 

Pl^  to  the  first  count  of  the  declaration,  that  after  the  making  of  the  said  t>/  the  drfend- 

^  ant  to  J.  /i.  for 

hit  accommodation,  and  without  conii deration ;  that  J.  K  indoTaed  it  to  FT. ;  that  tlie  allcsed 
indoriement  by  the  defendant  to  W.  waa  the  tai4  indonement  from  tile  defeiidaot  to  J.  7/., 
and  firam  him  to  W,  in  the  plea  mentioned.  That  the  bill  became  due  and  waa  dtaltonourcd  ; 
«fter  which  the  ptaintiffa  and  J.  H.  aUted  an  acconnt  in  retpect  of  this  and  ovher  dithonoured 
bilb  on  whioh  /  H.  waa  liable  to  the  plaintiffa,  and  agreed  to  take  from  B.  renewed  billa  in 
lieu  of  them,  and  in  the  mean  time  not  to  peaa  any  parties  for  payment  of  the  old  bills  whilst 
the  new  ones  were  running.  The  declaration  then  arerred  that  the  substituted  biUa  were  ao- 
eordiugly  drawn  and  accepted,  and  deltTered  to  the  plaintiffa  without  the  defendant's  know 
ledge  or  conaent.  whereby  time  Iras  ffiren  to  the  parties  in  the  original  bill.  At  the  trial  the 
agreement  stated  in  theploa  waa  subatantiany  prored,  but  it  was  alsoproved  that  J,  N.  did 
not  indorse  the  bill  to  Jr.  >-HsU,  that  the  indovaement  by  /.  H.  to  IF:  was  a  material  ar«r- 
ment ;  for  unless  X  H.  were  a  party  to  the  bill,  the  agrcemant  between  him  and  the  plaintiffs 
did  not  discharge  the  defendant,  and  therefore  the  plea  was  not  aupported,  and  the  plain tifis 
were  entiUed  to  the  Terdxet. 

In  the  case  of  a  bill  made  payable  at  a  particular  place,  an  averment  in  a  dedaration  against 
the  drawer  or  indoner  elating  pre8#Dtmeoi  gensraUj.  tssaif  fe  b«  suScieat  after  ?erd'icU 
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AdhtfMir.      bill  of  exchange  in  the  deckraUon  mentioned*  to  wit,  on  the  fint  day  of  Bfnrcli 
^l^^        IBM,  the  said  bill  of  exchange  was  indorsed  by  the  said  defendant  to  certain 
«•  persons,  other  than  this  defendant,  carrying  on  business  under  the  style*  firm 

and  description  of  John  Holt  and  Co.,  for  the  acoomuodation,  and  at  the 
request,  of  the  said  John  Holi  and  Co.,  and  that  there  was  not  at  the  time  of 
the  indorsement  last  aforesaid,  or  at  any  other  time,  any  consideration  what- 
ever for  the  last  mentioned  indorsement ;  that  afterwards,  and  before  the  in- 
dorsement to  the  plaintifls  in  the  said  declaration  mentioned,  to  wit,  &c.,  then 
the  said  John  UoU  and  Co.  indorsed  the  said  bill  to  the  said  T  wai  R.  F. 
Woo9t§r.  And  the  defendant  ayers,  that  the  said  alleged  indorsement  by  the 
said  defendant  to  the  said  T.  and  H.  P.  Wootter,  in  the  said  6rst  count  men- 
tioned, was  the  said  indorsement  from  the  said  defendant  to  the  said  John 
Holi  and  Co.,  and  from  the  said  John  Holl  and  Co.  to  the  said  7.  and  H  P. 
WoosUff  in  this  plea  above  mentioned.  And  the  said  defendant  (urther  says, 
that  before  the  said  bill  of  exchange  became  due  and  payable,  to  wit,  on,  Ae., 
the  same  was  duly  accepted  by  the  said  J%oma9  Hynos,  the  said  drawee 
thereof,  of  all  which  saiid  sevc^ral  premises,  in  this  plea  mentioned,  the  plain- 
tiffs to  wit,  then  had  due  notice.  And  the  defendant  further  says,  that  after 
the  said  bill  of  exchange  became  due  and  payable,  and  after  the  said  noo* 
payment  thereof  by  the  said  acceptor,  to  wit,  on  the  31st  day  of  December, 
1835,  the  said  plaintiffs  were  possessed,  as  of  their  own  property,  and  were 
the  holders  for  value,  as  well  of  the  said  bill  of  exchange  as  of  two  other 
over-due  and  dishonoured  bills  of  exchange,  on  which  the  said  John  HoliB.ni 
Co.  were  liable  to  the  said  plaintiffs,  as  parties  to  the  said  two  last  mentioDed 
bills ;  and  thereupon,  to  wit,  on,  &c.,  a  certain  account  was  had  and  ataled 
between  the  said  John  Holi  and  Co.  and  the  plaintiffs,  of  and  concemiog  the 
amount  due  to  the  plaintiA,  as  well  upon  the  said  bill  in  the  said  fint  count 
mentioned,  as  upon  the  said  two  other  bills  in  this  pleamentbned;  and  upon 
that  accounting,  the  said  amount  was  then  ascertained  and  agreed  by  and 
between  the  said  plaintiffs  and  the  said  John  Holt  and  Co.  to  be  a  large  som, 
to  wit,  397/.  U. ;  and  it  was  thereupon  then  agreed  by  and  between  tbe  said 
John  Holi  and  Co.  and  the  said  plaintiffs,  without  the  knowledge  or  consent 
of  the  said  defendant,  that  the  said  John  HoU  and  Co.,  al  the  reqineat-or  the 
plaintiffs,  should,  in  lieu  of  the  said  three  bills  of  exchange,  accept  for  the 
plaintiffs,  and  deliver  to  them  the  plaintiffs,  certain  drafts  of  the  pbuntiffa  open 
them  the  said  John  Holi  and  Ca,  to  the  amount  of  the  aaid  ascertained 
amount  of  the  said  three  dishonoured  bills,  with  certain  interest  ralmlated  to 
the  time  of  the  said  drafts  of  the  plaintiffs  becoming  due,  that  is  to  say,  that 
the  said  John  Holi  and  Co.  should  accept  and  deliver  to  the  plaintifls  as 
aforesaid,  three  drafts  of  the  plaintiffs  upon  them  the  said  John  HoU  and  Co., 
that  is  to  say,  three  bills  of  exchange,  bearing  date  respectively  the  day  and 
year  last  aforesaid,  and  payable  respectively  to  the  said  plaintiffs,  or  their 
order,  the  first  of  such  bills  of  exchange  for  the  aum  of  133iL  9#.  5dL,  and 
payable  a  certain  long  time,  to  wit,  two  months  after  the  date  thereof,  the 
second  of  such  bills  of  exchange  for  the  sum  of  184/1  1 1«.  M.,  and  payable  a 
certain  long  time,  to  wit,  four  months  after  the  date  thereof,  and  the  third  of 
such  bills  of  exclmnge,  for  the  sum  of  136/.  16f.,  and  payable  a  certain  loiy 
time,  to  wit,  eight  montha  af^r  the  date  thereof,  and'  that  the  said  plain tiffc 
should  deliver  up  to  the  said  John  Holi  and  Co.  the  said  bills  so  tlMm  over- 
due and  dishonoured  aa  aforesaid,  when  the  said  three  acceptances  given  to 
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them  in  lieu  thereof  should  be  paid,  and  that  the  said  plaintifb  should  not  £x^^iiar. 
ane  or  press  for  payment,  or  in  anywise  hare  recourse  to  any  of  the  parties  to 
the  said  three  bills  of  exchange,  which  were  then  in  their  hands,  so  ofer-doe 
and  dishonoured  as  aforesaid,  until  after  the  said  three  acceptances  of  the  said 
John  Hoii  and  Co.,  given  in  lieu  thereof,  should  be  unpaid  when  due;  and 
the  said  plaintiffs  thereupon,  without  the  knowledge  or  consent  of -the  said 
defendant,  to  wit,  then  drew,  and  the  said  John  HoU  and  Co.,  without  the 
knowledge  or  consent  of  the  defendant,  to  wit,  then  accepted  and  delivered 
to  the  plaintifls  such  three  bills  as  aforesaid,  so  drawn  as  aforesaid  by  the  said 
plaintift  upon  the  said  John  Holi  and  Co.,  for  such  amounts,  and  at  such 
dates  as  aforesaid,  and  the  said  plaintiffs  thep  took,  accepted  and  received  the 
ttid  three  drafts  of  and  from  the  said  John  Bolt  and  Co.,  for  the  purposes, 
and  on  the  terms  and  stipulations  aforesaid ;  and  the  said  plaintifls  there- 
upon, to  wit,  then  in  consideration  of  the  premises  in  this  plea  mentioned,  and 
without  the  knowledge  or  consent  of  the  said  defendant,  promised  the  said 
John  Hoii  and  Co.  to  deliver  up  to  them  the  said  three  bills,  so  then  overdue 
and  dishonoured  as  aforesaid,  when  the  said  acceptances  so  given  in  lieu 
thereof  should  be  paid,  and  that  they,  the  said  plaintiffs,  would  not  sue  or 
press  for  payment,  or  in  anywise  have  recourse  to  any  of  the  said  parties  to 
the  said  three  bills  of  exchuige,  which  were  then  in  their  hands,  so  over-due 
and  dishonoured  as  aforesaid,  until  after  the  three  acceptances  of  the  said 
John  Hoii  and  Co.,  so  given  as  aforesaid,  should  be  unpaid  when  due.  And 
the  defendant  further  says,  that  the  said  plaintiffs  afterwards  did  give  time  to 
the  said  parties  on  the  said  three  bills  of  exchange,  according  to  the  stipula- 
tions aforesaid,  for  a  long  time,  to  wit,  from  the  day  last  aforesaid  for  two 
months,  and  during  all  that  time  forbore  sueing,  pressing  for  payment,  or 
having  recourse  to  any  of  such  parties  as  aforesaid.    Verification* 

Plea,  to  the  second  ccunt,  non  assumpsit. 

Replication,  de  injuria.  At  the  trial,  before  Lord  Abutger,  C.  E,  at  the 
London  Sittings  after  Trinity  Term,  it  appeared  in  evidence  that  the  defend- 
ant had  lent  the  bill  of  exchange  to  Holi  and  Co.,  having  indorsed  it  gene- 
rally, and  that  Holi  and  Co.,  without  indorsing  it,  handed  it  to  /.  and  H  F. 
WooHtr,  who  indorsed  it  to  the  plaintiffs.  It  was  also  proved  that  ihe  plain- 
tiffs forbore,  for  the  space  of  two  months,  to  sue  the  parties  to  the  bill.  Upon 
this  it  was  objected  by  the  plaintiffs*  counsel,  that  the  plea  was  not  proved, 
since  unless  John  Holi  and  Co.  had  been  parties  and  liable  on  the  bill,  the 
defendant  would  not  be  discharged  by  time  being  given  to  them.  His  lord- 
ship directed  the  jury  to  find  a  verdict  for  the  defendant,  with  liberty  to  the 
plaintiffs  to  move  to  enter  a  verdict  for  them  for  the  amount  of  the  principal 
and  interest  due  upon  the  bill.  A  rule  having  been  obtained,  calling  upon 
the  defendant  to  shew  cause  why  the  verdict  should  not  be  set  aside,  ani  a 
yerdiot  entered  for  the  plaintiffs,  or  why  judgment  should  not  be  entered  for 
the  plaintifls  non  obstante  veredicto, 

Omiwett  and  Orompion  shewed  cause. — The  plea  was  proved  in  sub- 
stance, for  the  indorsement  by  John  HoU  was  an  immaterial  averment,  aUd 
did  not  require  to  be  proveA.-^Parhe,  B.^^«rely  it  was  essential  to  prove 
that  John  HoU  was  indebted  to  the  plaintiffs,  either  by  indorsement  or  other- 
wise ;  the  plea  would  not  be  good  if  you  struck  out  his  indorsement.]— -The 
plaintiffs  have  made  an  agreement  with  John  Holi,  the  effect  of  which  is  to 
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EMdteqtm.  give  time  to  the  acceptor.  The  acceptor  may  take  advantage  of  thia  agree- 
menty  and  to  enable  him  to  do  ao,  it  is  not  necessary  that  the  contract  ahould 
be  wiik  him.— [Lord  Ahinger,  C.  B.— Your  ar^gument  is,  that  the  acceptor,  in 
an  action  brooght  against  him^  might  avail  himself  of  this  agreement  between 
the  plaintiffs  and  AbAL]— The  agreement  wonld  be  a  defence  to  the  acceptor, 
'On  the  ground  that  when  any  payment  is  made  on  a  bill,  the  acceptor  may 
say  that  payment  is  made  for  him.— [Lord  Abmger,  C.  B. — ^How  can  an 
acceptor  refuse  to  pay  his  bill,  because  somebody  else  has  made  an  agreement 
that  he  shall  not  be  sued  !]— He  may  consider  the  contract  as  made  for  his 
benefit,  and  ratify  it  accordingly. 

R.  F.  RUht^iU,  contra.— It  is  assumed,  on  the  oth«r  side,  that  thia  b  an 
agreement  to  suspend  the  remedy  against  the  acceptor,  but  that  is  not  the 
case.  The  rule  is,  that  if  the  bolder  of  a  bill  enters  into  a  compromiae  with 
the  prior  indorsers,  he  discharges  the  subsequent  ones ;  and  the  reason  is, 
that  if  he  were  to  resort  to  the  subsequent  indorsers,  they  might  sue  the  veiy 
party  whom  he  had  indulged,  and  so  his  agreement  to  give  time  would  be 
Tiolated,  C3ahdg0  t.  Dalian  (a),  English  v.  Darhy  (b).  But  the  role 
extends  no  frrther.— [Lord  Abinger,  C.  R — ^I  thought  the  plea  was  bad,  as 
it  did  not  aver  that  the  acceptor  had  notice  of  this  agreement.  But  a  ques- 
tion may  arise,  whether  the  acceptor  is  not  to  be  presumed,  until  the  contrary 
is  shewn,  to  hare  adopted  a  contract  made  for  his  benefit.  The  case  of 
AMn  V.  Barwiek  (e)  seems  applicable. — [AUhnon,  B.,  referred  to  Hawkskaw 
T.  RawUngs  (d).] 

Creiiufell  then  contended,  in  arrest  of  judgment,  that  the  declaration  was 
bad,  on  the  ground  that  it  did  not  state  a  presentment  in  London.  And  he 
cited  Gibb  ▼.  Maiker  (0),  Sandersm  v.  Bowes  (/),  Ambrose  v.  Hopwood{g\ 
— l^Parks,  B.— The  question  is,  whether,  after  verdict,  a  statement  that  the 
bill  was  presented  to  the  acceptor  would  not  mean  that  it  was  presented  ac- 
cording to  its  tenor.] 

On  a  subsequent  day,  Lord  Abinger,  C.  B.,  said  the  Court  was  of  opinioa 
that  the  plea  had  not  been  proved,  and,  therefore,  that  a  Terdict  would  be 
entered  for  the  plaintiffs,  but  that  the  defi»ndant  might  have  a  rule  to  ahew 
caube  wli  v  the  judgment  should  not  be  arrested. 

Far  KB,  B.^^This  plea  proceeds  on  the  ground  that  time  given  to  the  prin- 
cipal discharges  the  surety.  But  if  we  strike  out  the  allegation  that  the  biU 
was  indorsed  to  Holi  and  Co.,  nothing  appears  except  an  agreement  with  a 
stranger,  which  is  no  bar. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiffs. 

The  cause  having  been  afterwards  settled,  no  argument  took  place  on  the 
rule  for  arresting  the  judgment. 

(a)  4  M.  &  S.  J26.  (e)  2  C.  &  Jer.254;  8  Bing.  214;  I 

(&)2B.&Pun.6L  M.«i  Scott,  387. 

(c)  1  Stra.  165.  (/)  Jkyley  on  Bills,  175. 
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la  the  matter  of  Parkbr  and  others.  '^bST' 

{JIU  Cai0  of  the  Cmadum  /Vt«oiMr«.) 

TN  Hilary  Term,  January  Mh,  1839,  Roebuek  moved  for  a  habeas  corpus  A  writ  of  Ha- 
to  be  dincted  to  Wiaiam  BaieMdar,  the  gaolor  of  Liverpool,  command-  ^i^?)|*'^ 
ing  him  to  bring  up  the  bodiea  of  John  G.  Park§r,  Randail  Wixon^  Jamsw  v^j  out  of 
Brown  and  Lttmard  Waitan.    He  moved,  on  the  affidavits  of  Mr.  A^kwrti  ^b«  mo^'ror 
and  his  olerk,  who  stated  that  they  were  detained  under  a  warrant  which  ^^^  affidsTU 
recited  that  the  prisoners  had  been  convicted  of  treason,  which  statement  himsei^niess 
waa  believed  to  be  untrue;  and  that  they  had  not  been  tried  in  any  court  ^i^eCo^SilS 
of  law.    In  answer  to  an  intimation  of  Lord  Abinger,  that  the  application  from  coercioo, 
ought  to  be  made  on  affidavits  from  the  prisoners  themselves.  Roebuck  sub-  ^^ ^i^Tina 
mitted  that  this  was  not  necessary,  on  the  authority  of  the  oase  of  the  Hot^  titoAtion  to 
tttitot  Venus  (a),  davit 

A  nturn  to  a 

PkR  CuRUM.— The  cireurostances  of  that  case  appeared  to  indicate  that  eS>I^Mi^ 
the  party  was  under  coercbn.    Before  we  discharge  a  party  from  custody^  ^/?^*^'^ 
we  must  have  his  own  affidavit;  or  must  be  satisfied  by  the  affidavit  of  oommiuB^^ 
others,  that  no  affidavit  can  reasonably  be  expected  from  the  party  himself.       ^^^^^^^^ 
On  the  following  day,  Mo^buek  renewed  his  application,  on  affidavits  of  pnaoner  in  his 
the  four  prisoners  themselves.    The  deponenis  alleged,  that  they  had  never  ^^'^r'^ 
been  arraigned,  tried,  convicted  or  sentenced,  by  any  Court  in  Canada  or  charniw  bini, 
elsewhere;  and  that  they  were  ignorant  of  the  term  for  which  they  were  ttututooftle 
detained.    He  admitted  that  the  writ  of  habeas  corpus  did  not  issue  as  a  R^^"*q^^ 
matter  of  course ;  but  he  contended  that  the  facts  deposed  to  by  the  prisoners  it^eoacte^ 
afforded  a  good  prim&  facie  ground  for  granting  it.  Itolf  S^y^I 

•on  cliiigcd  with  high  tretson,  committed  in  that  provioeop  profonrod  to  the  Hentenant- 
coTenor  before  the  arraimiment  of  such  prieoner,  and  praying  to  be  pardoned  for  hia  offence. 
It  shonid  be  lawiul  for  the  Iteutenent-so^remor  to  grtnt  a  pardon  to  inch  person  in  her  Ma^ 
jettv't  name,  upon  lueh  terms  and  conditions  ae  mi^ht  appear  proper;  that  the  prisoner  was 
indicted  for  the  crime  of  hiffh  treason,  and  before  his  arraignment  petitioned  the  lieutenant- 
ffOTemor,  confessing  his  guUt,  and  pimying  thtt  her  Majesty's  paidon  might  be  extended  to 
him,  upon  such  conditions  ai  the  lieutenant-goTemor  should  see  St ;  that  the  lieutenant- 
gOTernor  consented  that  merer  ahould  be  extended  to  the  prisoner,  on  condition  of  his  being 
transported  to  Van  Diemen'a  Land  for  hia  natural  life,  to  which  terma  the  prisoner  aaaented 
that  there  being  no  means  of  transporting  him  directly  from  Upper  Canada  to  Van  Diemen> 
Land,  it  was  necessary  to  take  him  to  Quebec  in  Lower  Canada,  that  being  the  moat  conVeni' 
ent  placo  for  the  purpose;  whereupon,  and  in  order  to  carry  the  condition  into  effect,  the  pri- 
soner wss  couTeyed,  by  warrant  of  the  goTemor  of  Upper  Canada  into  Lower  Canada,  and 
there,  by  warrant  of  the  goremor  of  Lower  Canada,  delivered  into  the  custody  of  the  sheriff 
of  Quebec  for  aafe  keeping,  until  he  could  bo  tranwDorted ;  that  there  not  being  any  means  of 
conTejrin^  him  from  Lower  Canada  directly  to  Van  uiemen's  Land,  it  wss  necessary  to  convey 
him  to  England ;  that  for  the  purpose  of  being  eooTejed  to  Boglsad,  he  was  deliTered  by  the 
•heriff  of  Quebec  into  the  custody  of  the  captain  of  a  vessel;  that  the  csaptain  of  the  Tesael 
haTing  arriTsd  with  the  prisoner  at  Lirerpool,  and  there  being  no  means  nady  for  oonTeying 
him  immediatel]f  to  Van  Diemen'a  Land,  it  waa  necessary  that  he  should  be  placed  in  some 
aafe  custody  until  such  means  could  be  provided ;  that  the  gaol  of  Liverpool  being  the  fittest 
place  for  that  purpose,  the  captain  delivered  the  prisoner  into  the  custodjr  of  the  gaoler,  who 
WU  keepinff  him  {n  his  custoay  whilft  means  were  preparing  for  transporting  him  to  Van  Die- 
men's  Lana. 

BM,  that  the  priaoner  waa  not  entitled  to  his  dischsrge:  on  the  ground  that  having  con- 
fewcd  himself  guuty  of  treason  committed  in  Canada,  he  was  liable  to  be  tried  in  England. 
and  therefora  every  subject  of  thia  realm  would  be  justified  in  detaining  bim  in  custody  until 
he  ahould  be  dealt  with  according  to  law. 

(a)  13  East,  195. 
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^!^^'  The  writs  having  been  granted,  the  gaoler  made  the  following  retnni 

Id  the  matter  of  (mutatts  mutandis)  in  the  case  of  each  prisoner:—- 

"  I,  William  Baicneldor,  keeper  oT  Her  Majesty's  >il,  of  and  for  the 
borough  of  Liverpool^  in  the  writ  to  this  schedule  annexed  named,  do  certify 
and  return,  in  obedience  to  the  said  writ,  that  by  a  oertab  statute  of  Her 
Majesty's  province  of  Upper  Canada,  in  North  America  (6),  intituled  'an 
Act  to  enable  the  government  of  this  province  to  extend  a  conditional  pardon, 
in  certain  cases,  to  persons  who  have  been  concerned  in  the  late  insurrection,' 
made  and  passed  in  the  first  year  of  the  reign  of  Her  present  Bfajesty,  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
legislative  council  and  assembly  of  the  said  province,  under  and  by  virtue  of 
a  certain  Act  of  Parliament  made  and  passed  in  the  thirty-first  year  of  the 
reign  of  His  late  Majesty  King  Gecrgs  the  Third,  intituled  'an  Act  to  repeal 
certain  parts  of  an  Act  passed  in  the  fourteenth  year  of  His  Majesty's  reign, 
intituled  an  Act  for  making  more  effectual  provision  for  the  govemment  of 
the  province  of  Quebec,  in  North  America,  and  to  make  further  provision 
for  the  govemment  of  the  said  province ;'  and  which  first-menticmed  statute 
was  duly  passed  by  the  legislative  council  and  assembly  of  the  said  province 
of  Upper  Canada,  and  assented  to,  in  Her  Majesty's  name,  by  the  person 
who  had  been,  and  was  appointed,  at  the  time  of  passing  the  said  first- 
mentioned  statute,  as  aforesaid,  by  Her  Majesty,  to  be  the  governor  of  the 
said  province  of  Upper  Canada;  reciting  that  there  was  reason  to  believe 
that  among  the  persons  concerned  in  the  late  treasonable  insurrectioQ  in  that 
province,  there  were  some  to  whom  the  lenity  of  the  govemment  roifht  not 
improperly  be  extended,  on  account  of  the  artifices  used  by  desperate  and 
unprincipled  persons  to  seduce  them  from  their  allegiance.  It  was  amongtit 
other  things  enacted,  that  upon  the  petition  of  any  person  charged  with  h%h 
treason  committed  in  the  said  province,  preferred  to  the  lieutenant-governor 
before  the  arraignment  of  such  prisoner,  and  praying  to  be  pardoned  for  his 
oflTence,  it  should  and  might  be  lawful  for  the  lieutenant-governor  <^  the 
said  province,  by  and  with  the  advice  and  consent  of  the  executive  ooonol 
thereof,  to  grant,  if  it  should  seem  fit,  a  pardon  to  such  person  in  Her 
Majesty's  name,  upon  such  terms  and  conditions  as  might  appear  proper, 
which  pardon  being  granted  under  the  great  seal  of  her  Majesty's  said  pro- 
vince, and  reciting  in  substance  the  prayer  of  such  petition,  should  have  the 
same  eflect  as  an  attainder  of  the  person  therein  named  for  the  crime  of  high 
treason,  as  &r  as  regarded  the  forfeiture  of  his  estate  and  property,  real  and 
personal.  And  that  in  case  any  person  should  be  pardoned  under  that  Act, 
upon  condition  of  being  transported,  or  banishing  hiniself  from  that  proTinoe, 
either  for  life  or  for  any  term  of  years,  such  person,  if  he  should  afterwards 
voluntarily  return  to  that  province  without  lawful  excuse,  contrary  to  the 
condition  of  his  pardon,  should  be  deemed  guilty  of  felony,  and  should  sofier 
death  as  in  case  of  felony.  The  return  then  set  out  the  provisions  of  s 
Canadian  statute,  passed  in  the  seventh  year  ot-WilUam  the  Fourth,  and 
empowering  the  governor  of  the  province,  in  other  cases  than  those  of  treasoa 
and  murder,  to  commute  the  sentence  of  death  for  transportatwn  Air  life,  or 
term  of  years  or  other  punishments;  and  another  eolonial  Act  for  the  trsns- 
portation  of  convicts,  made  in  the  ninth  year  of  WHlimn  the  Fourth.    The 

(h)  1  Vict.  c.  10. 
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return  then  proceeded  thus : — ^And  I  do  further  certify,  that  after  the  paasing     Ae^^. 

of  the  said  first-mentioned  statute,  to  wit,  at  a  Special  Session  of  Oyer  and  i^  the  matter  of 

Terminer  and  gaol  deliyery,  began  and  holden  at  Toronto,  in  the  home  dis*      PAmsBft. 

trict  of  the  said  proyince,  on  Thursday,  the  eighth  day  of  March,  in  the  first 

year  of  the  reign  of  her  said  Majesty,  before  the  honourable  John  Beverley 

Rohineon^  Chief  Justice  of  the  said  province,  and  others  his  fellows,  justices 

and  commissioners  of  our  said  lady  the  Queen,  under  and  by  virtue  of  her 

said  Majesty's  commission,  under  the  great  seal  of  the  said  province,  issued 

in  pursuance  of  another  statute  of  Her  Majesty^s  said  province,  duly  passed 

in  the  same  manner,  and  by  the  same  authority  as  the  said  first-mentioned 

statute,  on  the  twelfth  day  of  January,  in  the  first  year  of  Her  Majesty's 

reign,  and  intituled  '  an  Act  to  provide  for  the  more  effectual  and  impartial 

trial  (^  persons  charged  with  treason,  or  treasonable  practices,  committed  in 

this  province.'    The  said  /.  O.  Park§r  was  indicted  for  the  crime  of  high 

treason ;  and  before  the  arraignment  of  the  said  /.  &.  Parker^  he,  the  said  /. 

O.  Parker,  humbly  petitioning  the  lieutenant-goremor  of  the  said  province,  in 

accordance  with  the  said  statute  first  herein  mentioned,  confessing  his  guilt 

of  the  treason  charged  against  him,  as  aforesaid,  and  professing  his  penitence, 

and  praying  for  the  merciful  consideratbn  of  his  case,  and  that  her  Majesty's 

gracious  pardon  might  be  extended  to  him,  upon  such  conditions  as  the 

lieutenant-governor  of  the  said  province,  by  and  with  the  advice  of  the  said 

executive  council,  should  see  fit.    And  the  said  lieutenant-governor,  by  and 

with  the  advice  .of  the  said  executive  council,  did,  in  Her  said  Majesty's 

behalf,  consent  that  mercy  should  be  extended  to  him,  the  said  /.  G.  Parker, 

upon  the  conditions  following :  that  is  to  say,  that  the  said  /.  6.  Parker 

be  trai»ported,  and  remain  transported,  to  Her  Majesty's  penal  colony  of 

Van  Diemen's  Land,  for  and  during  the  term  of  his  natursl  life ;  to  which 

terms  and  conditions  the  said  J.  G,  Parker  did  assent ;  and  the  said  lieutenant* 

governor  did  thereupon,  in  Her  Majesty's  name,  on  the  twenty-second  day  of 

October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-eight, 

aforesaid,  by  letters  patent  under  the  great  seal  of  the  said  province  of  Upper 

Osnada,  dated  the  day  and  year  last  aforesaid,  pardon^  remit  and  release  the 

said  /.  G,  Parker  of  and  from  all  and  erery  punishment  whatsoever  which 

might  be  inflicted  upon  him,  the  said  /.  G.  Parker,  for  or  by  reason  of  the 

treason  so  as  aforesaid  confessed  by  him,  upon  condition,  neyertheless,  that 

he,  the  said  /.  (r.  Parker,  should  be  transported,  and  remain  transported,  to 

the  said  pensl  colony  of  Van  Diemen's  Land  for  and  during  the  term  of  his 

natural  life.    And  I  do  further  certify  and  return,  that  there  being  no  means 

of  transporting  the  said  /.  G.  Parker  directly  from  Upper  Canada,  aforesaid, 

to  Van  Diemen*s  Land,  aforesaid,  it  became,  and  was  necessary,  to  take  him 

to  Quebec,  in  Her  Majesty's  province  of  Lower  Canada,  in  North  America, 

for  the  purpose  of  carrying  the  said  condition  in  the  said  pardon  into  effect, 

the  said  place  called  Quebec  being  the  readiest  and  most  convenient  place  for 

that  purpose    Whereupon,  and  m  order  to  carry  the  said  condition  into 

effect,  the  said  /.  G.  Parker  was,  after  the  said  pardon,  conveyed,  by  the 

authority  and  warrant  of  the  said  lieutenant-goverttor  of  Upper  Qmada,  from 

the  said  province  of  Upper  Canada  unto  the  said  province  of  Lower  Canada; 

and  was  there,  upon  his  arrival  in  Lower  Canada  aforesaid,  by  virtue  of  a 

warrant  in  th«t  behalf  of  Sir  Jokn  Coib&me,  governor  of  the  said  province  of 

Lower  Canada,  delivered  into  the  custody  of  the  sheriff  of  the  district  of 
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^Mkequer,      Quebec,  in  Lower  Canada  aforesaid,  for  safe  keeping*  nntil  he  ooold  be  traoi- 
m  the  matter  of  ported  according  to  the  said  condition,  the  same  being  the  proper  and  most  con- 
Parkkr.       venient  custody  in  that  behalf.  And  I  do  further  certify  and  return,  thai  there 
not  being  any  means  of  conveying  the  said  J,  6.  Parker  directly  from  Lowet 
Canada  aforesaid,  to  Van  Diemen's  Land  aforesaid,  according  to  the  said 
condition,  it  became,  and  was  necessary,  in  order  to  carry  the  said  oonditkio 
into  eflect,  to  carry  the  said  /.  6.  Parker  to  England,  to  be  taken  from  tbenoe 
to  Van  Diemen*8  Land  in  fulfihiient  of  the  said  condition ;  and  thereupon 
afterwards,  to  wit,  on  the  seventeenth  day  of  Norember,  one  thousand  eight 
hundred  and  thirty-eight,  the  said  /.  O.  Parker  was  deliTered  by  the  aaid 
sheriff  of  Quebec  into  the  custody  o{  Digby  B.  Morton,  captain  of  the  bark 
Captain  Ross,  for  the  purpose  of  being  conveyed  to  England  aforesaid,  to  the 
end  that  the  said  /.  6.  Parker  might  be  thence  again  transported  to  Van 
Diemen^s  Land,  as  aforesaid ;  and  the  said  Dighy  B.  Morion  haying  arriTed 
with  the  said  ship  at  Liverpool  as  aforesaid,  to  wit,  on  the  seTenteenth  day 
of  December  last,  with  the  said  /.  G.  Parker  on  board  thereof,  and  there  not 
being  the  means  immediately  ready  for  conveying  him  from  Liverpool,  afore- 
said, to  Van  Diemen's  Land,  as  aforesaid,  it  became,  and  was  necessary,  that 
the  said  /.  6,  Parker  should  be  placed  in  some  safe  custody  until  the  means 
could  be  provided  of  conveying  him  to  Van  Diemen's  Land,  as  aforesaid ; 
and  the  said  jail  of  and  for  the  said  borough  of  Liverpool  being  the  fittest 
and  most  convenient  place  for  that  purpose,  he,  the  said  Digby  B.  Marion, 
did,  on  the  day  and  year  last  aforesaid,  deliver  the  said  /.  G.  Parker  into  ny 
custody,  at  Liverpool  aforesaid ;  and  I  have  kept  him  in  my  custody  whilst 
means  have  been  and  are  preparing  with  all  possible  dispatch,  for  the  causing 
the  said  /.  O.  Parker  to  be  transported  to  Van  Dieroen's  Land,  as  aforeaaki ; 
and  these  are  the  causes  of  my  detaining  the  said  /.  G.  Parker  in  my  custody, 
and  whose  body  I  have  ready,  as  by  the  said  writ  I  am  commanded.** 

The  returns  having  been  made,  the  Attorney  Geneml  moved  that  the  return 
made  in  the  case  of  one  of  the  prisoners,  William  Aloes,  should  be  read. 
The  return  was  read  accordingly;  and,  on  fhe  motkm  cf  Hill,  ordered  to 
be  filed  (a). 

ffifJ,  Falconer,  Roebuok  and  Firg,  then  moved  that  the  prisoners  ahould 
be  discharged,  and  that  the  return  should  be  quashed  for  insufficiency.  The 
first  objectbn  was,  that  there  did  not  appear  to  have  been  any  conviction,  with- 
out which  no  person  in  this  country  would  be  authorized  to  detain  the  prisoner 
in  custody.  That  the  right  of  detention,  if  it  existed  at  all,  could  exist  only 
by  virtue  of  the  transportation  act, -5  Geo.  4,  c.  84.  Tliat  that  statute  did 
not  authorize  the  detentbn  in  the  present  case,  because  by  its  very  terms  it 
applied  to  "  convicts**  only.  That  the  gaoler  must,  therefore,  rest  his  justi- 
fk»tkm  upon  the  Provincial  Act  of  Upper  Canada,  1  Ftet,,  c  10.  That  Act 
was  void,  because  it  was  repugnant  to  the  law  of  England,  to  wluch  all 
Colonial  legislature  must  conform,  1  Black ^  Com.,  108.    It  authorised  the 

(c)  This  case  was  xcoutd  at  ereat  reforred  to  an  elaborate  report  of  the 

ItnKtli  during  several  days  of  Hilary  case  as  it  was  argued  in  both  Courts, 

ana  Easter  Terms.    It  has  been  deemed  This  report  is  by  Mr.  Fry,  one  of  the 

unnecessary  to  report  the  arguments  in  counsel  for  the  prisoners,  and  is  pre- 

fall,  as  they  raav  be  seen  at  length  in  1  ceded  by  an  able  Introduction  oa  the 

Per.  tt  Dav.  516.    The  reader  is  also  Writ  of  Habrsff  Corpys. 
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governor  to  inflict  any  puniahment  short  of  death  on  such  persons  as  eon«     Bsekequer. 
fessed  their  g^t  before  arraignment.    And  the  effect  of  sach  an  act  was  that  jq  thTmatter 
a  party  who  was  in  prison^  who  was  not  wt  /wis,  who  had  no  one  to  explam    of  PAaua. 
the  consequences  of  his  petition,  or  to  attest  his  signature,  who  was  destitute 
of  that  protection  which  the  law  of  Enghmd  casts  around  every  prisoner, 
might,  without  appearing  in  open  court,  or  seeing  the  face  of  a  judge,  be 
transported  for  life,  or  incur  any  punishment  short  of  death.    The  preroga* 
tive  of  pardon  could  not  be  communicated  to  the  governor  of  Upper  Canada 
by  an  Act  of  the  legislative  council  of  that  country,  it  could  only  be  dele- 
gated by  a  commission  issuing  from  the  Crown,  and  no  such  commission  had 
been  shown. 

Secondly,  that  the  return  did  not  state  any  judgment  of  transportation,  but 
merely  that  the  governor,  on  the  prisoner's  application,  had  commuted  the 
sentence.  The  governor,  however,  had  no  such  power.  Transportation  in 
invUum  did  not  exist  at  common  law ;  the  Sovereign  of  this  coxmtry  had  no 
authority  at  common  law  to  commute  the  sentence  of  death  for  that  of 
transportation  m  imntum*  Whenever  transportation  was  thought  expedient 
the  legislature  was  resorted  to,  or  in  cases  where  that  course  was  not  adopted 
judgment  of  death  was  recorded  against  the  offender,  and  the  record  was  then 
used  to  enforce  the  milder  punishment  of  transportation.  But  there  could 
be  no  doubt,  that  if  a' prisoner  preferred  death  to  transportation  the  Crown 
could  not  inflict  the  latter  punishment  upon  him.  The  return  averred  that 
the  prisoner  assented  to  the  terms  of  his  sentence,  but  such  assent  could  not 
be  valid,  and  in  feet  resembled  an  assent  to  be  maimed  or  murdered,  which 
would  be  utterly  void  as  being  repugnant  to  the  laws  of  God  and  man ;  be- 
ndes  in  this  case  the  assent  had  been  revoked.  Here  the  term  of  transporta- 
tion commenced  U/tituro.  That  was  contrary  to  the  law  of  England,  since 
the  period  of  transportation  waa  thereby  made  to  depend  upon  the  malice  or 
cqirioe  of  the  individuals  who  might  have  the  prisoner  in  thehr  custody. 

Thirdly,  that  the  governor  of  Canada  as  well  as  the  local  legislature  had  no 
authority  beyond  the  bounds  of  that  province.  That  they  might  banish  an 
offender  beyond  the  limits  of  their  province,  but  that  they  could  cot  detain 
him  in  custody  in  another  country.  The  maxim  of  the  civil  law,  "  Extra 
territorium  jus  dicenti  impune  non  paretur,'*  Dig.  lib.  2,  tit.  1,  s.  20»  was 
founded  in  reason  and  justice,  and  was  applicable  to  the  present  case.  As 
regarded  the  punishment  of  criminals,  Canada  in  relation  to  England  was  a 
foreign  country*  That  tiie  penal  law  6f  this  country  was  strictiy  local,  was 
plain  from  the  judgment  of  Lord  Loughborough  in  FoUiott  v.  Ogden  (cQ,  and 
from  that  of  Lord  EUenborough  in  Woiff  v.  Oxhobn  (e),  the  same  principle 
was  recognized  in  Suehanan  v.  Rvcker  (/),  and  the  learned  counsel  also  re- 
ferred to  the  Statutes  11  Geo.  4,  and  1  Will.  4,  c.  30,  and  1  &  2  Vict.  c.  9. 

Fourthly,  that  assuming  the  transportatioa  to  be  legal,  it  had  been  illegally 
carried  into  operation,  for  the  governor  had  no  authority  to  diiect  the 
master  of  the  vessel  to  carry  the  prisoners  to  Liverpool,  the  Crown  not  having 
in  any  legal  or  authentic  form  directed  the  gaoler  at  Liverpool  to  receive  or 
detain  them.  That  the  warrant  was  not  directed  to  Mr»  BaicheUor,  but 
merely  *'  to  such  persons  as  may  be  lawfully  authorized  to  receive  the  same.*' 


s 


1  H.  Black.  135.  (/)  1  Campb.  63.    9  East,  192. 

6  M.  &  Sel.  99. 


rouu. 
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Die  return  did  not  shew  that  Mr.  BattMdor  had  the  digfatest  mtboritj  to 
In  theuiiiter    interfere  in  the  matter.    Hie  learned  conniel  referred  to  2  Inatit.  186,  and  1 
c^Paeue.     Bla.  Com.  136. 

Fifthly,  the  retom  waa  bad  for  want  of  particolarity.  It  did  not  enaUe  the 
Court  to  see  the  canae  of  the  priaoner'a  detention*  It  might  be  admitted  tiiat 
absolute  eertainty  waa  not  neoesBary  in  a  return,  bnt  some  degree  of  cer- 
tainty waa  indispensable.  In  the  present  case  it  did  not  sufficiently  appear 
that  the  prisoner  had  petitioned  the  governor  at  all,  still  less  what  the  n^oie 
of  his  petition  was.  It  was  alleged  that  he  had  confessed  his  guilt,  but  all 
the  fiicta  ought  to  have  been  set  out  to  enable  the  Court  to  see  whether  ^btj 
amounted  to  a  confession.  If  the  prisoner  assented  to  the  terms  of  the  par- 
don, his  mode  of  assenting  ought  to  have  been  shown.  Again,  the  watraiits 
of  Sir  Jokm  Cdborme  and  Sir  George  Arthur,  the  governors  of  Upper  Canada, 
ought  to  have  been  set  ferth.  It  waa  decided  in  TXe  King  v.  dark  (g),  that 
where  a  party  is  committed  to  one  who  is  not  an  officer,  there  ought  to  be  a 
warrant  in  writing  and  it  ought  to  be  returned.  The  gaoler  was  bound  to 
show  not  only  that  the  prisoners  were  liaUe  to  be  detained*  but  diat  he  was 
the  party  authorized  to  detam  them.  The  case  of  Tke  Xta^  v.  SudHs  (k)  was 
distinguishable,  because  there  the  prisoner  was  a  soldier  and  amwiaWe  to  a 
military  jurisdiction.  They  cited  Bvrieit  v.  jthboi  {%),  BmtMte  caae  (j), 
Anonpiumi  (k),  DeybeFe  case  (/)»  Watetm  v.  derhe  (m),  MuA'a  case.  (A 
Stmdm'e  case  (o),  Tloai/moii'f  case  (p),  Seeln^s  case  (g). 

Sir  J.  Cbiykff,  A.G..  Sir  R.  M.  Rolfe.  S.  G.,  Sir  F.  PeOodt,  md 
Wighinum,  in  support  of  the  return,  contended,  aa  to  the  first  dbjectioiit  that 
although  there  was  no  conviction  or  judgment  of  transportation,  still  the  pro- 
ceedings taken  in  the  case  were  equivalent  to  a  conviction.  The  priaoncn 
had  confessed  their  guilt,  had  petitioned  for  pardon,  and  had  obtained  it  on 
condition  of  submitting  to  transportation.  The  merey  of  the  Crown  had  been 
extended  towards  them  on  a  certain  condition,  whidi  they  now  dedaied  tfwir 
reluctance  to  fulfil.  The  Crown,  however,  had  the  power  of  enforang  this 
sentence,  even  in  uwiioe.  The  Crown  even  at  common  law  could  oomanite  a 
higher  pmiiahment  for  any  inferior  one  that  was  not  repugnant  to  law,  as,  far 
instance,  maimmg  and  mutilation.  This  power  had  been  freqoendy  exercised. 
It  was  done  in  the  case  of  the  Earl  <f  Cbmearhf,  m  the  reigAof  WUL  3, 
who  was  pardoned  for  high  treason  on  omdition  df  transporting  hinfldf  far 
life.  In  1704,  Sir  J.  Macleaa  was  pardoned  on  the  same  terma.  Tlie  aaaM 
course  was  taken  with  Margery  Dag,  in  1725,  and  with  many  other  pcncns 
who  were  involved  in  the  rebe^on  of  1745.  The  learned  counsel  stated  that 
the  patents  for  these  pardons  were  still  in  the  patent  office,  and  that  notes  of 
them  had  been  furnished  by  Mr»  Dealtrg.  The  validity  of  pardona  of  this 
kmd  had  been  recognized  by  the  Sut  20  Cte.  2,  c.  46,  and  by  the  Iriah  Act, 
38  Geo.  8,  c.  78,  passed  in  consequence  of  the  Irish  rebellion.  Thia  power 
of  pardon  had  therefore  been  frequently  exerdaed  by  the  Crown  and  recog- 

(g)  I  Salk.  349.    12  Mod.  114.  (/)  4  B.  &  Aid.  243. 

(A)  1  East,  306.  (m)  Garth.  69, 75. 

(t)  14  Bast,  1.  (n)  4  B.  &  Aid.  295. 

(f)  Vaughau,  135.     T.  Jones,  13.         (o)  4  B.  &  Aid.  294. 
How,  St.  W.  999.  ip)  Cro.  Car.  557. 

{k)  1  Ventr.  336.  (q)  Id. 
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nixed  on  the  part  of  the  legidatore.    Bat,  rapporing  the  condition  to  be  void 

then  the  pardon  was  void  alao,  and  the  priaoner  woold  be  bound  to  undergo    intiiemluter 

the  sentence  of  death.  of  Pabub. 

Secondly,  it  was  erroneonily  aaanmed  on  the  other  ride,  that  Canada  was  a 
fixeign  conntzy.  Canada  was  a  colony  of  this  conntzy-*a  member  of  the 
empire— and,  therefore,  England  was  bound  to  maintain  her  judicial  pro- 
oeedmga.  The  ca«es  of  FoOioti  v.  Oydm  (r),  Wi^  ▼•  Oxkoim  ($),  were 
therefore  inapplicable. 

Thirdly,  tlM  pardons  were  justified  under  the  Act  of  the  colonial  legislature, 
which  was  paaied  by  yirtue  of  a  power  to  pass  Statutes,  granted  by  the  81 
Gfo.  8,  c«  81.  Ihe  Act  was  one  ot  mercy  and  humanity,  and  in  complete 
acoordanoe  with  the  spirit  of  the  &iglish  laws.  The  colonial  legiskturs 
oodd  not  be  incompetent  to  pass  an  Act  by  which  persons  confessing  their 
gmlt,  even  before  trial,  might  be  subjected  to  punishment.  It  is  dear  from 
the  language  of  the  Habeas  Corpus  Act,  81  Car.  2,  c.  2,  s.  13,  that  acdntract 
for  transportation,  and  a  prayer  to  the  same  eflRsct,  were  not  necessarily 
lUegaL  The  hmguage  of  the  Canadian  Act,  ''on  such  termsand  conditions 
as  might  q^pear  proper,'-'  would  not  of  course  warrant  any  punishment  un- 
known to  the  law.  There  was  no  force  in  the  objection  that  the  attainder 
worked  only  a  forfeiture  of  property,  for  there  would  have  been  an  absurdity 
in  allowing  a  person  pardoned  of  high  treason  on  condition  of  transportation 
to  hold  landed  property  in  Canada.  The  other  Statutes  set  forth  in  the 
return  shewed  that  the  prsctiee  of  transportation  prevailed  in  Canada.  Its 
eristence  in  the  cdonies  as  a  legal  punishment  was  expressly  recognized  by 
the  recital  of  the  17th  section  of  the  6  Geo.  4,  c.  84.  The  learned  counsel 
then  referred  to  the  Statutea  relating  to  transportation,  and  contended,  that  as 
they  could  not  be  hdd  to  have  conferred  upon  the  colonies  the  power  of  trans- 
portation, it  followed  that  the  recital  m  the  17th  section  of  the  Stat  6  Gw. 
4,  c.  84,  was  an  express  legidative  recognition  thai  there  did  exirt  local  colo- 
nial lawa  under  which  tiansportation  might  be  inflicted.  The  practice  of 
tranqmrtation  from  the  coknies  had  subsisted  for  a  long  period  of  time  with- 
out being  questioned,  and  it  would  be  dangerous  to  hold  now  that  all  the 
senteneea  ot  tnuuqportatioii  from  them  had  been  illegal.  The  pardon,  there- 
fare,  bdng  good  in  Canada,  the  result  was  that  the  sentence  might  be  carried 
into  effisct  by  virtue  of  the  prerogative  of  the  Crown. 

Fourthly,  but  then  it  was  objected  that  the  transportation  had  been  con- 
ducted in  an  irregular  and  illegal  manner,  and  that  the  government  of  Lower 
Canada  had  no  authority  to  interfere.  The  answer  to  that  argument  was, 
that  the  transportation  itself  being  legal,  every  necessary  means  must  be  re- 
sorted to  to  give  effect  to  it.  In  an  udand  cdony  that  could  be  done  only  by 
the  assistance  of  the  authorities  of  the  countries  lying  between  that  colony 
and  the  place  of  embarkation  of  the  convicts ;  nor  was  a  warrant  necessary 
in  this  case,  for  the  prisoners  were  in  execution  under  a  process  equivalent  to 
a  conviction  in  Court,  and  when  that  was  the  case  a  warrant  was  unnecessary. 
1  Black.  Com.  186.  In  the  case  of  neXta^v.  Clarke  (I),  itwas  hdd,  that  in 
a  commitment  for  contempt,  a  warrant  was  not  necessary. 

FUBily,  to  the  last  objection,  that  the  return  was  not  sufficiently  explicit, 

(r)  1  H.  Black.  135.  (t)  1  Salk.  349.    12  Mod.  1 14. 

(0  6  M.  &  Sel.  99. 
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the  answer  was  that  it  sufficiently  apprized  the  Court  of  the  gioands  of  the 
prisoner's  detention.  They  contended  that  Rof  v.  Sitidis  («),  and  Barae§'9 
case  00*  were  decisive  as  to  the  necessity  of  not  setting  out  the  documents 
yerhatim.  Hiat  the  two  cases  dted  on  the  other  side  were  distinguishable, 
the  return  in  BushcWs  case  (w),  having  been  quashed  on  the  ground  of  the 
order  of  the  Court  being  bad  for  uncertainty,  and  in  Sedei*$  case  (x),  on  the 
ground  that  the  council  had  no  jurisdiction. 

But,  although  the  Court  should  hold  that  the  return  ought  to  be  quashed 
for  insufficiency,  still  the  prisoners  would  not  be  entitled  to  thdr  discharge. 
It  appeared  from  the  return  that  they  were  in  custody  on  acbargeof  high  trea- 
son, committed  within  Her  Majesty's  dominions,  and  that  they  had  oonfeased 
their  guilt.  If,  therefore,  the  Statute  were  a  nullity,  and  the  pardooa  were 
renounced,  they  would  be  liable  to  be  tried  either  in  England  or  Canada.  The 
16th  section  of  the  Habeas  Corpus  Act  provided,  that  "when  any  penona 
had  committed  treason  in  any  of  the  plantaticxks,  they  were  to  be  sent  to  audi 
place  there  to  receive  such  trial  aa  might  have  been  done  before  the  Act."  If, 
therefore,  the  objections  of  the  prisoner's  counsel  were  valid,  the  priaonera 
would  be  in  the  same  situation  as  persons  merely  indicted,  and,  tiierefwe,  not 
entitled  to  their  discharge.  A  course  sfanilar  to  this  had  been  foQowed 
m  Rex  V.  KMerley,  (y),  Xtnury*!  case  («)»  Ret  v.  Pkti  (a),  Bx  pxrU 
Knme.  (i.) 


Hill,  in  reply,  with  reference  to  the  last  point,  contended  that  if  die  i 
was  bad,  it  was  non-eziBtent,  and  then  no  ground  appeared  Car  detajning  the 
prisoners  in  custody. 

Gmt.  mix.  Mdr. 


Lord  ABiKoaa,  C.  B.,  on  the  6th  of  May  delivered  the  judgment  of  the 
Court. — ^Tliis  is  a  case  of  a  habeas  corpus  to  the  gaoler  of  Uferpooi,  oo  ^ 
return  to  which  a  motion  has  been  made  to  diseharge  the  priaoners.  The 
Court  is  bound  to  look  at  the  substance  of  the  return :  if  it  oontaina  sufficient 
matter  in  substance  to  show  that  the  prisoner  is  lawfuBy  detained,  we  cannot 
discharge  him  upon  habeas  corpus,  though  the  return  should  in  some  reqiects 
be  informal,  or  should  go  mto  matter  not  essential  to  the  questiaii.  The  re- 
turn then  in  substance  is,  that  hy  an  Act  of  the  legisbture  of  Upper  Canads, 
the  lieutenant-govemor,  with  the  advice  of  the  executive  oouncQ  of  that  pro- 
vince, was  enabled  to  grant  a  pardon  under  the  great  seal,  upon  aodi  terms  as 
might  appear  prcq^er,  to  such  persons  then  under  diarge  of  high  treason,  com- 
mitted in  that  province,  as  should  petition  the  lieutenant-governor  before  their 
arraignment,  praying  for  pardon ;  and  that  the  same  Act  provides  that  in  case 
any  pejrsons  should  be  pardoned  under  that  Act,  upon  condition  of  being  trans- 
ported or  banishing  himself  from  that  province  either  for  life  or  for  any  term 
of  yeaxa,  sudi  person,  if  he  ahauld  return  to  the  province  before  the  poiod  of 
his  transportation  or  banishment,  should  be  guilty  of  felony,  and  liable  to 
suffer  death ;  that  after  the  passing  of  that  Act  the  prisoner  was  duly  mdicted 
at  a  special  court  of  oyer  and  terminer,  held  by  authority  of  another  Act  of 


(if)  1  East,  306. 
(t )  2  Roll.  Rep.  157. 
(w)  Vaughan,  135. 
(X)  CrctJar.  557. 


(y)  a  Stra.  848. 

iz)  a  Ventr.  314. 

(a)  Leaeh*$  Crowo  Law,  157. 
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the  same  legisktim,  for  the  crime  of  high  treason;  that  before  hia  arraign-  Exchequer, 
ment,  in  accordance  with  the  Statute,  the  prisoner -petitioned  the  lieutenant*  in  the  matter 
governor,  confeaaing  hia  gailt  of  the  treason  charged  against  him,  and  praying  ^  Paeevb.. 
that  Her  Majesty's  pardon  might  be  extended  to  him  upon  such  conditions  as 
the  lieutenant-governor,  by  and  with  the  advice  of  the  executive  council,  should 
see  fit :  that  the  lieutenant*govemor  did,  with  the  advice  of  the  council,  con- 
sent that  Ber  Majesty's  mercy  should  be  extended  to  him  upon  omdidon  that 
he  should  be  transported  and  remain  transported  to  Her  Majesty's  colony  of 
Van  Dieman's  Land  for  the  term  of  fourteen  years  next  ensdng  the  date  of 
hia  arrival  at  Van  Dieman's  Land,  to  which  terms  and  conditions  the  prisoner 
assented,  and  therefore  the  lieutenant-governor  did,  by  letters  patent  under 
the  seal  of  the  province,  remit  and  release  the  prisoner  fnmi  all  and  every  punish- 
ment that  might  be  inflicted  upon  him  by  reason  oi  the  said  treason  so  con- 
fessed, upon  the  condition,  nevertheless,  that  he  should  be  and  remain  trans- 
ported for  the  term  aforesaid.  The  return  then  states,  that  there  bdng  no 
means  of  conveying  the  prisoner  directly  from  Upper  Canada  to  Van  Dieman'a 
Land,  it  became  necessary  to  convey  him  first  to  Quebec,  in  Lower  Canada, 
and  then  to  England,  for  the  purpose  of  transporting  him  to  Van  Dieman'a 
Land,  and  that  accordingly  he  was  transmitted  by  authority  of  the  lieutenant* 
governor  of  Upper  Canada  to  Quebec,  and  thence,  by  authority  of  the  execu- 
tive government  there,  which  issued  letters  patent  in  the  name  of  Her  Majesty 
to  command  that  the  prisoner  should  be  delivered  to  Digb^  Morton,  the  master 
of  the  iNok  Captam  Ross,  to  be  by  him  conveyed  to  England,  to  such  place 
as  Her  Majesty  should  think  fit,  to  the  end  Uiat  he  might  thence  be  transr 
ported  to  Van  Dieman's  Land ;  that  Digby  MorUm  accordingly  brought  hiiA 
to  Liverpool,  the  same  being  the  place  which  seemed  fit  to  Her  Majesty,  and) 
which  was  the  most  proper  place  for  the  purpose,  and  there  delivered  him  tD> 
the  gaoler  of  Liverpool,  who  detains  him  in  his  custody  whilst  means  are  ^m^ 
paring  to  transport  him  to  Van  Dieman's  Land.  This  is  the  substance  of  ttae 
return,  against  which  many  ingenious  objections  have  been  urged,  the  prin-^ 
cipal  of  which  seem  to  be,  that  the  legislature  of  Upper  Canada  had  no  autho- 
rity to  make  any  such  law ;  that  if  they  had  it  covdd  be  binding  only  within 
the  precincts  of  that  province ;  that  it  could  communicate  no  authority  to  any 
person  out  of  tiuit  proidnce,  and  therefore  could  give  none  to  the  gaoler  ^i 
Liverpool ;  that  even  if  it  could  have  that  effect,  the  pardon  granted  under 
that  law  being  conditional,  it  was  not  competent  to  the  prisoner  to  accept  a 
pardon  whereby  he  submitted  himself  to  imprisonment  or  transportation,  or 
that  if  it  were  competent  to  him  to  accept  a  pardon  with  such  a  condition,  he 
baa  still  a  right  to  retract  his  consent,  anid  to  be  set  free  fr^m  the  obligation 
imposed  upon  him  by  the  condition.  All  these  topics  have  been  elaborately 
argued  on  both  sides,  and  have  received  due  attention  from  the  Court ;  but,  in 
the  view  which  we  take  of  the  case,  we  do  not  think  it  necessary  to  pronounce 
any  opinion  upon  them.  If  the  condition  upon  wliich  alone  the  pardoi»  was 
granted  be  void,  the  pardon  must  also  be  roid.  If  the  condition  were  lawful 
but  the  prisoner  did  not  assent  to  it,  nor  submit  to  be  transported,  he  cannot 
have  the  benefit  of  the  pardon;  or,  if  having  assented  to  it,  his  assent  be  re- 
▼okabk,  we  must  consider  him  to  have  retracted  it  by  this  application  ta  be 
aet  at  liberty,  in  which  case  h$  \b  equally  unable  to  avail  himself  of  the  pardon, 
looking  then  at  the  return,  the  position  of  the  prisoner  q^peara  to  be  thb, 
that  he  hf^a  been  indicted  for  high  treason  committed  m  Canada  against  Her 
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Majesty ;  that  lie  has  confessed  himself  gnOty  of  that  treaaon ;  tiiat  Ik  is 
liable  to  be  tried  for  it  in  England ;  that  he  cannot  plead  the  pardon  wUch  he 
has  renounced ;  and  that  he  is  now  in  the  coatody  of  the  gaoler  of  Liverpool 
imder  such  drcomstances  as  would  justify  any  subject  (^  the  Crown  in  Eo§^d 
in  taking  and  detaining  him  in  custody  till  he  be  dealt  with  according  to  law. 
Any  subject  who  held  hun  in  custody  with  a  knowledge  of  these  dxcmnatanoes 
would  be  guilty  oi  a  crime  in  aiding  and  assisting  his  escape,  if  he  be  per- 
mitted to  go  at  large  without  lawful  authority.  How  then  can  we  order  the 
gaoler  of  Liverpool,  or  any  other  peraon  who  has  him  in  custody  with  know- 
ledge (if  these  circumstances^  to  let  him  go  at  large  ?  If  the  prisoner  cannot 
be  lawfully  transported  under  his  present  circumstances,  it  is  to  be  preaomed 
that  the  government,  upon  being  so  certified,  will  not  take  pn^»er  measures  for 
prosecuting  him  for  the  crime  of  treason  in  England.  F6r  these  reaaona  we 
are  of  opinion  that  the  prisoners  must  be  remanded 
The  prisoners  were  remanded  accordingly. 


19. 


Doe  d.  Simon  Hiscockb  v,  John  Hiscocks. 


'PHIS  was  an  action  of  ejectment,  to  try  the  tide  of  the  leasor  of  the  plaintiff 
to  certain  lands  in  the  county  of  Devon.  At  the  trial  before  Bo^trnqmei, 
J.,  at  the  Spring  Assizes  for  that  county,  1888,  it  appeared  that  Simam  IRa- 
codb,  under  whom  the  plaintiff  claimed  the  premiaea  in  question,  and  who 
waa  the  grand&ther  of  both  the  plaintiff  and  defendant,  by  hia  will,  bearing 
testitUMr'saon).  date  the  9th  July,  1822,  deviaed  the  premises  in  dispute  to  his  son,  Jok» 
^^^  ^  ERiCoch,  to  hold  the  same  unto  hhn,  hia  aaid  son,  Jokm  Hticoekg,  and  his 
vOl  Sknm,tb»  asrigns,  for  and  during  the  term  of  hia  natural  life;  and  immediatdy  cm  the 
leisor  of  the  demise  of  the  said  John  Hi$eockB^  the  testator  gave  and  devised  the  aaid  pre- 
mises unto  his  grandson,  John  Hueodm^  ddni  son  of  the  said  John  Hiaeod^ 
and  lus  assigns,  for  and  during  hia  natural  life ;  and  immediately  on  hia  de- 
cease the  testator  gave  and  devised  the  same  premiaea  unto  the  first  aon  of 
the  body  of  his  said  body  Jokn  Hheoekit  and  the  heirs  male  of  his  bo<fy  law- 
folly  issuing,  with  remaindera  over.  At  the  time  of  making  the  will,  John 
^An  HTby'hiB  Hi'cod^,  the  testator's  son,  had  issue  by  a  first  marriage  Simon  Htteodta,  the 
second  mar-  lessor  of  the  plaintiff,  and  by  a  second  marriage/oibifrtioodb,  the  defendant,  and 
several  other  younger  children,  sons  and  daughters.  It  appeared,  alao,  that 
the  estate  had  come  to  the  testator  from  the  fether  of  John  Hueockg,  the  aon's 
second  wife.  Hence  it  appeared  that  neither  the  plaintiff  nor  the  defendant 
fully  answered  the  description  in  the  will,  for  the  lessor  of  the  plaintiff,  the 
Bubaequent  to 
its  execution,  were  notadmlBubk  in  eridence  to  explain  the  wilL 

The  only  cafe  in  which  evidence  of  ateatator's  intention  ia  admiaaihle  ia  where  the  mean- 
ing of  his  wordaia  dear,  and  the  will  on  the  hct  of  it  ia  intelligible,  hut  from  aome  of  the 
circumatancea  proved  an  ambiguity  ariaea,  which  of  two  or  more  things  or  peiaona  (eaek 
ontweHng  the  wordt  qf  the  wiUJ  the  teatator  intended  to  expreaa. 

But  where  the  description  in  the  will  appUee  partiaUy  to  two  or  more  peiaons  or  things, 
evidence  of  the  testator's  intention  in  maldiig  hia  will  ia  not  admiaaible.  The  Judge  at  the 
trial  is  to  fbrm  his  opinion  from  the  aunoonding  facta  to  be  found  by  the  jury,  and  dhect 
them  accordingly,  and  where  the  frtcta  do  not  enable  him  lo  to  dfarect  them,  mmtle,  that  the 
devise  is  void  for  unoertalaty. 


A  testator  by 
his  vdU  devised 
landatohia 
grandaon 

«M«ilsonof 
Jokn  H."  (the 


plahitiff, 
the  eldest  son 
of  John  H,  by 
hia  first  mar- 
riage, and  John 
E.,  the  defen- 
dant, waa  the 
eldest  son  of 


riage.    Held, 
that  the  testa- 
tor's instruc- 
tions for  his 
will,  and  hia 
declarations 
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eUat  8cm  of  John  Hiscodti,  was  named  Sinum,  whilst  John  Hheoeh^  the  de- 
fendant,  was  the  eldest  son  of  John  Hiseockg  the  elder,  only  hy  the  second 
inarriage.  The  plaintiff's  counsel,  therefore,  proposed  to  pat  in  eridence  the 
testator's  instmctions  in  making  his  wQl,  and  also  declarations  made  by  him 
suhseqaently  to  the  will,  to  shew  that  the  plaintiff  was  intended  by  him  to  be 
the  object  of  his  bounty.  The  defendant's  oonnsd  objected  to  this  evidence, 
but  the  learned  jadge  received  it,  reserving  leave  to  the  defendant  to  move  to 
enter  a  non-snit,  if  the  Coort  shoold  think  that,  under  the  circumstances,  it 
was  not  admissible.  Evidence  of  the  same  kind  was  given  on  both  sides,  and 
the  plaintiff  had  a  Terdict, 

Coie  having  in  Easter  Tenn  obtained  a  rule  to  shew  cause  why  there 
should  not  be  a  non-suit  or  new  trial,  on  the  ground  of  the  inadmissibility  of 
this  evidence,  in  Michaelmas  Term,  1838, 

Crowder  and  Bere  shewed  cause,  and  contended  that  this  was  a  case  of  am' 
biguiUu  latenM,  which  did  not  arise  until  the  circumstances  of  the  family  were 
made  known,  and  until  it  had  been  rendered  manifest  that  the  testator  had 
mistaken  the  name  of  the  intended  object  of  his  bounty ;  that  the  case,  there- 
fore, came  within  the  known  principle  of  law,  that  where  no  uncertainty  ap- 
peared on  the  ftu^of  the  win,  extrinsic  evidence  might  be  used  to  cure  a  latent 
ambiguity,  and  they  cited  the  following  cases :  Cheyney's  case  (a),  Coundem 
▼.  Ckrhe  (6),  Jones  t.  Newman  (c).  Day  t.  Trigg  {d),  BeamnonS  v.  Fell(e), 
Han^kkrev.  Pierce  (/),  Doweeiy.  Sweei(g),  Bradwinv.  Harpnr{h)9  Thomas 
V.  Thomas  (i).  Price  v.  Page  (k).  Smith  v.  Coney  (i)*  Careless  v.  Cartkss  (»), 
Doe  d.  Chkhesier  v.  Oxenden  (a),  Goodtiik  v.  SoiUhem{o),  Doed.Le  Cheva- 
lier V.  HwikwaUe  (p).  Doe  d.  Morgan  v.  Morgan  (^),  Rkkardsqin  v.  WaUon{^)p 
Miller  v.  Thwers{s),  Doe  d.  Gord  v.  Needs  (/)• 

Erie  sski  Bait,  contA,  maintainedthatall  the  words  of  the  wiD  became  in- 
telligible as  soon  as  the  dreumstances  of  the  faadij  were  shewn,  that  after 
proof  of  that  kind  had  been  given,  the  judge  ought  to  have  applied  it  to  the 
case,  and  was  wrong  in  receiving  further  evidence  of  the  dedarations  of  the 
testator,  that  after  the  state  of  the  fiamily  had  been  shewn  the  words  of  the 
will,  *'  eldest  son  of  the  said  John  Hiscocks"  could  refer  only  to  the  eldest  son 
by  the  second  marriage,  and  that  the  judge  ought  to  have  drawn  that  infer- 
ence. In  support  of  these  positions  they  cited  Steede  v.  Bemer  (a),  Foster  v. 
Ramsag  (v),    Wilkinson  v.  Adam  (w),  Aaehcroft  y.  Beacheroft  (x),     GiB  v. 


Eadtequer, 


Doi  d. 
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SheUeff  (y),  Frazer  ▼.  Pigott  (z),  Lewis  ▼.  Lewem  (a).  Daviez  ▼.  WiUkms  {b). 
They  then  contended,  that  as  the  testator^s  intention  on  the  face  of  the  inU 
was  clear  and  unequivocal,  so  evidence  of  a  contradictory  intention  ought  to 
have  heen  received,  and  that  if  the  facts  connected  with  the  case  shewed  the 
will  to  be  incapable  of  application  the  devise  was  void  on  the  ground  of  un- 
certainty,  Panone  v.  Parsons  (c),  Baylisy.  Attorney  General  {d),  Herbert  v. 
Reid{e).  That,  at  all  events,  the  judge  ought  not  to  have  received  deda^ 
rations  of  the  testator  uttered  subsequently  to  the  making  of  the  will. 
Doe  d.  Morgan  v.  Morgan  (/),  Harris  v.  Bishop  of  Lincoln  (g),  BMskfieU  v. 
Careless  {h).  * 

In  Trinity  Term,  1839,  Lord  Abinosb,  C.B,,  delivered  the  judgment  of  the 
Court. — Tliis  was  an  action  of  qectment,  brought  on  the  demise  of  Shmon  His- 
cocks  against  John  Hiscocks.  Tlie  question  turned  on  the  words  of  a  devise  in 
the  will  of  Simon  Hiscocks,  the  grandfather  of  the  lessor  of  the  plaintift  and  of 
the  defendant.  By  his  will,  Simon  Hiscocks,  after  devising  estates  to  his  soa 
Simon  for  life,  and  from  and  after  his  death  to  his  grandson,  Henry  Hiscocks^ 
in  tail  male,  and  making  as  to  certain  other  estates  an  exactly  simflar  provi- 
sion in  favour  of  his  son  John  for  life ;  then,  after  his  death,  the  testator  de- 
vises those  estates  to  "  my  grandson,  John  Hiscocks,  eldest  son  of  the  said 
Johm  Hiscocks.*'    It  is  on  this  devise  that  the  question  wholly  turns. 

In  fact,  John  Hiscocks,  the  fiither,  had  been  twice  married.  By  hia  first 
wife  he  had  Simon,  the  lessor  of  the  plaintiff,  his  eldest  son ;  the  eldest  son 
of  the  second  marriage  was  John  Hiscocks^  the  defendant.  The  devise,  there- 
fore* does  not,  both  by  name  and  description,  apply  to  either  the  lessor  of 
the  plaintiff,  who  is  the  eldest  son,  but  whose  name  is  Simon,  nor  to  the  de« 
fendant,  who,  though  his  name  is  John,  is  not  the  eldest  son. 

The  cause  was  tried  before  Mr.  Justice  Bosanguet,  at  the  Spring  Assizes 
for  the  county  of  Devon,  1838,  and  that  learned  judge  admitted  evidence  of 
the  instructions  of  the  testator  for  the  will,  and  of  his  declarations  after  the 
will  was  made,  in  order  to  explain  the  ambiguity  in  the  devise,  arising  fron 
this  state  of  fects ;  and  the  verdict  having  been  found  for  the  lessor  of  the 
plaintiff,  a  rule  has  been  obtained  for  a  non-suit,  or  new  trial,  on  the  ground 
that  such  evidence  of  intention  was  not  receivable  in  this  case.  And  after 
fiiUy  considering  the  quesdon,  which  was  very  well  aigued  on  both  sides,  we 
think  that  there  ought  to  be  a  new  triaL 

It  must  be  adnutted,  that  it  is  not  possible  altogether  to  reooncQe  the  dif- 
ferent cases  that  have  been  decided  on  this  subject,  which  makes  it  the  more 
expedient  to  investigate  the  principles  upon  which  any  evidence  to  explain  the 
will  of  a  testator  ought  to  be  received.  The  object  in  all  cases  is  to  discover 
the  intention  of  the  testator.  The  first  and  most  obvious  mode  of  doing  this 
is  to  read  his  will  as  he  has  written  it,  and  collect  his  intention  firom  his  words. 
But  as  his  words  refer  to  facts  and  circumstances  respecting  his  poperty  and 


(p)  2  Ross.  &  M.  336.  Cd)  2  Atk.  239. 
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his  fiunily,  and  others  whom  he  names  or  describes  in  his  will,  it  is  evident 
that  the  meaning  and  application  of  his  words,  cannot  be  ascertained  without 
evidence  of  all  those  facts  and  circumstances.  To  understand  the  meaning  of 
any  writer,  we  must  first  be  apprised  of  the  persons  and  circumstances  that  are 
the  subject  of  his  allusions  or  statements ;  and  if  these  are  not  fully  disclosed 
in  his  work,  we  must  look  for  illustration  to  the  history  of  the  times  in  which 
he  wrote,  and  to  the  works  of  contemporaneous  authors.  AU  the  facts  and 
circumstances,  therefore,  respecting  persons  or  property  to  which  the  will  re- 
lates, are  undoubtedly  legitimate,  and  often  necessary  evidence,  to  enable  us 
to  understand  the  meaning  and  application  of  his  words. 

Again,  the  testator  may  have  habitually  called  certain  persons  or  things  by 
peculiar  names,  by  which  they  were  not  commonly  known.  If  these  names 
should  occur  in  his  will  they  could  only  be  expluned  and  construed  by  the  aid 
of  evidence,  to  shew  the  sense  in  which  he  used  them,  in  like  manner  as  if  his 
win  were  written  in  cypher,  or  in  a  foreign  language.  Tlie  habits  of  the  tes- 
tator in  these  particulars  must  be  receivable  as  evidence  to  explain  the  meaning 
of  his  win. 

But  there  is  another  mode  of  obtaining  the  intention  of  the  testator,  which 
is  by  evidence  of  his  declarations  of  the  instructions  given  for  his  will,  and 
other  circumstances  of  the  like  nature,  which  are  not  adduced  for  explaining 
the  words  or  meaning  of  the  wiH,  but  either  to  supply  some  deficiency,  or  re- 
move some  obscurity,  or  to  give  some  efl!ect  to  expresnoos  that  are  unmeaning 
or  ambiguous. 

Now,  there  is  but  one  case,  in  whidi  it  appears  to  us  that  this  sort  of  evi- 
dence of  intention  can  properly  be  admitted,  and  that  is,  where  the  meaning 
of  the  testator's  words  is  neither  ambiguous  nor  obscure,  and  where  the  devise 
is  on  the  &ce  of  it  perfect  and  intelligible,  but,  from  some  of  the  circumstances 
admitted  m  proof,  an  ambiguity  arises  as  to  which  of  the  two  or  more  things, 
or  which  of  the  two  or  more  persons  (each  answering  the  words  in  the  will) 
the  testator  intended  to  express. 

Thus,  if  a  testator  devise  his  manor  of  S.  to  i/.B.,andhad  two  manors  of  North 
8.  and  South  S.,  it  being  dear  he  means  to  devise  one  only,  whereas  both  are 
equally  denoted  by  the  words  he  has  used,  in  that  case  there  is  what  Lord  Bacon 
csJUb  "  an  equivocation,"  t.  e.  the  words  equally  apply  to  either  manor,  and 
evidence  of  previous  intention  may  be  received  to  solve  tins  latent  ambiguity ; 
for  the  intention  shews  what  he  meant  to  do ;  and  when  you  know  that  you 
immediatdy  perceive  that  he  has  done  it  by  the  general  words  he  has  used, 
which,  in  then*  ordinary  sense,  may  properly  bear  that  construction. 

It  appears  to  us  that,  in  all  other  cases,  parol  evidence  of  what  was  the 
testator's  intention  ought  to  be  exduded,  upon  this  plain  ground,  that  his  will 
ought  to  be  made  in  writing ;  and  if  his  intention  cannot  be  made  to  appear  by 
the  writing  explained  by  circumstances,  there  is  no  will. 

It  must  be  owned,  however,  that  there  are  dedded  cases  which  are  not  to 
be  reconciled  vrith  this  distinction  in  a  manner  altogether  satisfiutory.  Some 
of  them,  indeed,  exhibit  but  an  apparent  inconsistency.  Thus,  for  example, 
in  the  cases  of  Doe  ▼.  Huikmaite,  and  Bradshaio  v.  Braishaw^  the  only  thmg 
decided  was,  that  in  a  case  like  the  present  £ome  parol  evidence  was  admisnble. 
There,  however,  it  was  not  dedded  that  evidence  of  the  testator's  mtention 
ought  to  be  recdved.  The  decisions,  when  duly  considered,  amount  to  no 
more  than  this,  that  where  the  words  of  the  de^,  in  their  primary  sense. 
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when  applied  to  the  cireiiiiisliHicei  of  the  finnfly,  and  the  property,  make  the 
devise  maensible,  collateral  facta  may  be  reaoited  to,  m  order  to  ahow  that 
in  some  aeoondary  aenae  of  the  worda— and  one  in  which  the  teetatm'  meant  to 
use  them— the  deriae  may  have  a  foil  effect.  Thaa  agam,  in  Ciepuj^s  caae» 
and  in  CotmdeH  v.  CUarke,  ''the  averment  ia  taken/'  in  oiderto  ahew  whidi  of 
two  peraona,  both  eqoally  described  within  the  worda  of  the  will,  waa  intended 
by  the  testator  to  take  the  eatate,  and  the  late  caaea  of  D09  d.  Margm  ▼. 
ithiiyim,  and  2)09  d.Crorifv.^rMdlf,  both  in  tl^  So 

in  the  case  of  Jme9  v.  NemrnoMf  according  to  the  view  the  Court  took  of  the 
fecta,  the  case  may  be  referred  to  the  aame  prinapka  aa  the  fenner.  Hie 
Court  aeem  to  have  thought  .the  proof  eqoivaleat  onty  to  proof  of  theie  being 
two  /.  C.'a»  atrangera  to  each  other,  and  then  the  deciaioii  waa  ri^bX,  it  being 
a  mere  caae  of  what  Lord  Baetm  caDa  equivocation. 

The  caaea  oi  Pricey.  Page,  SHUv.  Haeie{i),  and  Oarefeaav.  Cmrdeee,  do 
not  materially  vary  in  principle  Cram  those  last  cited.  They  diftr,  indeed,  in 
thia,  that  the  equivocal  deacription  ia  not  entirdy  aocnrate;  but  they  agree  in 
ita  being  (although  inaccurate)  equally  qiplicahle  to  each  claimant;  and tiiey 
an  concur  in  thia,  that  the  inaccurate  part  of  the  deacriptioQ  ia  either  aa  in 
Price  y.  Page,  a  mere  Uank,  or,  as  in  the  oflier  two  caaea,  i^licaUe  to  no 
person  at  all.  Theae,  therefore,  may  fidrly  be  daaBcd  alao  aa  caaea  of  equivo- 
cation ;  and  in  that  caae  evidence  of  the  mtenticn  of  the  teatator  aeema  to  be 
receivable.  But  there  are  other  caaea  not  ao  eaaQy  explained,  and  wfakh  aeem 
at  variance  with  the  true  prindplea  of  evidenoe.  In  Selwooi  v.  Mi!imwg{k), 
evidence  of  instruetiona  for  the  vfill  vraa  received.  That  caae  vraa  doubted  in 
MiUer  v.  TVoiwrt;  but,  perh^w,  havmg  been  put  by  the  Maater  of  the  Bolla 
aa  one  analogoua  to  that  of  the  deviae  of  all  a  teatatcr'a  freehold  houaea  in  a 
given  place,  where  the  teatator  had  onty  kaaehold  houaea,it  may,aa  auggeatad 
by  Lord  Chief  Juatice  TWo/,  m  Jfiifi^  ▼.  TVapart,  be  oanaidered  aa 
only  a  wrong  application  to  the  fiuta  of  a  correct  principle  of  law. 
HempMre  v.  Paim,  Sir  Jokn  Strmufe  admitted  dedarationa  of  the  in 
of  the  teatatriz  to  be  given  in  evidence,  to  ahew  that  by  the  worda  **the  four 
children  of  my  niece  BamfiM**  ahe  meant  the  four  children  by  the  1 
marriage.  It  may  well  be  doubted  whether  thia  waa  right,  but  the  < 
the  ^ole  case  was  undoubtedly  correct;  for  the  circumstancea  of  the  taaaStf, 
and  their  agea,  which  no  doubt  were  admiaaible,  were  quite  auffidcnt  to  have 
auatained  the  judgment,  without  the  queationable  evidence.  And  it  may  be 
further  observed,  that  the  principle  with  which  Sr  /.  Stmge  ia  aaid  to  have 
commenced  his  judgment,  is  stated  in  terma  much  too  laxge,  and  ia  ao  fiv  in- 
consiatent  wi&  later  authoritiea.  BeamMmi  v.  FeU,  though  aomewhat  doubt- 
ful, can  be  reconciled  with  true  prindplea,  iqxm  thia  ground,  that  there  waa 
no  Buch  person  aa  Catherine  EanUeg,  and  that  the  testator  waa  accoatomed  to 
address  Cfertrude  Yardky  by  the  name  of  Gattf.  This,  and  other  ciieum- 
stances  of  the  like  nature,  which  were  clearly  admiaable,  may,  perii^ia,  be 
considered  to  warrant  that  dedaion;  but  there  the  evidence  of  the  teatator'a 
declarationa  aa  to  his  intention  of  providing  for  Gertmde  Tardleg  waa  alao  re- 
ceived ;  and  the  aame  evidence  waa  received  at  Niai  Frioa,in  T^loMtT.  Tkemae, 
and  approved  on  a  motion  for  a  new  trial  by  the  dicta  of  Lord  Keagem  and 
Mr.  Juatice  Lnoreaee.    But  these  caaea  aeem  to  ua  at  variance  witii  the  deci^ 
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8km  in  MUler  y.  TVowrv,  which  is  a  decinoo  entitled  to  great  weight.  If 
evidence  of  intention  could  be  allowed  for  the  purpose  of  shewing  that  by 
Caikerine  Eamky  and  Mary  ThomqB  the  respective  testators  meant  Gertrude 
YarOey  and  Elinor  Evans,  it  might  surely  equally  be  adduced  to  prove  that  by 
thecoonty  of  Limerick  a  testator  meant  thecounty  of  Cilare.  Yet  this  was  re* 
jected,  and  we  think  rightly.  We  are  prepared  on  this  pomt  (the  pomt  in 
judgment  in  the  case  of  Miller  v.  Trovers)  to  adhere  to  the  authority  of  that 
case.  Upon  the  whole^  then»  we  are  of  opinion  that  in  this  case*  there  must 
be  a  new  trial. 

Where  the  description  is  partly  true  as  to  both  claimants,  and  no  case  ot 
equivocation  arises,  what  is  to  be  done  is  to  determine  whether  the  description 
means  the  lessor  of  the  plaintiff  or  the  defendant.  The  description,  in  fiict, 
appUes  partially  to  each,  and  it  la  not  easy  to  see  how  the  difficulty  can  be 
solved.  If  it  were  ree  hiegra  we  should  be  much  disposed  to  hold  the  devise 
void  for  uncertainty ;  but  the  cases  of  Doe  v.  HMikwatte^  Bradekaw  v.  Brad- 
ikaw,  and  others,  are  authorities  against  this  condnsion.  If,  therefore,  by 
lookmg  at  the  surrounding  fiicts  to  be  found  by  the  jury,  the  Court  can  clearly 
see,  with  the  knowledge  which  arises  finom  those  focts  alone,  that  the  testator 
meant  eidier  the  lessor  of  the  phdntiff  or  the  defendant,  it  may  so  decide,  and 
direct  the  jury  accordingly ;  but  we  think  that  for  this  purpose  they  cannot 
receive  dedarations  of  the  testator  of  what  he  intended  to  do  in  making  his 
win.  If  the  evidence  does  not  enable  the  Court  to  give  sndi  a  direction  to  the 
jury,  the  defendant  will,  indeed,  for  the  present  succeed ;  but  the  daim  of  the 
heir  at  htw  vnll  probably  prevail  ulthnatdy,  on  the  ground  that  the  devise  is 
void  for  uncertainty. 

Rule  absolute  for  a  new  trial. 


BIKheipUTt 


Knigbt  and  others,  assignees  of  Barrow,  an  Insolvent,  v. 

Fbbgussom. 

A  SSUMreiT  for  money  had  and  received  to  the  use  of  the  plaintiib  as  xa  ifuoheiit 

assignees.    Flea  non-assumpsit.    At  the  trial,  before  Lord  Abingert  having  icvml 

C.B.,  at  the  Berkshire  Smnmer  Assizes,  1838,  the  foUowing  fisu^U  were  S^^^j|^ 

proved.    The  insolvent  was  a  publican,  living  at  BrackneD,  in  Berkshire.         thesaggeition 

At  the  dose  of  the  year  1836  he  became  embarrassed,  and  m  November  and  of  the^efend- 

December  several  executions  for  sums  amounting  to  256/.  12#.  Sd.  were  put  one  of  hi«m- 

into  his  house  ;  one  for  51/.  lOt,  Zd.  being  at  the  suit  ctf  the  defendant  Fer-  ^^^n,  exe- 

guseoH,    Besides  this  the  bsdvent  owed  rent  to  his  landlady,  and  taxes  to  ^Lm^t^o 

the  Crown,  and  his  goods  if  sold  would  have  been  insufficient  to  cover  the  him  of  all  his 

amount  (tf  his  debts.    Underthese  circumstancea  Barram,  on  the  8th  Decern-  ^^J^  ^1 

heMfitofrach 

creditofs  IS 

should  come  In  and  sign  the  deed.  The  deed  recited  tliat  the  insolvent  *'  hid  propoeed"  the 

assignment.    The  execution  creditors  were  aooordingily  paid  their  daims,  andthe  defendant 

taking  possession  of  the  goods  and  piendses,  carried  on  the  business  for  some  time,  when 

he  sold  the  whole  concern  for  a  larger  amount  than   it  would  have  realised  if  it  had 

been  disposed  of  by  the  sheiiif.    The  deed  was  signed  by  seferal  of  the  execution  creditors. 

The  insolvent^  within  three  months  fhMn  the  assignment  went  to  prison,  and  afterwards  ob. 

tained  his  disdiarge  under  the  Insolvent  Act  Hdd,  that  this  deed  was  not  voluntary  within 

the  meaning  of  the  7  Geo.  4,  c.  57,  s.  33,  and  that  the  defendant  was  not  estopped  by  the 

redtal  in  the  deed  of  sssigimient  firora  coutcndtog  that  the  deed  wis  not  voluBts^. 
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ber,  1836,  at  the  plaintiff's  suggestion,  executed  an  assignment  of  aD  his  pro- 
perty to  the  defendant  and  Mrs.  Long  in  tmst  for  the  benefit  of  all  the  cradi- 
tors  who  should  come  in  and  sign  the  dee^.  The  deed  recited  that  Bttnrwo 
"  had  proposed"  to  make  the  assignment  for  the  benefit  of  the  creditors.  The 
sheriff's  officer  continued  in  possession  under  the  executions  untQ  the  12th 
December,  when  the  assignees  under  the  deed  paid  him  the  amount  of  his 
levies,  and  he  withdrew  from  possession ;  he  afterwards  paid  over  the  monej 
to  the  execution  creditors,  several  of  whom  had  signed  the  deed.  Bamm 
went  to  prison  on  the  24th  January,  presented  his  petition  to  the  Insolvent 
Debtors'  Court  on  the  1 1th  March,  and  was  discharged  on  the  20Ui  June ;  and 
the  plaintifis  were  duly  appointed  his  assignees.  The  defendant  and  the  other 
assignee  carried  on  for  some  time  the  business  of  the  house  under  the 
ment.  The  goods  were  ultimatelv  sold  for  the  sum  of  445/*  5$.  6d.,  and  it  ^ 
contended  by  the  plaintiff  that  the  defendants  were  chargeable  with  other  i 
received  as  the  profits  of  the  public  house.  The  plaintift  claimed  in  the 
whole  the  sum  of  590/. 

Under  these  circumstances  the  learned  Judge  was  of  opinion  that  the  deed 
of  assignment  was  not  voluntary  within  the  meaning  of  the  Insolvent  Debtors' 
Act,  7  Geo.  4,  c.  67,  s.  82 ;  but  he  offered  to  leave  the  question  to  the  jury  if 
the  plaintififs' counsel  requiredhim  to  do  so.  This  offer  was  declined  by  the  phin- 
tifib'  counsel,  whereupon  the  jury,  under  his  Lordship's  direction,  found  a  ver* 
diet  for  the  defendant,  leave  bemg  reserved  to  the  plaintiib  to  move  to  enter 
a  verdict  for  them  for  such  an  amount  as  should  be  determined  by  an  axbitza- 
tion  agreed  on  by  both  parties. 


Tal/omrd,  Serjt.,  having  in  Michaelmas  Term  obtabed  a  nde 
cordingly. 


mn   ac- 


Ludlow,  Seijt.,  and  Tyrwhitt,  shewed  caused  cause.  This  rule  must  be  dis- 
charged. This  is  an  assignment  of  the  insolvent's  effects  for  the  benefit  of  aU 
his  creditors,  and  therefore,  according  to  Daviesy.  Aeoek»{u)^  not  fraudulently 
void. — [Alderson,  B. — The  case  of  Binna  v.  Towsey  (d),  appears  opposed  to 
that  decision.] — That  case  may  be  distinguished,  as  it  proceeded  on  the  groond 
that  the  assignment  was  made  after  the  imprisonment  and  without  any  new 
consideration.  Here  the  consideration  was  the  release  of  the  insolvent's 
goods  from  the  pressure  of  creditors,  and  their  agreement  to  give  him  a  dis- 
charge if  he  would  make  a  part  payment  to  them  of  his  debts.  This  is  a  suffi- 
cient consideration,  Doe  d.  Watson  v.  Routkdge  (c).  This  was  not  a  vofamtary 
assignment,  being  made  under  the  pressure  of  executions,  and  with  a  view  to 
obtain  a  release  from  them,  and  made  on  the  suggestion  of  a  creditor.  Thb 
is  not  a  spontaneous  conveyance  executed,  and  no  motive  by  the  insolvent,  bat 
originates  in  the  bond  fide  requests  of  the  creditors,  and  is  therefore  not  vbhm* 
tary  within  the  meaning  of  the  Act.  Amett  v.  £0011  (d).  Doe  d.  Bofdetl  v. 
Gillett  (e),  Mogg  v.  Baker  (/).  The  parties  are  not  precluded  by  the  rcdtsl 
in  the  deed  from  shewing  with  whom  the  proposal  to  execute  the  assignment 
originated. 


(a)  2C.M.&R.461. 
(6)  7  A.  &  Ell  869. 
(c)  Cowp.  705. 


(d)  8  Bing.  87. 

(e)  2  a  M.  &  R.  579. 
(^  4  M.  &  W.  348. 
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m/aurd,  Seijt..  and  W,  J,  Ahtmuler,  and  £ro9.— Tbe  qaettbn  is  whether 
this  is  a  voluntary  conveyance.  It  is  opposed  to  the  policy  of  the  law*  and 
amounts  to  a  fraudulent  preference  of  those  creditors  who  sign  it  over  those 
who  do  not.  Bums  v.  Ibwief,  is  opposed  to  DovU  v.  Acocks.  In  Doe  v. 
GiUett  and  Mogg  v.  Baker  the  creditor  demanded  the  execution  of  the  assign- 
ment.  Here  Uie  recital  in  the  deed  states  that  the  debtor  himself  proposed  it. 
The  release  of  the  debts  by  the  creditors  cannot  be  said  to  be  a  new  considera- 
tion t  it  is  nothing  more  than  a  receipt  in  full  firom  one  creditor;  it  is  the 
necessary  result  of  the  dischaige  which  has  been  given.  They  referred  to 
tjie  case  of  Adb  v.  Smkh  (g). 


Exchequer. 


In  Trinity  Term  last  Lord  Abingsb  delivered  the  judgment  of  the  Court.-— 
This  was  an  action  tried  before  me  at  the  last  Summer  Assizes  at  Abingdon. 

Tlie  insolvent^  John  Bearrom,  kept  a  puUio  house  at  Bracknell.  He  went  to 
prison  on  the  34th  January,  1837»  presented  his  petition  on  the  11th  of 
March,  and  was  discharged  on  the  SOth  of  June.  The  plaintiffs  were  duly  ap- 
pointed his  assignees.  The  claim  of  the  plaintifi  was  for  a  sum  of  590/.  as  it 
was  said  ;  but  this  was  supported  only  upon  the  admission  of  an  account,  by 
which  it  appeared  that  the  defendant  had,  on  the  14th  of  April,  1837,  recdved 
on  a  sale  of  Bwrrom^e  goods  the  sum  of  445/.  6t.  6if.,  but  it  was  said  that  he 
was  chaigeaUe  for  further  sums  received  as  profit  in  the  trade  of  the  house  for 
some  months  before ;  audit  was  agreed  that  if  the  plaintifls  were  entitled  to  a 
verdict  the  amount  should  be  referred. 

The  defence  was,  that  the  defendant  and  a  lady  of  the  name  oi  Lang  were 
the  owners  of  the  goods,  under  an  assignment  made  by  the  insolvent  on  the 
8th  tA  December,  1836.  It  was  stated  by  Seijeant  I>iiiUm9  that  the  insolvent 
had  several  executions  in  his  house,  which  had  been  brought  in  between  the 
middle  of  November  and  the  8th  tA  December,  under  which  his  goods  had 
been  seized,  and  were  then  in  the  hands  of  the  sheriff ;  that  there  was  also 
rent  due  to  the  landlord  and  taxes  to  the  Crown,  and  that  had  his  goods  been 
sold  by  the  sheriff  there  would  not  have  been  sufficient  to  satisfy  the  creditors 
who  had  their  executions  ;  whereupon  it  was  suggested  by  the  defendants,  one 
of  whom  was  the  landlady,  and  the  other  one  of  the  pr^idpal  of  the  execution 
creditors,  thatif  Borrsw  would  assign  over  the  property  to  themforthe  benefit 
of  an  the  creditors,  they  would  pay.  off  the  execution  creditors  and  prevent  the 
sale  of  the  goods,  to  a  great  loss,  by  the  sheriff,  and  would  keep  on  the  public 
house  till  the  time  came  for  renewing  the  licences,  when  the  whole  concern 
might  be  sold  together  to  some  advantage,  and  this  was  accordingly  done,  and 
the  money  sought  to.be  recovered  Was  the  result  of  that  arrangement,  under 
which  the  defendant  and  his  co-assignee  had  actually  paid  the  execution  cre- 
ditors and  saved  tlie  insolvent's  estate  from  immediate  ruin.  To  prove  this 
case  the  learned  Serjeant  commenced  by  putting  in  the  deed,  the  execution  of 
which  was  admitted.  Upon  the  deed  being  read  it  appeared  on  the  recital  that 
the  asngnment  was  proposed  by  Barrow.  Upon  this  Seijeaut  Tdfourd  ob- 
jected to  the  defendant's  proceeding  any  farther.  He  said  that  the  deed,  stating 
the  proposal  to  come  from  Barrow,  not  only  proved  that  it  was  a  voluntary  as- 
signmenti  but  that  it  estopped  the  defendants  from  shewing  the  oontiury ; 
therefore,  the  deed  being  voluntary,  and  within  three  months  of  the  imprison- 


9)  a  M.  ft  Wei.  195. 
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ment  of  JBarro»»  was  firandulait  and  void  nitlim  the  82d  aection  of  the  laaol- 
vent  Debtors'  Act  I  was  of  opmicm  that  the  defendant  was  not  estopped  by 
the  recital  of  the  deed  from  shewing  the  real  facta  ci  the  caae,  bat  saved  that 
point  for  Serjeant  Tbj^oanl,  i^KmwhichSeijeantI«d£9v  proceeded  to  call  Utoaiaf 
CiVM)dS?Ai2i,  a  sheriff's  oflioer,  who  proved  that  he  had  served  ezecotions,  one  of 
which  was  at  the  soit  of  the  defendant  Ferguitm^  for  61/.  10f.M.»  and  that  the 
whole  amounted  to  256/.  12#.6tf.,  that  he  vras  In  the  possession  of  the  insolvent's 
goods  till  the  1 2th  of  December,  when  the  assignees,  that is.lJie  defendantandthe 
hmdlady,  paid  him  the  fbll  amount,  which  was  afterwards  paid  to  the  several 
creditors,  some  of  whom,  besides  Ferf^uimm  the  assignee,  had  signed  the  deed. 
The  sheriff's  officer,  when  he  received  the  money  on  the  12th,  had  notice  not 
to  pay  it  over  to  die  parties.  At  this  part  of  the  case  I  intimated  my  opinion 
to  Sojeant  Talfoiard  that  I  did  not  thmk  the  jury,  as  the  case  then  stood, 
could  find  this  deed  frsndnlent  under  the  dense  in  the  Insolvent  Debtors'  Act 
he  had  refened  to,  as  the  drcumstancea  spoke  for  themselves  and  shewed  HuX 
the  deed  was  a  measure  submitted  to  by  him  in  order  to  prevent  the  sale  of 
his  goods,  whidi  was  odierwise  inevitable,  and  that  there  cooU  not  be  a  greater 
pressure  upon  a  man  than  the  pressure  of  ^cwe  or  six  executions  m  his  house, 
which  if  levied  must  effect  his  immediate  ruin.  I,  however,  ststed  that  thia 
was  a  question  for  the  jury,  and  that  if  the  Seijeant  pleased  the  case  should 
go  on,  and  he  might  go  to  the  jury  ii^on  it.  Tte  Seijeant  then  said,  that  after 
that  intimation  of  my  opinion  he  would  not  go  to  the  jury,  but  would  rest 
upon  his  first  objection. 

The  case  here  stopped,  and  the  jury,  by  my  direolion,  found  for  the  de- 
fendant. 

In  using  the  word  *'  firand'*  in  my  note,  I  must  desire  to  stste,  that  it  was 
used  with  reference  to  the  hmguage  of  die  statute,  and  that  it  meant,  in  that 
sense,  no  more  than  voluntariness.  It  is  true,  however,  that  I  expressed  my 
opinion  that  there  was  no  other  fraud,  and  that  the  deed  was  meritorions  on  aD 
sides,  as  it  gave  to  the  other  creditors  a  chance  of  aome  surplus,  out  of  which 
they  might  have  a  dividend,  of  which  there  was  no  chance  if  the  goods  had  been 
Bold  by  the  sheriff.  This  more  dearly  appears  from  the  account  put  in  evi- 
denoe  by  the  plaintiff,  whidi  I  have  smce  desired  should  be  sent  to  me,  and 
whidi  shews  that  the  goods  when  sold  on  the  18th  of  April,  to  a  purdiaser, 
who  took  the  premises  on  a  valuation,  were  valued  only  at  869/.  Now,  when 
it  is  considered  that  the  executions  amounted  to  266/.  I2t.  M.,  besides  the 
taxes  and  the  rent,  it  cannot  be  doubted  that  the  sale  by  the  sheriff  vroold  not 
have  realized  the  amount  of  the  diarges  then  on  the  goods. 

I  am  also  of  opinion  that  the  deed  of  assignment  was  upon  a  consideration 
paid  by  the  defendant  and  lus  oo-asrignee.  It  is  true  it  is  not  mentioned  in 
the  deed  that  they  are  to  pay  the  aheriff,  but  it  is  manifest  that  they  could  not 
have  the  goods  without  paying  him,  and  that  it  was  the  necessary  conseq[uence 
of  the  srrangement,  and  plain  understanding  of  aU  parties,  that  they  were  to 
pay  him.  Moreover,  the  defendant,  Fergvsaom,  and  sudi  of  the  execution  cre- 
ditors as  signed  the  deed,  as  wdl  aa  the  landlady,  must  be  considered  as  warr- 
ing  their  full  rights  and  coming  in  pro  raid  withthe  other  creditors.  In  dther 
of  these  views  they  gave  a  consideration  for  the  assignment.  It  is  dear  that 
the  defendant  might  have  taken  an  assignment  from  the  sheriff  of  all  the  goods 
sdzed,  upon  paying  him  the  sum  of  256/.  I2s.  Bd,  together  with  the  rent  and 
taxes  due.    It  could  not  have  made  the  assignment  less  valid  if  he  had  made 
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a  dadtfition  of  troifc  Unit  be  would  hold  the  goods  for  the  benefit  of  all  meb     Ba^^v^. 
orediton  as  diose  to  comtpanpauu  for  dividends  on  their  debts  after  paying 
himself  his  advances  to  the  sheriff.    Now  what  is  this  deed  but  the  sametnms* 
action  in  sdbstance  in  another  form? 

I  therefore  retain  my  opinion  that  the  deed  was  not  volantary,  and  there- 
fore not  firsttdiilent  within  the  Statute  for  the  Relief  of  Insolvents ;  and  more- 
over, that  it  was  a  deed  for  a  valuable  consideration  paid  by  the  defendant  and 
his  oo-8ssignee»  and  that  the  mk  should  be  discharged. 

The  rest  of  die  Court  expressed  their  cooonnenoe,  and  the  rule  was  dis- 
charged. 


WiRON  and  others  t;.  Woodcock  and  othen. 

Rowling  had  obtained  a  rule  to  shew  cause  why  the  order  oiMtmb,  B.,  Thefint  count 

for  striking  out  one  of  two  counts  in  the  declaration  in  th|»  cause  ■^^^M  ^  s  declare 
not  be  rescinded.    The  action  was  m  case,  and  the  first  count  stated,  that  by  ^S^^ 
a  certain  mdenture,  made  in  the  lifotime  of  one  NewOim,  the  plaintifib  and  miseby  the 
Newtam  had  demised  to  /•  J^.  Taylor  a  certain  building  or  factory,  situate,  &e.,  j^^ctl^^th 
and  then  used  as  a  cotton  factory,  and  then  in  the  possession  and  occupation  ttetm-engfaie 
otJ.F.  r.,  and  tiie  warehouse,  counting-house,  and  engme-house,  lodges,  boiler,  md  al. 
reservobs  of  water,  &c.,  and  all  implements,  tsdde,  &c.,  the  property  of  the  ^o^tbat 
lessors  to  the  fiiustory,  and  steam-engine  bdonging,  to  hold  from  the  12th  of  the  defendaots 
May  then  next  for  seven  yeara.    It  then  set  out  a  covenant  by  /.  F.  T.  to  ^tS^ST* 
keep  up  a  good  steam-engine  of  beaten  iron  (ctf  certain  dimensions),  and  to  the  boiler,  aad 
deliver  up  tiie  premises  in  good  order,  with  every  thing  upon  them,  at  the  end  f^'^T^f^^  ^^ 
of  the  term.    There  was  slso a  covenant  that  tiie  tenancy  should  become  void  ^^^  to  tiiehi. 
upon  the  bankruptcy  of  /.  F.  T.    The  dedaration  then  stated  an  entry  by  Jury  of  the 
J.  11  r.,  and  his  continuance  in  possession  till  the  term  was  determined  by  his  |^^^*'^ 
bi^nkruptcy.    It  then  averred  that  at  the  time  of  tiie  determination  of  the  second  count 
term  '*a  certain  steam-engine  boiler  theretofore  annexed  to,  set  up  and  placed  ^^.V^^^* 
on  the  demised  premises  by  /•  F.  T.,  remained  and  continued  anne]|:ed  and  set  both  counts 
up  and  placed  after  the  middngof  tiie  indenture,  and  during  the  term,  and  was  were  not  al- 
used  for  working  the  steam-engine,  and  was  proper  and  necessary  for  working  ^^''^^* 
the  ateam  engine,  and  at  tiie  time  of  the  determination  f^  the  term  was  the 
only  one  c^wUe  of  supplybg  the  engine  with  steam,"  and  that  by  reascm  of 
the  premises  the  plsint^  had  become  entitled  to  the  steam-boiler,  and  the 
same  ought  to  have  remained  and  been  continued  and  left  on  the  premises, 
and  not  disannezed  or  removed  without  the  licence  and  consent  of  the  plain- 
tifih  ani4  Nemtim,     Breadk    That  the  defendants  wrongfoUy  and  without  the 
licence  of  tiie  plaintiffs,  and  against  their  will,  disannezed  and  removed  the 
steam-engine  boiler,  and  converted  and  disposed  of  the  same  to  their  own  use, 
whereby  the  estate  and  interest  of  the  plaintiffii  in  the  foctory  vras  greatly 
injured,  &6. 

The  second  count  was  m  trover  for  the  conversion  of  the  steam-engine 
boiler 
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Crompton  shewed  eaoae. — lliese  counts  are  in  direct  violatioii  of  the  5tli 
rule  of  H.  T.  4  W.  4,  which  forbids  the  use  of  several  counts  unless  a  distinct 
subject-matter  of  complaint  is  intended  to  be  established  in  respect  of  each. 
Here  the  first  count  is  in  substance  the  same  as  the  count  in  trover.  This  is 
not  an  action  for  any  injury  to  the  reversionary  estate  of  the  plaintifSi,  but  for 
removing  and  converting  the  boiler ;  and  as  there  was  but  one  boiler  on  the 
premises,  each  count  must  be  in  respect  of  the  same  specific  article.  The 
whole  cause  of  complamt  in  the  second  county  and  something  more  may  be 
given  in  evidence  under  the  first  count. 

The  Court  then  called  iqpon 

QnoUng,  in  support  of  the  rule. — Tlie  question  is  not  whether  the  boiler 
mentioned  in  both  counts  is  the  same,  but  whether  the  new  rales  prevent  the 
plaintiffii  firom  stating  their  grievance  in  two  different  modes,  though  it  reqiects 
the  same  chattel  and  the  same  transaction.    In  Tidd's  New  Practice,  p.  218, 
it  is  said,  ''Although  there  has  been  tme  troMioctum  between  the  parties,  jet 
there  may  have  been  several  eameee  ofaciUm  arising  out  of  it,  which  maybe  the 
sul^ect  of  several  counts.    Tlius  in  an  action  on  the  case  against  the  sheriC 
one  count  may  be  inserted  in  the  declaration  for  not  taking  the  defendant  when 
he  had  an  oppdCtpnity,  and  another  for  suffering  him  to  escape;  for  there 
might  have  been  a  time  when  the  sheriff  might  have  made  the  arrest,  and  had 
not  done  so,  or  he  might  have  arrested  the  party,  and  afterwards  have  per- 
mitted him  to  escape.'*    The  restriction  to  one  count  was  introduced  in  coose- 
quence  of  the  power  of  amendment  given  by  the  3  &  4  W.  4,  c.  42,  s.  28.  If, 
therefore,  the  declaration  contained  but  one  count,  and  the  evidence  was  appli- 
cable to  the  other  only,  could  the  judge  at  meiprmi  amend  the  declaration  by 
substituting  the  one  count  for  the  other?    It  is  submitted  tiiat  he  could  not. 
In  Mitchmany.  WaUtm  (A),  the  first  count  was  for  removing  and  destroying 
fixtures,  and  converting  them;  and  the  second  countwas  in  trover  for  the  con- 
version of  the  same  fixtures;  and  the  phmtiff  retained  his  verdict  on  both 
counts.    [Maukt  B. — In  that  case  the  fixtures  m  the  second  count  might  have 
been  different  from  those  m  the  first    It  does  not  appear  that  the  tounts  were 
objected  to.]    So  ako  two  counts  in  trover  by  assignees,  (me  on  the  possession 
of  the  bankrupt,  and  the  other  on  the  possession  of  the  assignees,  are  ooo- 
stantiy  allowed,  although  the  goods  are  the  same,  and  there  has  been  but  one 
com*ersion.    Here  the  first  count  is  for  the  removal  of  the  boiler,  to  the  pre- 
judice of  the  plaintifi^s  reveraon,  and  the  second  is  for  the  conversion  alone. 
[Parhe^  B. — Then  why  not  strike  out  the  latter  part  of  the  first  count,  which 
alleges  a  conversion,  and  leave  the  second  count  as  it  at  present  stands?    If 
the  plaintifis  rely  upon  a  conversion  after  the  boiler  was  severed  firom  the  free- 
hold, the  measure  of  damages  would  be  different] 

CcwUng  assented  to  the  suggestion  of  the  Court. 

(A)4M.&W.409;  1  Horn  &  Hurl.  374. 
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Wallis  v.  Harrison.  Ex^eguer, 


^ AS£  for  injaiy  to  the  plaintiff's  reversionary  interest  in  certain  land  in  the  Lands  were 

occupation  of  his  leuant.     The  defendant  pleaded  that  the  reversion  of  demised  to  il. 
j.^,._,  1-1,.,  «. «  «         .,    '"^d  his  wife 

and  m  the  said  close  or  parcel  of  land  with  the  appurtenances  did  not,  at  the  said  for  twenty-one 

time  when,  &c.,  and  still  does  not,  belong  to  the  plaintiff,  modo  et  formd.    At  y^*  renew- 
the  trial,  before  Aldersan,  B.,  at  the  last  assizes  for  the  county  of  Durham,  it  nent^^a  flnc. 
appeared  that  the  land  in  question  had  been  demised  by  the  dean  and  chapter  A.  demised  to 
of  Durham  to  the  plaintiff  and  his  wife  for  twenty-one  years,  renewable  every  !|^sJ^^J2^^.!IL 
seven  years,  upon  payment  of  a  fine.    The  plaintiff  had  granted  a  lease  to  the  Held,  that  A. 
tenant  in  possession.     It  was  objected,  that  the  action  was  improperly  brought  "^sht  sue 
by  the  plaintiff  alone,  and  that  his  wife  should  have  joined.  The  learned  judge  i^jm^  ^^ 
overruled  the  objection,  and  the  plaintiff  obtained  a  verdict,  his  lordship  having  revcnioo, 
reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  JJ^ft^^^^" 
be  of  opinion  that  the  wife  ought  to  have  been  joined  in  the  action.  necessary 

to  join  the 

Alexander  now  moved  accordingly,  and  cited  Roper  on  the  Law  of  Husband  jection  could 
and  Wife  (a),  and  Co.  lit.  46,  b,  where  it  is  said, "  If  a  man  be  possessed  of  a  only  be  taken 
term  of  forty  years  in  right  of  his  wife,  and  makes  a  lease  fbr  twenty  years,  i^^ement 
reserving  rent,  and  dies,  the  wife  shall  have  the  residue  of  the  term ;  but  the 
executors  of  the  husband  shall  have  the  rent,  for  that  it  was  not  incident  to  the 
reversion,  for  that  the  wife  was  not  a  party  to  the  lease. 

Car.  adv.  vult. 

Lord  Abingbr,  C.  B. — ^We  have  considered  this  case,  and  have  come  to 
the  conclusion,  that  there  is  no  ground  for  the  objection  that  the  wife  ought 
to  have  joined  in  the  action ;  and  we  are  also  of  opinion  that  if  the  objection 
were  valid.  It  should  have  been  taken  by  plea  in  abatement. 

Rule  refused. 

(a)  Vol.  1,  p.  173. 


Browning  and  another  v.  Paris  and  another,  Executors  of 
William  Rbid,  deceased. 

jfSSUMPSIT  for  work  and  labour,  goods  sold,  and  for  money  due  on  an  ac*  Though  the 
count  stated.    PUa— Actio  non  accrevit  infra  sex  annos.    Replicationr-^  6?0^3^' 
That  William  Reid,  after  the  making  of  the  said  several  promises  in  the  said  i64,  u.'u. 
declaration  mentioned,  was  actually  a  prisoner  in  the  custody  of  the  marshal  ^"7"^ 
of  the  marshalsea  of  his  late  Majesty  Kmg  George  the  TWrd,  in  the  King^s  right*SfpIiy. 
Bench  prison  in  the  connty  of  Surrey,  at  the  suit  of  the  plaintifis  and  others,  ment  out  of 
his  creditors,  on  the  6th  of  June,  A.  D.  1812,  mentioned  in  a  certain  act  made  ^^^^^an 

insolvent, 
yet  it  does  not  prevent  tltc  oiieration  of  the  statute  of  limitations, 
vol.  II.  o 
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Exchequer, 


Bbowning 

t». 

Paris. 


at  the  parliament  of  his  said  late  Majesty,  holden  at  Weitmuuter  in  the 
county  of  Middlesex,  in  the  52nd  year  of  his  reign,  intituled  "  An  Act  far  the 
Relief  of  certam  Insolvent  Debtors  in  England,"  and  that  afterwards,  to  wit, 
at  the  general  quarter  sessions  of  the  peace  of  his  said  late  Majesty  King  G^eot^e 
the  Third,  holden  at  the  Sessions  Hotise,  Horsenumger  Lane,  in  the  paiish  of 
Saint  Mary,  Newingtcn,  in  the  said  county  of  Surrey,  the  said  WUUwn  Reid 
applied  to  be  discharged  and  examined  under  the  said  act.  And  his  said  late 
Majesty's  justices  of  the  peace  at  that  sessions  assembled  did  at  such  seasion 
adjudge  the  said  WiUiam  Reid  to  be  entitled  to  the  benefit  of  the  said  act,  and 
did  order  the  said  marshal  of  the  marshalsea  of  his  said  late  Majesty  to  set  at 
liberty  the  said  William  Reid.  That  afterwards,  and  after  the  doith  of  the 
said  William  Reid,  and  within  six  years  next  before  the  commencement  of 
this  suit,  to  wit,  on,  &c.,  divers  goods  and  chattels  of  great  value,  to  wit,  of  the 
value  of  the  damages  sustained  by  them,  the  plaintifiis,  by  reason  of  the  non- 
performance of  the  promises  in  the  said  declaration  mentioned  (the  said  goods 
and  chatteb  not  being  or  having  been  any  part  of  the  necessary  apparel,  bed- 
ding, or  tools  of  the  said  William  Reid,  deceased,  but  which  said  goods  and 
chattels  were  and  are  part  of  the  future  estate  and  effects  of  the  said  William  Reid» 
within  the  true  intent  and  meaning  of  the  statute  aforesaid),  came  to  the  hands 
of  the  defendants  as  executors  as  aforesaid  to  be  administered*  which  said 
goods  and  chattels  were  and  are  the  first  and  only  part  of  the  future  estate 
of  the  said  William  Reid  which  ever  came  to  the  hands  of  the  defendants  as 
executors  as  aforesaid  to  be  administered  within  the  meaning  of  the  afnesaid 
statute. — Verification, 

Special  demurrer,  assigning  for  cause  that  the  replication  confesses  the  mat- 
ters alleged  in  the  said  plea,  yet  does  not  avoid  the  same,  and  also  that  it  does 
not  allege  that  Reid  in  his  lifetime,  and  after  he  was  adjudged  entitled  to  the 
benefit  of  the  said  act,  had  not  any  future  estate  or  efiects,  and  that  the  said 
statute  did  not  save  the  causes  of  action  in  the  declaration  mentioned  from  the 
efiect  of  the  statute  of  limitations. 


Martin,  in  support  of  the  demurrer.-^The  52  Geo*  3  (which  was  in  fiN«e  at 
the  time  the  insolvent  was  discharged)  does  not  prevent  the  operation  of  the 
statute  of  limitations.  By  the  54th  section  of  that  act,  a  right  is  reserved  to  the 
creditors  of  obtaining  payment  out  of  the  future  assets,  but  tiat  provision  does 
not  prevent  the  debt  from  being  barred  by  lapse  of  time.  That  is  evident 
from  the  57th  section  of  the  7  Geo,  4,  c.  57,  which  was  expressly  framed  to 
remedy  the  previous  defective  state  of  the  law.  That  section  requires  that  be- 
fore adjudication  every  prisoner  shall  execute  a  warrant  of  attorney  antborizuig 
the  entering  up  of  a  judgment  in  one  of  the  superior  courts  at  Westminster,  in 
the  name  of  the  assignee,  for  the  amount  of  the  debts  stated  in  the  schedule, 
"  and  if  at  any  time  it  shall  appear  to  the  satisfaction  of  the  Coort  that  such 
prisoner  is  of  ability  to  pay  such  debts  or  any  part  thereof,  or  that  he  or  die  is 
dead,  leaving  assets  for  that  purpose,  the  said  Court  may  pennit  execution  to 
be  taken  out  upon  such  judgment  for  such  sum  of  money,  as,  under  the  circum- 
stances of  the  case,  the  said  Court  shall  order  such  sum  to  be  distributed  rate- 
ably  amongst  the  creditoi*s  of  such  prisoner  according  to  the  mode  thereinbe- 
fore directed,  in  case  of  a  dividend  made  after  adjudication ;  and  such  further 
proceedings  shall  and  may  be  had  upon  such  judgment  as  may  seem  fit  to  the 
discretion  of  the  Court  from  time  to  time«  until  the  whole  of  the  debts  doe  to 
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the  several  persons  against  whom  such  discharge  shall  have  been  obtained  Exche^. 
shall  be  fiillj  paid  and  satisfied*  together  with  such  costs  as  the  said  Court  Browiomq 
shall  think  fit  to  award ;  and  no  scire  facia$  shall  be  necessary  to  revive  such  <** 

judgment  on  account  of  any  lapse  of  time,  but  execution  shall  at  all  times  issue 
thereon  by  virtue  of  the  order  of  the  said  Court."  Barttmy.  Taiter9all(a), 
which  may  be  relied  on,  proceeded  upon  the  established  rule  in  equity  that  the 
statute  of  limitations  does  not  take  efiect  where  there  is  a  trust-fund.  The  re- 
plication is  also  bad  on  the  ground  that  it  does  not  allege  that  Reid  in  his  life- 
time, and  after  he  was  adjudged  entitled  to  the  benefit  of  the  act,  had  not  any 
estate  or  effects  out  of  which  the  plaintifih  would  be  entitled  to  recover. 

Jervis,  in  support  of  the  replication.— The  statute  of  limitations  did  not  run 
against  the  claim  of  the  plaintiff.  Hie  52  Geo,  3,  c^  165,  protects  the  person 
of  the  debtor,  but  his  future  property  is  liable  to  answer  the  demands  of  his 
creditors.  The  replication  shows  that  property  came  to  the  hands  of  the  exe- 
cutors, and  the  plaintiffs  would  have  a  reasonable  time  after  their  knowledge  of 
that  to  bring  their  action.  Higgins  v.  Scott  {b)  shows  that  the  statute  of  limi- 
tations bars  the  remedy  only,  and  not  the  debt.  Therefore,  as  the  52  Geo.  3 
makes  the  insolvent's  future  property  liable*  a  new  promise  would  arise  from 
the  executors  on  the  goods  coming  to  their  hands. 

Per  CmtuM.-— The  replication  is  no  answer  to  the  statute  of  limitations. 
Even  supposing  that,  under  the  circumstances,  a  new  promise  arose,  it  would 
be  a  promise  by  the  executors,  whereas  the  plaintiff  has  declared  on  a  promise 
by  the  testator. 

Judgment  for  the  defendant. 

(a)  1  Rus.  &  Mylne,  237.  (6)  2  B.  &  Add.  413. 


Evans  i;.  Jones. 

j^SSUMPSIT.    The  declaration  stated.  That  before  and  at  the  time  of  the  A  wager  u  to 

making  of  the  promise  of  the  defendant  thereinafter  mentioned,  one  Thomas  ^^^  ^X^^  ^^ 
miUams,  Esq.,  had  gone  and  been  taken  in  custody,  to  wit,  from  Carnarvon  person  charged 
to  London,  and  had  been  arraigned  and  indicted  on  a  charge  of  having  felo-  with  a  criml- 
niously  uttered  a  certain  forged  will  and  testament,  and  two  forged  codicils  ;  jil^g^^^belnr 
and  the  said  T%omas  Williams  was,  at  the  time  of  making  the  said  promise  of  contrary  to 
the  defendant,  on  his  trial  at  a  general  session  of  Oyer  and  Termmer  of  our  lady  ^^^^^  P®"^^ ' 
the  Queen,  holden  for  the  jurisdiction  of  the  Central  Criminal  Court  at  Justice 
Hall  in  the  Old  Bailey,  in  the  city  of  London;  and  the  said  Thomas  Williams 
was  then  also  charged  with  and  indicted  for  feloniously  forging  a  certain  will 
and  testament,  and  also  charged  with  and  indicted  for  feloniously  forging  a  certain 
codicil ;  on  which  last-mentioned  charges  and  indictments  the  said  Thomas  WiU 
liams  was  about  to  be  tried  by  the  country  at  the  said  session  of  Oyer  and  Ter- 
miner;  and  thereupon,  to  wit,  on  Uie  10th  day  of  Jpril,  1838,  a  certain  dis- 
course arose  between  the  plaintiff  and  the  defendant  with  reference  to  the  said 
Thomas  Williams  and  the  said  charges  and  accusations  against  him;    and 
thereupon,  afterwards,  to  wit,  on  the  day  and  vear  aforesaid,  in  consideration 

o  2 
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Exehequer.     that  the  pUuntiC  at  the  request,  had  then  promised  tiie  defendant  to  pay  him 
£^^        one  shilling,  if  tUesaid  T%ama9  TFiStam# should  not  ever  retom  to  Carmarvem, 
V.  but  should  be  transported ;  he,  the  defendant,  promised  the  plamtiff  to  pay  him 

JoNts.  iQ^^^  ^  ^^^  ^^  Thomoi  WUUam  should  not  be  transported,  and  should  re- 
turn to  Carnarvon.  And  the  plaintiff  in  hct  saith,  that  after  the  making  of 
the  said  promise  of  the  plaintiff  and  of  the  defendant,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  said  Thomas  WUlianu  was,  at  the  said  session  of  Oyer 
and  Terminer,  by  jurors  in  that  behalf  respectively  duly  impaoneled,  returned 
and  sviorn,  found  not  guilty  of  the  said  matters  and  offences  so  charged  upon 
him  as  aforesaid,  or  any  of  them,  and  was  then  duly  acquitted  and  discharged 
of  the  said  premises,  as  by  the  record  thereof  remaining  in  the  said  Central 
Criminal  Court  more  fully  appears ;  and  the  plaintiff  saith,  that  the  said  nomaa 
WUliamo  was  not  then  or  at  any  other  time  transported  or  sentenced  so  to  be, 
on  account  of  the  said  charges  or  any  of  them,  or  of  any  other  matter  or 
cause ;  and  that  he  the  said  nomas  Williams  did,  after  the  making  of  the  said 
promise  of  the  defendant,  andbeforo  the  commencement  of  this  suit,  to  wit,  on 
the  first  of  May,  1838,  return  to  Carnarvon  aforesaid ;  of  all  which  the  defen- 
dant afterwards,  to  wit,  on  &c.,  had  notice,  and  was  then  requested  by  the 
plaintiff  to  pay  him  the  said  sum  of  10/.,  according  to  the  said  defendant's 
promise ;  and  the  said  plaintiff  saith,  that  although  afterwards,  and  after  the 
said  notice  and  request,  a  reasonable  time  for  the  defendant  to  pay  the  said 
sum  of  10/.  elapsed  before  the  commencement  of  this  suit,  yet,  &c.  [Breach 
in  non-payment  of  that  sum.] 

General  demurrer,  and  joinder  in  demurrer. 

Cowling,  in  support  of  the  demurrer. — ^The  dechuration  is  bad,  being  founded 
on  a  wager,  the  subject-matter  of  which  b  contrary  to  public  policy.  A  wager  of 
this  nature  creates  an  improper  interest  in  the  result  of  the  trial,  and  has  a  ten- 
dency to  induce  the  parties  to  suppress  the  truth  or  to  procuro  fabe  testimony. 
There  are  many  instances  in  which  wagers  have  been  held  void  as  being  contrary 
to  public  policy.  Allen  v.  Heam  (a),  which  was  a  wager  between  two  voters  re- 
specting an  election,  and  in  which  Lord  Mansfield Bhyn,  "A  gaming  contract 
should  not  be  encouraged  if  it  has  a  dangerous  tendency.  What  is  so  easy,  in 
a  case  where  a  bribe  is  intended,  as  to  lay  a  wager  ?  It  is  difficult  to  prove 
that  the  wager  makes  him  give  a  contrary  vote  to  what  he  would  otherwise 
have  done ;  but  still  it  is  a  colour  for  bribery.  It  has  an  influence  on  his 
mind.  Therefore  in  the  case  in  Cowper(b),  if  the  wager  had  been  laid  with  a 
lord  of  parliament  or  a  judge,  it  would  have  been  void  from  its  tendency, 
without  considering  whether  a  bribe  was  really  intended  or  not."  So  in  the 
proscnt  case  it  is  impossible  to  know  the  real  nature  of  the  wager,  but  it  deariy 
has  a  tendency  to  produce  an  injurious  effect.  In  Hartley  v.  Rice  (c),  a  wager  that 
one  of  the  parties  would  not  marry  within  a  certain  number  of  years  was  held  to 
be  void  on  the  ground  that  it  had  a  tendency  to  discourage  marriage.  So  a  wager 
on  the  life  of  Napoleon  Bonaparte  was  held  illegal  on  account  of  its  tendency  to 
encourage  assassmation.  Gilbert  y.8ykes(d).  And  in  Da  Costa  r.  Jones  (e),  tk 
wager  on  the  sex  of  the  Chevalier  DEon  was  considered  void.    Jones  v.  Ran- 

(a)  I  T.  R.  56.  (d)  16  East.  150. 

(6)  Jones  v.  Randall,  Cowp.  37,  (e)  Cowp.  729. 

(c)  10  East,  22. 
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daU  will  perhaps  be  relied  on  by  the  other  side.    That  was  a  wager  as  to  whe- 
ther a  decree  of  the  Court  of  Chancery  would  be  reversed  on  appeal ;  but  that         Evans 
case  in  distinguishable,  inasmuch  as  there  the  facts  were  ascertained  at  the  time         ^  t*. 
the  wager  was  laid,  and  the  parties  bemg  neither  peers  nor  judges  had  no 
power  over  the  events  of  the  suit. 

Jervis,  in  support  of  the  declaration. — There  are  two  classes  of  wagers  which 
are  discountenanced  bj  the  law;  one  where  the  subject-matter  is  of  such  an  im- 
proper nature  that  the  judge  may  refuse  to  try  the  cause,  as  in  nomton  v. 
Tkackeray(f) ;  the  other  where  the  illegality  arises  from  the  wager  being  against 
pubHc  policy.  This  wager  cannot  be  said  to  fall  within  either  class.  [Lord 
Ahmger^  C.  B. — The  first  class  of  cases  is  exploded ;  the  opinion  now  is 
that  a  judge  is  bound  to  try  every  record  that  comes  before  him.]  It  b  said 
that  this  wager  is  against  public  poHcy,  inasmuch  as  it  had  a  tendency  to  give 
the  parties  an  improper  interest  in  the  result  of  the  trial ;  but  the  Court  will 
not  mtend  illegal  conduct  in  any  one.  The  cases  relied  on  do  not  apply,  as  in 
all  of  them  there  was  a  prhnd facie  illegality.  Allen  v.  Heam  was  decided  on 
the  ground  that  the  wager  was  in  fact  a  bribe  to  the  voter :  in  Hartley  v.  Rice 
the  wager  was  clearly  in  restraint  of  marriage,  and  therefore  void.  Jones  v. 
Randall  and  Waite  v.  Janes  (g)  are  in  &vour  of  the  plaintiff.  In  the  latter  case, 
a  man,  for  certain  considerations,  covenanted  to  execute  a  deed  of  separation 
from  his  wife ;  and  the  Court  held  it  to  be  valid.  In  Gilbert  v.  Sykes  the  Court 
differed  in  opinion,  Grose,  J.  considering  that  the  action  would  weU  lie,  but 
that  the  time  of  the  Court  ought  not  to  be  wasted  in  trying  such  causes.  It  would 
be  no  objection  to  the  testimony  of  a  witness  that  he  laid  a  wager  of  that  kind. 

Lord  Abinoxe,  C.  B. — It  appears  to  me,  that  upon  the  principle  of  the 
cases  cited  the  Court  is  compelled  to  pronounce  the  wager  illegal  and  void.  No 
man  has  a  right  to  acquire  by  his  own  act  an  interest  in  interfering  with 
the  administration  of  justice ;  more  especially  with  the  course  of  criminal 
justice,  in  which  it  is  tiie  duty  of  every  man  to  disclose  all  he  knows  re- 
lative to  the  matter  under  investigation.  In  the  present  case  a  wager  is  laid 
which  gives  to  one  of  the  parties  a  direct  interest  in  the  conviction  of  the 
prisoner,  and  although  we  cannot  tell  in  what  way  that  bias  may  be  ex- 
ercised, or  whether  it  will  have  any  effect  at  all,  yet  the  very  tendency  of  the 
mind  to  act  in  such  a  way  as  to  have  an  interest  in  perverting  the  course  of 
justice  is  a  sufficient  ground  for  declaring  the  wager  Dlegal.  That  was  well 
established  b  Gilbert  v.  Sykes,  a  case  which  created  considerable  interest, 
and  vras  much  discussed  m  Westminster-kalL  It  was  decided  at  a  time  when 
a  very  strong  feelmg  prevailed  against  Ntgjoleon  Bonaparte,  who  threatened  an 
invasion  of  the  kingdom.  But  great  satisfaction  was  afforded  to  myself  and 
others  who  took  an  interest  in  the  administration  of  public  justice,  by  hearing 
the  highest  common  law  authority  pronounce  the  wager  void,  as  having  a 
tendency  to  encourage  assassination,  which  even  in  the  instance  of  a  public 
enemy  should  receive  no  encouragement  by  law.  This  however  is  a  much 
stronger  case.  Here  a  person  is  about  to  be  tried  on  a  very  important 
charge,  during  that  time  a  wager  is  made,  which  gives  to  one  or  both  the 
parties  an  interest  in  perverting  the  course  of  justice. 

(/)  2  Y.  &  J.  156.  [g)  1  Scott,  730 ;  1  Bine.  N.  C.  656, 

affirmed  on  error,  5  Bing.  N.  C.  341. 
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excketjusr.  Parkb,  B.— -I  entirely  agree.  No  case  has  been  cited  at  variance  with  the 
principle  laid  down  bj  the  Lord  Chief  Baron.  It  appears  to  me  that  it  it  a 
reasonable  objection  to  this  wager  that  it  has  a  tendency  to  pervert  the  ooaree 
of  criminal  jostice.  There  ought  to  be  every  disposition  on  the  part  of  all 
persons  to  come  forward  and  give  evidence  relating  to  a  criminal  diarge ; 
and  their  minds  should  be  totally  free  from  bias ;  but  the  necessary  tendency  of 
this  wager  is  to  induce  the  parties  either  to  give  lalse  testimony,  or  to 
abstain  from  giving  evidence  material  to  the  elucidation  of  the  case.  And 
even  if  a  party  may  not  be  in  a  situation  to  suppress  or  fabricate  evidence, 
still  he  may  influence  the  result  of  the  trial  by  axcitbg  the  public  mind,  and 
deprive  the  party  charged  of  a  hit  trial. 

Mavvm,  B.— I  entirely  concur.  It  is  now  too  late  to  say  that  no  action 
can  be  maintained  upon  a  wager,  though  perhi^  it  might  have  been  better 
if  the  Courts  had  originally  left  them  to  the  determination  of  the  Jockey 
Club.  The  tendency  of  Has  wager  is  to  pervert  the  course  of  public  justice, 
and  is  therefore  against  public  policy  and  void. 

'    Judgment  for  the  defendant. 


In  tmpus  for 
working  the 
plaintifTt 
mijip,  the 
meuure  of 
damage  is  the 
value  of  the 
material  at 
the  pit's 
mouth,  with- 
out deducting 
the  expense  of 
getting  it. 


Mabtin  v.  Poktxe. 

ITRESPASS  for  breaking  and  entering  the  plaintiffs  dose,  &c.,  and 
brealdng  and  entering  a  coal  mine,  takmg  and  carrying  away  the  coal,  and 
converting  the  same. 

Flea:  payment  of  133/.  into  Court,  and  no  damages  ultra.  Replicaticm: 
damages  ultra,  upon  which  issue  was  joined. 

At  the  trial  before  Parke,  B.,  at  the  York  Spring  Assizes,  it  appeared  that 
the  plaintiff  and  defendant  were  owners  of  adjoining  coal  mines,  and  that  in 
the  year  1898  it  was  discovered  that  the  defendant  had  worked  the  coal  under 
the  plaintiffs  land  to  an  extent  exceeding  a  rood.  The  only  question  was 
upon  what  principle  the  damages  were  to  be  assessed.  On  the  part  of  the 
plaintiff  it  was  contended  that  the  defendant  was  liable  for  the  value  of  the 
coal  when  raised  on  the  pit's  bank,  and  vrithout  any  deduction  for  the  expense 
of  its  working ;  that  he  ought  also  to  pay  for  the  under-ground  way-leave, 
and  damages  for  breaking  the  barrier.  The  learned  judge  was  of  opinion 
that  the  plaintiff  was  entitled  to  the  value  of  the  coal  at  the  pit's  mouth,  and 
also  to  compensation  for  the  defendant  passing  through  his  land  and  using 
the  way-leave,  which  in  the  neighbourhood  was  proved  to  be  twopence  a  ton. 
The  Jury  calculated  the  damage  upon  that  principle,  and  found  the  value  of 
the  coals  251/.  9#.  Sd.,  and  gave  50/.  for  the  use  of  the  way-leave. 

Alexander  now  moved  to  reduce  the  damages,  and  contended  that  they 
ought  to  be  estimated  by  the  value  of  the  coal  when  lying  undisturbed  in  its 
native  bed. 


Lord  Abinobu,  C.  B.— I  am  of  opinion  that  there  in  no  ground  for  a  role. 
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The  defendant  was  not  entitled  to  any  lien  in  respect  of  working  the  mine.  Bxehequet-, 
Suppose  the  plaintiff  had  demanded  the  coal,  could  the  defendant  have  said  I 
will  keep  it,  hecaose  I  have  been  at  the  expense  of  getting  it  ?  How  then 
can  he  now  claim  to  deduct  it  ?  A  party  cannot  set  np  his  own  wrong.  Tlie 
plaintiff  had  a  right  to  treat  these  coab  as  a  chattel  interest,  and  he  has  done 
so.  I  cannot  see  why  the  value  should  be  different,  whether  the  taking  is  by 
mistake  or  intentionally. 

Paekc,  B. — I  remain  of  the  same  opinion  as  at  the  trial  under  this  declara- 
tion ;  the  plaintiff  is  at  liberty  to  consider  the  coals  as  chattels,  and  to  recover 
for  the  taking  of  them  as  such,  for  there  is  no  doubt  that  when  they  were 
severed  by  the  wrongful  act  of  the  defendant  they  became  the  plaintiff's 
chattels.  The  true  computation  of  damage  is  the  value  of  the  coal  when 
taken  away  by  the  defendant,  that  is  to  say,  its  value  at  the  pit's  mouth. 
That  is  a  very  salutary  mode  of  computation,  and  wfll  no  doubt  prevent 
these  mistakes  in  future. 

Aloxbson,  B. — I  am  of  the  same  opinion.  The  phiintiff  is  entitled  to 
recover  for  a  trespass  to  his  goods.  Those  goods  are  in  a  particular  place, 
and  he  was  entitled  to  their  value  when  taken  from  thence. 

Mauls,  B.  concurred. 

Rule  refused. 


Tuck  v.  Tuck. 

jyEBT  on  an  account  stated.    The  defendant  pleaded  nunqwm  indebUaM,  Pleas  of  pay 
and  a  set-off  covering  the  sum  specified  in  the  declaration.    At  the  trial  "^"*  ^^^  "Jf* 
before  Lord  Ahinger,  C.  B.,  at  the  Middlesex  Sittings  after  Michaelmas  Term,  visible,  unless 
it  appeared  that  the  plaintiff  claimed  the  sum  of  30/.  upon  an  I  O  U,  which  the  sums 
was  proved.    The  defendant  then  gave  evidence  in  support  of  the  plea  of  \^^^^ 
set-off,  and  proved  a  cross  demand  to  the  amount  of  9/.  10^.    A  verdict  was  togeUier  m\h 
taken  for  the  plamtiff  for  20/.  10*.,  leave  having  been  reserved  to  the  theotiicrpleas, 
defendant  to  move  to  enter  a  verdict  distributively  on  the  plea  of  set-off,    A  gwer  to  the ' 
rule  nisi  having  been  obtained  accordingly.  v>hole  cause 

of  actioD. 

Jervis  and  Maneel  appeared  to  show  cause,  but  were  stopped  by  the  Court* 

Peacock  in  support  of  the  rule.-— The  defendant  having  proceeded  as  to  part 
of  the  issue  is  entitled  to  have  the  verdict  entered  for  him  as  to  that  portion. 
Cousins  V.  Paddan  (a)  is  an  authority  to  show  that  a  plea  of  set-off  is  divisible. 
-^[Parke,  B. — There  the  plaintiff's  claim  was  covered  partly  by  the  plea  of  pay- 
ment and  partly  by  the  set-off.  As  to  the  plea  of  set-off  being  divisible,  the 
case  of  Moore  v.  Butler,  (b)  is  expressly  to  the  contrary.] — The  plain- 
tiff having  put  the  defendant  to  the  entire  proof  of  his  set-off,  the  latter  is  entitled 

(a)aC.M.&R.547  (6)  7  A.  ft  E.  595.    2NeT.ftP.547* 


r. 
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Exchequer,  to  the  costo  of  proying  it.  It  is  no  hardship  on  the  plaintiff,  as  he  should 
TuciT  have  admitted  so  much  of  the  claim  as  he  knew  to  be  dne. — [Lord  Aimger, 
C.  B. — ^The  defendant  should  have  pleaded  the  set-off  to  soch  amount 
only  as  he  could  prove.] — In  the  case  of  a  plea  of  payment  to  the  whole 
declaration*  together  with  a  plea  of  set-off  to  the  whole  declaration,  if  the 
defendant  proves  a  payment  and  a  set-off,  each  to  the  extent  of  half  the 
plaintiff's  demand  only,  the  defendant  would  be  entitled  to  a  verdict ;  there 
seems  then,  no  reason  why  the  plea  is  not  equally  divisible  in  the 
present  case.  If  it  be  otherwise,  great  inconvenience  would  ensue,  for  the 
defendant  might  in  truth  have  a  set-off  to  the  full  extent  of  the  plaintiff^s 
claim,  but  from  some  unexpected  cause  be  unable  to  prove  the  whole ;  and 
then,  in  order  to  guard  against  such  a  contingency,  it  would  be  necessary  to 
put  on  the  record  numerous  pleas  of  set-off  as  to  different  sums. — [Lord 
Abmger^  C.  B. — ^According  tu  the  old  rule  of  pleading,  if  the  defendant  plead 
falsely  as  to  part,  the  issue  was  found  against  him  as  to  the  whole.  The 
set-off  should  have  been  limited  to  the  amount  which  the  defendant  was 
o^ble  of  proving.] — If  the  plea  be  not  divisible,  this  further  difficulty  would 
arise — that  if  a  cross  action  be  brought  for  the  amount  of  the  set-off.  it  would 
not  appear  by  the  record  whether  or  no  the  plaintiff  had  allowed  it  in  mitiga- 
tion of  his  damages. 

Lord  AMnger,  C.  B. — On  principle  this  case  must  be  decided  against  the 
defendant  This  is  an  action  of  debt ;  but  according  to  modem  decisions,  it 
stands  upon  the  same  footing  as  actions  of  oitwnipsit  as  to  proof  of  the  sum 
alleged  in  the  declaration.  Formerly,  indeed,  the  Courts  were  more  strict  in 
actions  of  debt,  and  required  the  parties  to  prove  the  precise  claim  in  the 
declaration,  or  alleged  in  the  plea  to  have  been  paid.  By  the  plea  of  set-off  the 
defendant  has  the  same  privilege  that  he  always  had ;  if  he  chooses  to  confine 
his  plea  to  the  precise  sum  which  he  can  prove,  he  is  entitled  to  a  verdict ;  but 
it  is  an  advantage  to  him  to  be  allowed  to  prove  generally  that  a  greater  snm 
is  due  to  him  than  the  amount  of  the  plaintiff's  demand ;  but  then  he  has  no 
right  to  convert  that  advantage  to  the  prejudice  of  the  plaintiff,  by  saying,  I 
will  first  take  my  chance  of  proving  the  whole,  and  if  I  fail,  I  will  have  the 
same  benefit  on  the  proof  of  any  part.  The  general  rule  must  apply,  tbitt  if  a 
party  plead  a  special  plea,  and  foils  in  proving  any  important  part,  he  fuls  in 
proving  the  whole.  Here  the  defendant  states  that  the  plaintiff  is  indebted  to 
him  in  a  sum  larger  than  that  which  he  owes  the  plaintiff;  that  allegation  is 
negatived  by  the  evidence,  and  turns  out  to  be  false.  However,  thinking 
myself  that  where  several  pleas  are  pleaded  to  the  whole,  and  the  defendant 
proves  certain  portions,  none  of  which  by  itself  would  cover  the  whole  debt, 
but  which  taken  together  would  do  so,  he  is  entitled  to  a  verdict ;  for  instance^ 
it  may  turn  out  that  there  is  a  payment  as  to  part  of  the  account  and  satis&c- 
tion  as  to  another  part,  and  a  set*off  as  to  the  residue.  It  is  an  advantage  to 
the  defendant  to  allow  him  to  plead  generally  to  the  whole*  but  I  do  not  think 
that  he  is  entitled  to  a  verdict  where  he  leaves  a  part  unanswered. 

Parks,  B. — I  am  also  of  opmion  that  the  rule  ought  to  be  disdiarged. 
The  defendant  having  shown  that  a  sum  of  9/.  lOv.  was  dne  to  him  frt>m  the 
plaintiff,  insists  that  he  has  a  right  as  to  that  amount  to  have  the  plea  of 
set-off  found  for  him.    This  is  an  action  of  debt,  not  oiwmpsU ;  but  that  is 
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not  material.  I  Btill  think  the  defendant  not  so  entitled.  The  point  was  Exchequer. 
fully  considered  in  the  case  of  Cousins  v.  Paddon,  the  effect  of  which  is  that 
indebitatus  assumpsit  and  deht  on  simple  contract  must  stand  upon  the  same 
footing ;  so  long  as  it  is  considered  unnecessary  to  prove  the  precbe  sum  alleged 
in  the  declaration ;  the  precise  sum  cannot  be  admitted  by  the  plea.  That  case 
decided  that  the  pleas  of  payment  and  set-off  are  divisible,  and  that  if  the 
defendant  proves  so  much  of  each  as  taken  together  covers  the  whole  of  the 
plamtiff's  demand,  the  defendant  is  entitled  to  a  verdict.  The  late  decision  in 
the  Queen's  Bench  (c)  requires  us  to  see  what  construction  is  to  be  put  on  a 
plea  of  set-off  by  itself;  and  unless  a  liberal  construction  be  put  upon  it,  great 
inconvenience  ^ill  ensue.  With  regard  to  indebitatus  assumpsit,  the  cases 
previous  to  Cousins  y.  Paddon  clearly  established  that  the  defendant  was 
entitled  to  succeed  upon  the  whole  record,  wherever  he  answered  the  plaintiff's 
case  by  pleas  of  non-assumpsit,  bankruptcy,  set-off,  statute  of  limitations,  &c. ; 
and  although  such  plea  was  pleaded  to  the  whole,  yet  if  he  answered  the 
plaintiff's  case  partly  by  non-assumpsit,  and  the  rest  by  payment  or  set-off,  he 
would  be  equally  entitled  to  judgment.  If  that  rule  had  not  been  adopted  in 
the  action  of  debt,  the  greatest  inconvenience  would  have  ensued,  and  a 
defendant  could  not  have  been  secure  unless  this  construction  were  put  upon 
the  plea  of  set-off;  viz.,  that  the  defendant  undertakes  to  prove  that  the 
plamtiff  is  indebted  to  him  in  an  equal  or  a  larger  sum  than  he  is  indebted  to  the 
plaintiff.  So  that  if  after  taking  off  so  much  of  the  plaintiff's  claim  as  is  answered 
by  the  other  pleas,  the  defendant  can  in  the  form  of  a  set-off  show  that  a 
greater  amount  remains  due  to  him  than  he  shall  be  found  mdebted  to  the 
plaintiff,  he  is  entitled  to  have  a  general  verdict  entered  for  him.  That  is  the 
reaM)nable  and  fair  construction  of  a  plea  of  set-off,  and  seems  quite  essential 
to  the  ends  of  justice.  But  it  is  quite  different  to  say  that  such  construction 
shall  be  put  upon  the  plea  where  there  is  no  answer  to  the  rest  of  the  plaintiff's 
demand.  The  plea  means  that  the  plaintiff  is  indebted  to  the  defendant  in  u 
sum  greater  than  that  claimed  in  the  declaration,  so  that  according  to  the 
strict  mode  of  construction,  the  plea  in  an  action  of  debt,  would  amount  to  an 
admission  of  the  whole  demand ;  in  assumpsit,  of  some  demand  being  due  to 
the  plaintiff,  and  whatever  that  might  be,  the  plaintiff  would  be  entitled  to 
judgment  in  de&ult  of  the  defendant's  undertaking  to  prove  the  plea.  How- 
ever the  latitude  alluded  to  has  been  introduced  in  the  case  above  mentioned, 
and  the  plea  of  set-off  has  been  construed  under  peculiar  circumstances,  as 
entitling  the  defendant  to  prove  due  to  himself  as  much  as  he  can,  which  may 
be  taken  in  connection  with  the  other  pleas  as  an  answer  to  the  plaintiff's 
case,  yet  I  cannot  agree  to  put  such  a  construction  on  the  plea,  as  to  entitle 
the  defendant  to  a  verdict  where  he  does  not  succeed  in  showing  that  the 
plaintiff  is  indebted  to  him  in  an  equal  or  greater  sum  than  he  is  to  the 
plaintiff  on  the  whole  record.  I  concur  in  the  judgment  of  the  Court  of 
Queen's  Bench  in  the  case  of  Moore  v.  Butlin,  and  the  reasons  there  given  for 
not  dividing  the  plea  of  set-off  are  to  my  mind  perfectly  satisfactory. 

Rule  discharged. 

(c)  Moore  v,  Butlin. 
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Exchequer. 


Attobney-General  v.  Mangles  and  others. 


til^l^^l    JNFORMATION  for  legacy  duties,— The  information  stated,  that  thereto- 
ing  certain  fore,  and  after  the  3 1st  August,   1815,  to  wit,  on  the  7th  of  Juljf,  1831, 

^^sacies,  be-  {q  the  county  aforesaid,  one  John  Christie  made  his  last  will  and  testament  in 
hU^xecuton,  writing,  duly  executed  and  attested,  according  to  the  form  of  the  statute  In 
&c.,there8idue  that  case  made  and  provided,  for  the  passing  of  real  estates,  and  thereby  ap- 
^""Sid  ^?-  PO"»ted  Caroline  Ckristie,  his  wife,  C.  J.  Falconer,  Robert  Mangles,  H.  BoUm, 
8oiial,  upon  T,  Edgar,  P.  Christie^  and  T.  TVeacher,  to  be  executors  and  trustees  of  bis 
said  will ;  and  the  said  /.  Christie,  by  his  said  will,  after  giving  certain  lega- 
cies and  making  certain  bequests  as  therein  particularly  mentioned,  gave,  and 
demised,  and  bequeathed  unto  his  said  executors  therein  named,  tbeir  heirs, 
executors,  and  administrators,  all  the  rest  and  residue  of  his  estates,  real  and 
personal,  upon  the  following  trusts,  viz.  upon  trust,  at  such  times  as  they  his 
said  executors  might  think  expedient,  to  sell,  convey,  or  otherwise  convert 
into  money,  the  same  or  any  part  thereof;  for  which  purpose  the  said  testator, 
by  his  said  will,  declared  that  the  receipts  of  his  said  executors  ahoald  be 
sufficient  discharges  to  all  purchasers,  who  should  not  be  bound  to  see  to  the 
application  of  their  purchase-monies.  And  the  said  testator,  by  bis  said  will 
dir^ted,  that  the  dear  proceeds  of  his  estates,  and  all  other  his  property  not 
specially  bequeathed,  should  be  applied  and  disposed  of  as  follows,  viz.  the 
sum  of  20,000/.  should  be  paid  or  invested  upon  the  tnists  of  his  marriage 
settlement,  directed  by  the  Court  of  Chancery,  in  the  suit  instituted  relating 
thereto ;  and  that  his  trustees  should  invest,  in  their  own  names,  the  sum  of 
30,000/.  and  pay  the  interest  or  dividends  thereof  to  his  wife  during  her  life, 
if  she  should  not  re-marry,  and  upon  her  death  or  re-marriage,  that  the  aaid 
30,000/.  should  sink  into  the  residue  of  his  estate.  And  the  said  testator,  by 
his  said  will  directed,  that  all  the  residue  of  his  estate  should  be  invested  as  it 
should  be  realized,  and  should  be  divided  amongst  all  his  the  said  testalor*8 
children,  in  such  shares  and  proportions,  that  his  the  said  testator's  son,  then 
bom,  should  take  four  shares,  any  other  son  or  sons  which  he  the  said  testator 
might  have,  should  take  three  shares  each ;  but  if  his  the  said  testator's  son, 
u-e'spedfiedhi  then  bom,  should  die  before  attaining  the  age  of  twenty-one  years,  and  with- 
the  will  of  tes-  Q^t  leaving  issue,  the  said  testator,  by  his  said  will  directed,  that  his  the  said 
with  respect'    testator's  next  son  should  take  four  shares ;  or  if  he  the  said  testator  should 

to  certain  be-     have  no  other  son,  then  that  his  the  said  testator's  eldest  daughter  should  take 

quests  of  per. 

tonal  Tpmpertif 

to  testator's  sisters ;  and  he  directed  thtt  the  trustees  should  have  AiU  power  in  making  tocb 

sales,  of  cauting  any  part  of  the  real  or  personal  estate  to  be  valued  instead  qf  being  sold, 

and  of  allotting  such  part  to  any  of  his  children  at  the  amount  of  the  valuatUm,  as  part  of 

his  or  her  proportion  of  hii  residuary  estate,  but  to  be  considered  as  personal  property. 

The  trustees  sold  the  personal  and  a  large  portion  of  the  real  estate ;  and  the  residue  of  the 
real  estate  they  caused  to  be  valued,  and  allotted  the  same  to  the  son  at  the  amount  of 
valuation.    The  proceeds  of  the  estate,  which  had  been  sold,  they  divided  amongst  the 

-^^tcrs,  accordhag  to  the  respective  shares  : — Held,  that  legacy  duty  was  payable  only  on 
jnount  of  that  part  of  the  estate  which  had  been  actuaUy  sold. 


trust,  at  such 
times  as  they 
should  think 
fit,  to  sell,  con- 
vey, or  other- 
toise  convert 
into  money, 
the  same  or 
any  part 
thereof.    He 
also  directed 
that  the  resi- 
due of  his  es- 
tate should  be 
invested  as  it 
should  be  re- 
lized,  and 
should  be  di- 
vided amongst 
his  children  in 
cei-tain  speci- 
fied shares  and 
proportions ; 
that  in  case 
any  of  his 
daughters 
should  marry 
under  twenty- 
one,  the  trus- 
tees should 
settle  her  for- 
tune upon 
such  trusts  as 


EASTER  TERM,  1839. 


75 


three  sharei.  And  the  said  testator,  hy  his  said  yiIW  directed,  that  in  the 
event  of  any  of  his  the  said  testator's  children  dying  under  the  age  of  twenty- 
one  years,  and  without  issue,  his  or  her  legacy  or  share  should  be  considered 
ajB  having  lapsed.  And  it  was  further  directed  by  the  said  will,  that  in  case 
any  of  his  the  said  testator's  daughters  should  marry  under  the  age  of 
twenty-one  years,  his  the  said  testator's  trustees  should  settle  her  fortune 
apon  such  trusts,  for  the  benefit  of  herself  and  her  issue,  and  with  the  like 
trusts  and  remainders  over,  in  favour  of  his  the  said  testator's  other  children, 
as  were  specified  in  the  will  of  the  said  testator's  father,  with  respect  to  cer- 
tain bequests  of  personal  property,  to  the  sisters  of  the  said  testator  therem 
contained.  And  the  said  testator,  by  his  said  will  directed,  that  the  said 
trustees  should  have  the  discretion,  during  the  minorities  of  the  said  respec- 
tive children,  of  applying  any  part  of  the  income  of  their  respective  fortunes 
for  their  maintenance  and  education,  and  that  in  such  way  and  by  such  hands 
as  they  his  said  trustees  should  think  fit,  and  also  of  advancing  any  part  not 
exceeding  one-half  of  the  capital  of  the  respective  fortunes  of  his  the  said 
testator's  children,  for  establishing  the  said  children  in  marriage,  or  otherwise 
in  life.  And  the  said  testator,  by  his  said  will  further  directed,  that  his  trns- 
tees  should  have  full  power,  in  making  such  sales  as  in  the  said  will  were 
directed,  to  resort  to  either  public  or  private  sale,  and  to  buy  in  at  public  sale 
and  resell,  and  should  also  have  the  discretion  to  defer  any  sale,  so  long  as 
they  might  think  fit,  and  of  causing  any  part  or  parts  of  his  the  said  testator's 
real  or  personal  estates  to  be  valued  instead  of  being  sold,  and  of  alloting 
BQch  parts  to  any  or  cither  of  his  the  said  testator's  children,  at  the  amount  of 
the  valuation,  as  a  part  of  his  or  her  proportion  of  his  the  said  testator's 
residuary  estate,  but  to  be  considered  as  personal  estate,  and  subject  to  the 
trusts  in  the  said  will  declared  respecting  such  proportions  of  residuary 
estate.  And  in  case  of  any  such  allotments,  his  the  said  testator's  trustees 
should  have  discretionary  powers  of  leasing  and  managing  such  respective 
allotments  during  the  minorities  of  his  the  said  testator's  children,  and  the 
like  powers  as  to  all  his  the  said  testator's  freehold  and  leasehold  properties* 
until  the  same  should  be  sold. 

The  information  then  went  on  to  allege,  that  on  the  10th  of /tf/y,  1831,  the 
said  /.  Christie  died,  without  altering  or  revoking  his  said  will ;  that  he  had 
one  brother  and  two  sisters,  who,  together  with  the  said  John  Christie,  were 
severally  named  in  the  will  of  the  said  Johm  Christie's  father ;  and  it  then  set 
out  his  father*s  will  before  referred  (which  did  not  appear  to  be  sufficiently 
material  to  the  present  case  to  reqmre  insertion).  The  information  then  al- 
leged, that  the  testator,  at  the  time  of  the  making  of  his  will,  and  thence 
until  and  at  the  time  of  his  death,  was  seised  and  possessed  of  divers  freehold 
and  copyhold  estates  of  great  value,  to  wit,  freehold  estates  of  the  value  of 
200,000/.,  and  copyhold  estates  of  the  value  of  100,000/.,  and  was  also, 
before  and  at  the  time  of  his  death,  possessed  of  certiun  leasehold  and  per- 
sonal property  of  great  value,  to  wit,  leasehold  property  of  the  value  of 
100.000/.,  and  personal  property  of  the  value  of  100,000/.  *  lliat  the  said 
/.  Christie,  at  the  time  of  his  death,  had  one  son  and  four  daughters,  viz., 
William  John  Christie,  Caroline  Christie  the  younger,  Charlotte  Christie,  Anna 
Christie,  and  Mary  Christie,  and  that  the  said  testator  died,  leaving  bis  said 
several  children,  and  also  the  said  Robert  Mangles,  H.  BoUero,  T.  Edgar,  and 


Bxchequer. 


Attormit- 
Qbitksal 

f». 
Mamolm. 


76 


T£RM  REPORTS  in  thk  EXCHEQUER. 


Exchequer. 

Attorney- 
Gknkral 

V, 

Manolks. 


P.  Christie,  respectively  bim  surviving.  That  the  said  Robert  Mangles,  &c. 
after  the  decease  of  the  testator,  to  wit,  on  &c.,  took  upon  themselves  the 
burthen  of  the  execution  of  the  said  will,  and  then  and  there  paid  and  satisfied 
the  funeral  expenses,  and  also  the  just  debts  of  the  testator,  and  also  the 
said  legacies  and  bequests  given  by  the  said  will  of  the  said  /.  Christie,  save 
and  except  the  said  residue  so  devised  and  bequeathed  as  aforesaid.  That 
the  residue  of  the  real  and  personal  estate  and  effects  of  the  testator,  remain- 
ing after  the  payment  of  the  funeral  expenses,  debts,  legacies  and  bequests,  so 
paid  and  satisfied  as  aforesaid,  then  and  there  was  of  great  value,  to  wit,  of 
the  value  of  320,000/*,  and  that  the  same  then  and  there  remained  and  waa  in 
the  possession  of  the  said  R.  Mangles,  &c.,  as  such  executors  as  aforesaid,  who 
then  and  there  were  seised  and  possessed  thereof  respectively,  upon  the  trust  ^ 
and  for  the  purposes  in  the  said  yviH  in  that  behalf  specked,  and  thereinbefore  set 
forth;  and  it  then  and  there  became  and  was  the  duty  of  the  said  R,  Mangle*, 
&c.  to  sell,  convey,  or  otherwise  convert  into  money,  the  said  residue  of  the  real 
and  personal  estate  of  the  sud  testator,  and  to  apply  and  dispose  of  the  prooeedb 
thereof  in  the  manner  and  for  the  purposes  in  the  said  will  mentioned ;  or,  sf 
they  thought  fit,  to  cause  anyparf  or  parts  of  the  said  residue  to  be  valued  instead 
of  being  sold,  to  allot  such  part  or  parts  to  any  or  either  of  the  said  children  of  the 
said  testator,  at  the  amount  of  the  valuation,  as  a  part  <tf  his  or  her  proportion 
of  the  said  residuary  estate,  but  to  be  considered  as  personal  estate,  and  subject  to 
the  trusts  in  the  will  respecting  such  proportions  of  the  said  residuary  estate. 
That  the  said  R.  Mangles,  &c.,  after  the  decease  of  the  said  testator,  to  wit,  on 
&c.,  in  &c.,  sold  and  converted  into  money  certain  real  estates,  being  a  large 
part  of  the  said  residue  of  the  real  and  personal  estate  of  the  testator,  to  wit,  the 
amount  of  180,000/.,  and  also  then  and  there  caused  to  be  valued  certain  other 
real  estates,  being  the  remaining  part  of  thesaid  residue  of  the  real  and  personal 
estate  of  the  said  testator,  which  consisted  of  real  estate,  and  the  same  was 
then  and  there  valued  at  a  large  sum  of  money,  to  wit,  90,000/.  The  infra-- 
mation  then  proceeded  to  allege,  that  after  deducting  from  the  warn  of 
320,000/.,  being  the  total  amount  of  the  residue,  the  two  sums  of  20,000/, 
and  30,000/.  directed  to  be  applied  for  the  purposes  of  the  marriage  settle- 
ment and  the  benefit  of  the  wife  of  the  testator,  the  remaining  part  of  the 
residue  being  of  large  amount,  to  wit,  to  the  amount  of  270,000/.,  then  and 
there  became  and  was  divisible  ftmongst  the  said  one  son  and  four  daughters 
of  the  testator,  in  the  manner  and  in  such  shares  and  proportions  as  in  the 
said  will  in  that  behalf  directed^  viz.  the  sum  of  90,000/.,  being  four  shares 
or  parts  of  the  said  sum  of  270,000/.,  the  whole  into  twelve  shares,  being 
divided,  then  and  there  became  and  was  the  share  and  proportion  of  the  said 
W.  /.  Christie,  as  bemg  the  only  son  of  the  said  testator,  and  four  Boma  of 
45,000/.  each,  such  sums  being  each  of  them  two  parts  or  shares  of  the  said 
sum  of  270,000/.,  then  and  Uiere  became  and  were  respectively  the  shares 
and  proportions  of  each  of  the  said  daughters  of  the  said  testator,  lliat 
the  duty  which  ought  to  have  been  paid  for  and  in  respect  of  the  said  shares 
of  the  said  residue  to  the  children  of  the  testator,  according  to  the  provisioDs 
of  the  statute  m  that  behalf  made  then  and  there,  amounted  to  a  large  sum 
of  money,  to  wit,  the  sum  of  2,700/.  That  the  said  R.  Mangles,  &c.,  alter 
the  decease  of  the  testator,  and  after  they  had  so  taken  upon  themselves  the 
burthen,  &c.,  and  after  the  said  valuation,  &c.,  to  wit,  on,  &c.,  alloted  unto 
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the  said  W.  J,  Christie,  then  and  there  being  the  only  son  of  the  said  testa- 
tor,  the  said  real  estates,  being  the  said  portion  of  the  said  residue  of  the  real 
and  personal  estate  of  the  said  testator,  which  had  been  so  valued  at  90,000/. 
at  the  amount  of  that  valuation,  as  and  for  his  share  and  proportion  of  the 
said  residue,  under  and  by  virtue  of  the  will,  and  then  and  there  required  for 
the  benefit  of  the  said  W.  /.  Christie,  the  said  portion  of  the  said  residue  so 
valued  as  aforesaid,  and  being  of  the  said  amount,  without  having  first  paid 
the  duty,  to  wit,  the  sum  of  900i.,  then  and  there  chargeable  for,  &c„  in 
respect  of  the  said  bequest  to  the  said  W,  J.  Christie,  There  was  a  similar 
allegation  as  to  the  180,000/.,  the  proceeds  of  the  sale  oi  die  estate  retained 
for  the  benefit  of  the  four  daughters. 

To  both  these  breaches  there  was  a  general  demurrer,  and  joinder  in  de- 
murrer. 

The  points  marked  for  argument  on  the  part  of  the  defendants  were —first, 
the  defendants  contend  that  under  the  Act  55  Crso,  3,  c.  184,  schedule  part  3, 
tit.  "  LegaciiH,"  no  duty  is  payable  in  respect  of  the  land  allotted  by  virtue 
of  the  power  to  allot,  contained  in  the  will  of  John  Christie ;  secondly,  that 
under  the  same  Act  no  duty  is*  payable  in  respect  of  the  land  sold,  as  men- 
tioned in  the  first  count  of  the  information. 

The  points  marked  on  the  part  of  the  Attorney^Oenerd  were  as  follows. 
The  Attcmey-Generd  daims  the  payment  of  the  legacy  duty,  under  the  45 
Geo.  3,  c.  28,  ss.  1  &  4 ;  and  55  Geo,  3,  c.  184,  schedule  part  3,  tit.  "  Le- 
gacies," in  respect  of  the  share  allotted  to  W,  J,  Christie  in  real  estate,  and 
valued  at  90,000/. ;  and  also  in  respect  of  the  said  sum  of  180,000/.,  bebg 
the  proceeds  of  that  part  of  the  residue  of  the  testator's  estate,  being  real 
estate,  which  had  been  sold  and  converted  into  money  pursuant  to  the  direc- 
tions in  the  said  will.  And  the  Attorney-General  will  argue  that  such  duty  is 
due  and  payable,  because,  by  the  will,  a  direction  is  given  to  the  executors  to 
sell  the  real  estate  devised ;  and  furthef » that  the  efiect  of  such  direction  is 
not  controlled  by  the  discretionary  power  given  to  the  trustees  to  allot  por- 
tions of  the  real  estates,  for  it  is  expressly  provided  by  the  testator,  that  any 
portion  allotted  shall  be  considered  as  personal  estate,  and  shall  be  taken  as 
such  by  the  allottee  at  the  amount  at  which  it  has  been  valued ;  such  allot- 
ment, therefore,  being  but  a  sale  of  the  allotted  portion  to  the  allottee. 

Wightman,  in  support  of  the  demurrer. — By  the  terms  of  the  will,  the  exe- 
cutors are  vested  with  a  discretion  as  to  whether  or  no  they  will  sell  the  real 
estate.  The  question,  therefore,  will  turn  on  the  construction  to  be  put  on  the 
55  Geo,  3,  c.  184,  sched.  3,  tit.  "  Legacies/*  the  words  of  which  are,  "  For 
the  clear  residue  when  given  to  one  person,  and  for  every  share  of  the  clear 
residue  when  given  to  two  or  more  persons  of  the  monies  to  arise  fifom  the 
sale*  mortgage*  or  other  disposition  of  every  real  or  heritable  estate  directed 
to  be  sold,  &c."  The  fund  to  be  chargeable  must  be  a  legacy  arising  from  per- 
sonal property,  or  from  land  directed  by  the  will  to  be  sold.  Though  it  is 
admitted,  that  if  the  land  be  directed  to  be  sold,  and  is  not  sold,  but  taken  by 
the  object  of  the  bounty,  the  legacy  duty  would  attach.  The  Attorney -Generai 
V.  Holford  (a)  is  an  authority  to  that  effect.  But  there  the  will  contained  an 
absolute  direction  to  sell  at  all  events,  and  the  legatee  having  consented  to 
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accept  the  land,  it  wis  ooiuidered  for  the  purpose  of  legacy  dutjr,  aa  if  it  had 
in  fiict  heen  sold. — [Parke,  B.— There  is  no  doubt  upon  the  second  question. 
The  duty  is  clearly  payable  in  respect  of  the  land  actually  sold.] — [Lord 
Ahinger,  C.  B. — The  only  question  is«  whether  the  trustees  have  an  optioD 
to  sell  or  not.] — ^The  trustees  arc  by  no  means  bound  to  sell,  but  may  if  they 
please  avoid  a  sale  altogether.  Ilie  words  "  to  be  considered  as  peraonal 
estate*'  can  have  no  effect  whatever,  unless  in  legal  construction  it  be  personal 
estate ;  the  testator  directing  that  it  shall  be  considered  as  personal  estate, 
win  have  no  weight,  for  if  the  converse  of  the  proposition  be  taken,  and  the 
direction  was,  that  personal  property  should  be  considered  as  real  estate,  it 
could  not  on  that  account  be  less  liable  to  legacy  duty.  In  re  Evmu  (k)  re- 
sembles the  present  case ;  there  Jiord  Lyndhnntt  in  delivering  the  judgment 
of  the  Court,  observes  that  no  case  had  hitherto  gone  so  far  as  to  say  that 
duty  was  payable,  when  there  was  not  either  an  express  direction  to  sell,  or  a 
manifestation  in  the  will  of  the  intention  of  the  testator  that  there  should  be 
a  sale.  The  present  case  b  within  the  rule  there  laid  down.  There  is  neither 
a  specific  direction  to  sell ;  nor  does  it  appear,  taking  the  whole  will  together, 
that  there  was  any  necessity  for  selling.  It  is  true,  that  at  the  commence- 
ment of  the  will,  the  estates,  both  real  and  personal,  are  conveyed  to  trustees 
upon  trust,  at  such  times  as  they  might  think  expedient  to  sell,  convey,  or 
otherwise  convert  into  money ;  and  it  may  be  admitted,  that  if  that  had  been 
the  only  direction,  it  might  have  been  said  that  there  was  an  express  direction 
to  the  trustees  to  sell,  and  although  by  arrangement  with  the  legatees  the 
land  was  taken  at  a  valuation,  still  the  duty  would  have  attached.  But  if 
the  subsequent  part  of  the  will  be  looked  at,  it  will  be  found,  that  so  far  from 
there  being  a  direction  to  sell,  there  is  the  widest  discretion  given  to  the 
trustees  as  to  whether  they  should  sell  at  all. 


The  Court  called  upon — 

The  Soiicitor-General  co«/ra.— The  legacy  duty  is  payable  upon  the  wbole 
estate.  If  a  direction  to  sell  is  to  be  ascertained  from  the  context  of  the 
will,  it  is  sufficient  to  make  the  property  chargeable,  though  there  be  no  ex- 
press words  to  that  e£fect.  It  is  clear  that  the  testator  intended  that  the 
property  should  be  sold.  He  directs  that  all  the  residue  of  his  estate 
should  be  divided  into  twelve  parts,  four  of  which  were  to  go  to  the  son  and 
two  to  each  of  the  four  daughters.  That  is  an  express  direction  to  convert 
i  nto  personalty  for  the  purpose  of  distribution.  Then  there  is  this  important 
direction,  "  that  in  the  event  of  any  of  his  the  testator's  children  dying  under 
the  age  of  twenty-one  years,  and  without  issue,  his  or  her  legacy  or  share 
should  be  considered  as  having  lapsed'* — and,  "  that  in  case  any  of  his  daugh- 
ters should  marry  under  the  age  of  twenty-one  years,  his  trustees  ahcndd 
settle  her  fortune  upon  such  trusts,  for  the  benefit  of  herself  and  her  issoe, 
and  with  the  like  trusts  and  remainders  over  for  his  other  children,  as  were 
specified  in  the  will  of  his  father."  The  will  further  directs  that  the  trustees 
should  have  the  discretion  during  the  minorities  of  the  testator^s  respective 
children  of  applying  any  part  of  the  income  of  their  respective  fortunes  for 
their  maintenance  and  education,  and  that  in  such  way  and  by  such  hands  as 
they  his  said  trustees  should  think  fit ;  and  also  of  advancing  any  pert  not  ex- 
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ceeding  one-half  of  the  capital  of  the  respective  fortnnefl  of  bis  children  for 
establishing  the  said  children  in  marriage,  or  otherwise  in  life.  That  provision 
coald  never  be  carried  into  effect,  unless  the  whole  property  were  converted 
into  money.  Then  as  to  the  power  of  allotment,  it  is  submitted  that  it  was 
never  intended  to  interfere  with  the  direction  eventually  to  sell.  It  is  said 
that  a  party  cannot  give  to  real  estate  the  character  of  personalty,  by  merely 
directing  that  it  shall  be  so  considered.  It  is  true  that  you  cannot  impress 
upon  real  estate  such  a  character  as  to  render  it  descendible  according  to  the 
rules  applicable  to  personal  estate ;  but  in  settlements  it  is  in  effect  done  by 
directing  the  real  estate  to  be  cold.  The  words,  "  shall  be  considered  as  per- 
sonal estate/*  means  that  the  trustees  may  defer  the  sale  as  long  as  they  think 
fit,  but  that  the  whole  shall  eventually  be  sold.  Now,  as  to  the  provision 
respecting  any  of  the  children  dying  under  twenty-one,  suppose  the  son  had 
married  at  the  age  of  nineteen,  and  had  issue  two  sons,  and  died,  did  the  tes- 
tator intend  that  the  trustees  should  have  the  option  of  saying  whether  the 
second  son  was  to  be  a  beggar  or  to  have  forty  thousand  pounds.  Besides 
the  shares  of  the  daughters  are  directed  to  be  settled  in  the  same  mode  as  the 
shares  of  the  testator^s  sisters  are  settled  under  the  will  of  their  father.  By 
that  will  the  fortune  of  each  daughter  was  to  be  settled  on  her  for  life,  re- 
mainder to  the  husband  for  life  in  case  she  married,  and  afterwards  to  be  di- 
vided amongst  the  children  of  the  marriage.  Suppose  under  such  a  settle- 
ment, a  child  had  died  in  the  lifetime  of  its  parent,  leaving  issue,  the  share  of 
such  child  would  have  gone  amongst  the  issue  as  personal  estate.  Besides, 
what  estate  does  any  party  take  with  property  to  be  allotted  ?  If  a  daughter 
should  marry  under  twenty-one,  and  afterwards  the  trustees  allot  the  estate, 
in  what  way  is  it  to  be  conveyed.  In  the  case  of  Inre  Evans  this  difficulty  did 
not  arise,  because  there  the  property  was  directed  to  be  divided  into  three 
shares  for  three  persons,  who  were  to  take  for  life ;  and  after  their  death  it 
was  to  be  divided  amongst  the  children,  as  tenants  in  common,  and  their  re- 
spective heirs,  executors,  and  administrators.  Up  to  the  clause  of  allotment, 
the  trusts  of  the  will  were  to  convert  the  whole  estate  into  money,  and  divide 
it  in  certain  proportions  amongst  his  children ;  but  as  the  children  are  under 
age,  and  it  will  be  necessary  first  to  ascertain  what  each  is  to  have,  the  testa- 
tor obviates  the  difficulty  by  allowing  the  trustees  to  allot  any  part  of  the 
estates  to  either  of  the  children  as  his  share ;  but  nevertheless  "  to  be  consi- 
dered as  personal  estate,  and  subject  to  the  trusts  declared  as  to  the  residuary 
estate."  These  latter  words  must  be  struck  out,  unless  the  Ck>urt  hold  this 
a  direction  to  turn  the  estate  into  money. — [Parke,  B. — In  the  other  point 
of  view,  you  must  strike  out  the  words  **  and  of  causing  any  part  or  parts  of 
the  testator's  real  or  personal  estate  to  be  valued  instead  of  being  sold."] 


ATTORlfST- 

Gkmbbal 

V. 

Manglss. 


Wifhiman,  in  reply,  was  stopped  by  the  Court. 


Lord  Abinoie,  C.  B.^It  is  admitted  on  all  hands,  that  for  that  portion  of 
the  estate  which  has  been  sold,  the  legacy  duty  is  payable.  Tlie  only  question 
is  as  to  the  remainder,  and  that  turns  upon  a  very  narrow  ground,  viz.,  whe- 
ther the  trustees  had  a  discretion  to  sell  or  not.  The  argument  of  the  Soli* 
ciioT'Ceneral  is  this,  that  certain  cases  may  occur  in  which  it  would  be  very 
difficult  to  exercise  a  discretion  ;  but  I  think  that  we  are  not  to  judge  by  that 
nice  disquisition  of  cases  which  may  possibly  occur.     The  trustees  have  a 
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diflcretion  which  they  may  exercise,  and  that  diBtinguishes  this  case  from  those 
which  have  been  decided  as  to  a  direction  to  sell.  I  think,  therefore,  that  the 
judgment  must  be  against  the  crown  as  to  that  point. 

Parkb,  B. — The  crown  is  clearly  entitled  to  the  legacy  duty  with  reqiect 
to  that  part  of  the  estate  which  is  sold.  As  to  the  remainder,  the  question  is, 
whether  taking  the  whole  will  together,  there  is  a  direction  to  the  trustees  to 
convert  the  estate  into  money,  or  whether  it  is  left  to  the  discretion  to  seU  or 
not.  No  doubt,  according  to  the  authority  of  the  Advocate-Gaieral  t.  Ranuays 
Drustees  (c),  the  words  of  discretion  may  be  so  controlled  as  to  become  di- 
rectory, and  in  that  case  the  legacy  duty  would  attach.  Here  there  is  a  dis- 
cretion not  to  sell  in  certain  cases.  The  will  provides  that  the  trustees  may 
resort  to  a  public  or  private  sale.  It  gives  them  the  power  of  selling,  or  of 
deferring  the  sale,  and  of  causing  any  part  of  the  estate  to  be  valued,  not 
before  it  is  sold ;  but  instead  of  being  sold,  I  admit  that  there  may  be  some 
difficulty  in  treating  it  as  personal  estate,  subject  to  all  the  trusts  in  the  will, 
and  that  it  may  be  difficult  for  tiie  trustees  to  comply  with  the  directions 
given  in  this  part  of  the  will ;  but  at  the  same  time  I  cannot  say  that  there 
is  no  discretion  not  to  seU,  and  if  they  think  fit  not  to  sell  the  duty  does  not 
attach. 


ALiiSRBON,  B. — According  to  the  case  of  the  Adwtcute- General  v.  RamuBjf's 
Trustees,  if  there  be  words  of  discretion,  they  may  be  controlled  by  the  other 
parts  of  the  will,  so  as  to  be  in  fact  words  of  direction.  Here  it  is  not  so. 
The  SoUciior^General  has  argued  that  it  would  be  very  difficult  to  carry  that 
discretion  into  effiect,  in  certain  cases,  which  he  has  put,  with  which  I  agree ; 
but  those  ingenious  cases  may  never  occur  at  all.  The  testator  might  have 
meant  to  give  a  discretion  for  the  purpose  of  enabling  the  trustees  to  seU,  in 
order  to  get  rid  of  any  difficulty  which  might  arise ;  but  in  case  the  drcura- 
stances  of  the  family  were  such  as  not  to  require  it,  then  that  they  might  aUot 
the  real  estate.  Unless  the  discretion  is  taken  away,  at  all  events  the  case  i$ 
not  within  the  authority  of  the  Advocate-Geneml  y,  Ramsay's  Trustees.  In 
many  cases  it  mighjt  be  the  duty  of  the  trustees  to  allot  this  as  land. 


Maulb.  B.,  concurred. 


Judgment  for  the  defendants, 
(c)  2C.M.frR,224. 


Holt  v.  Mibrs. 


^.agreed with     ASSUMPSIT  by  the  payee  against  the  maker  of  a  promissory  note  for 
200/!  Inn^"  21/.  10».,  dated  the  4th  of  September,  payable  one  month  after  date. 

est  after  the      There  was  also  a  count  upon  an  account  stated, 
rate  of  U.  in 

the  pound  per  month»  and,  for  the  purpose  of  evading  the  usury  laws,  the  sums  advanced 
were  to  be  secured  by  pioniisaory  notes,  payable  one  month  after  date,  and  renewable  when 
^Mc,  and  for  each  renewal  It.  in  the  pound  was  to  be  paid  :—Heid  that  the  notes  were  ren- 
-d  valid  by  the  3  ft  4  Hm  4,  c.  98,  s.  7,  and  7  mu,  4,  and  I  Vic.  c.  80. 
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The  defendant  pleaded,  as  to  the  first  count,  that  before  the  making  of  the  Sgt^stpur. 
said  promissory  note,  to  wit,  on  the  20th  day  of  April,  1838,  it  was  cormptly,  holt 
and  agamst  the  form  of  the  statote  in  that  case  made  and  provided,  agreed  ^* 
by  and  between  the  defendant  and  one  Thomas  WMfmarsh,  that  the  said 
Thonuu  Whitmarsh  should  advance  and  lend  to  the  defendant  the  sum  of  200/., 
and  that  the  same  should  be  a  continuing  loan  so  long  as  the  defendant  should 
pay  the  usurious  interest  for  the  said  loan  as  is  next  hereinafter  mentioned, 
or  for  such  portion  thereof  as  he,  the  said  Thomas  Whitmarsh,  should  advance 
and  lend  to  the  defendant ;  and  that  it  was  then  and  there  further  corruptly 
agreed,  &c.,  that  he  should  pay  the  said  T.  Whitmarsh  Is.  m  the  pound  for 
each  month,  for  forbearing  and  giving  day  of  payment  for  such  sums  as  the 
said  T.  Whitmarsh  should  advance  and  lend  to  the  defendant,  which  said  Is, 
per  pound  per  month  amounts  to  more  than  5/.  per  cent,  per  annum ;  and 
that  it  was  further  agreed,  in  order  to  evade  the  said  statute,  and  by  way  of 
cunning  shifts  and  device,  that,  at  the  time  he,  the  said  T.  Whitmarsh^  should 
advance  and  lend  to  the  defendant  any  portion  of  the  said  sum  of  200/.  the 
defendant  should  make  and  deliver  to  the  said  T.  Whitmarsh  his  promissory 
note,  payable  at  one  month  after  date,  and  that  the  said  note  or  notes  should 
be  respectively  renewed  at  the  several  times  when  the  same  should  be  respec- 
tively fall  due,  for  one  month ;  and  that  on  each  of  such  renewals  the  said 
71  Whitmarsh  should  receive  from  the  defendant  the  sum  of  Is.  in  the  pound 
by  way  of  discount  for  the  same,  &c.  The  plea  went  on  to  aver,  that,  in 
pursuance  of  such  corrupt  bargain  and  agreement,  the  said  T.  Whitmarsh,  on 
the  20th  April,  1838,  did  advance  and  lend  to  the  defendant  the  sum  of  SO/., 
for  which  the  defendant  then  and  there  made  and  delivered  his  promissory 
note  for  30/.,  payable  at  one  month,  to  the  said  T.  Whitmarsh ;  and  the  said 
T.  Whitmarsh  did  then,  in  pursuance  of  the  said  corrupt  bargain  and  agree- 
ment, take  and  receive  from  the  defendant  the  sum  of  SOs.,  as  and  by  way  of 
discount  on  the  same ;  and  the  said  note,  when  it  fell  due,  was  successively 
renewed  on  the  22d  of  May,  25th  of  June,  26th  of  July,  26th  of  August, 
and  28th  of  December;  upon  each  of  which  several  renewals  the  said  T. 
Whitmarsh  took  and  received,  in  pursuance  of  tlie  said  corrupt  bargain,  &c., 
the  several  sums  of  ZOs.  for  each  renewal  by  way  of  discount ;  that,  in  further 
pursuance  of  the  said  corrupt  bargain,  the  said  T.  Whitmarsh,  on  the  4th  of 
August,  1838,  advanced  and  lent  to  the  defendant  the  further' sum  of  21/.,  on 
the  defendant's  note,  bearing  date  the  said  4th  of  August,  payable  one  month 
after  date,  and  did  then  take  and  receive  of  the  defendant  1/.  lOs.,  by  way 
of  discount,  and  the  said  note,  when  it  became  due,  was  renewed  on  the 
4th  of  September,  which  said  last-mentioned  note  is  the  note  mentioned  in 
the  first  count  of  the  declaration,  and  was  made  payable  to  the  plaintiff,  as 
attorney  to,  and  trustee  for,  the  said  T.  Whitmarsh,  which  said  several  sums 
of  money  amount  to  a  larger  sum  than  5/.  per  cent.,  &c.,  against  the  form  of 
the  statute  in  such  case  made  and  provided.  The  replication  denied  the  agree- 
ment stated  in  the  plea. 

At  the  trial  before  Oumey,  B.,  at  the  sittings  after  last  Michaelmas  Term, 
the  defendant  obtained  a  verdict,  havmg  proved  the  facts  alleged  in  the  plea. 
In  Hilary  Term,  Erie  obtained  a  rule  to  shew  cause  why  judgment  should  not 
be  entered  for  the  plaintifif  non  obstante  veredicto^  on  the  ground  that  since  the 
Stat.  3  &4  WiU.  4,  c.  18.  s.4,  and  7  fFiff.  4,  &  1  Ffc.c.  80,  theCacts  stated 
in  the  plea  were  no  answer  to  the  action. 
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discretion  which  they  may  exercise,  and  that  distinguishes  this  case  from  those 
which  have  been  decided  as  to  a  direction  to  sell.  I  think,  therefore,  that  the 
judgpoaent  must  be  against  the  crown  as  to  that  point. 

Parkb,  B. — ^The  crown  is  clearly  entitled  to  the  legacy  duty  with  respect 
to  that  part  of  the  estate  which  is  sold.  As  to  the  remainder,  tiie  question  is, 
whether  taking  the  whole  will  together,  there  is  a  direction  to  the  trustees  to 
convert  the  estate  into  money,  or  whether  it  is  left  to  the  discretion  to  seB  or 
not.  No  doubt,  according  to  the  authority  of  the  Advocate-General  t.  Ramsay s 
IVustees  (c),  the  words  of  discretion  may  be  so  controlled  as  to  become  di- 
rectory, and  in  that  case  the  legacy  duty  woold  attach.  Here  there  is  a  dis- 
cretion not  to  sell  in  certain  cases.  The  will  provides  that  the  trustees  may 
resort  to  a  public  or  private  sale.  It  gives  them  the  power  of  seUing.  or  of 
deferring  the  sale,  and  of  causing  any  part  of  the  estate  to  be  valued,  not 
before  it  is  sold ;  but  instead  of  being  sold,  I  admit  that  there  ouiy  be  aome 
difficulty  in  treating  it  as  personal  estate,  subject  to  all  the  trusts  in  the  wiU, 
and  that  it  may  be  difficult  for  the  trustees  to  comply  with  the  directions 
given  m  this  part  of  the  will ;  but  at  the  same  time  I  cannot  say  that  there 
is  no  discretion  not  to  selli  and  if  they  think  fit  not  to  sell  the  duty  does  not 
attach. 


ALiiBRBON,  B. — According  to  the  case  of  the  Advocate' General  r.  Ramsmy*s 
Thtatees,  if  there  be  words  of  discretion,  they  may  be  controlled  by  the  other 
parts  of  the  will,  so  as  to  be  in  fact  words  of  direction.  Here  it  is  not  so. 
Hie  Solicitor-General  has  argued  that  it  would  be  very  difficult  to  carry  that 
discretion  into  effiect,  in  certain  cases,  which  he  has  put,  with  which  I  agree ; 
but  those  ingenious  cases  may  never  occur  at  all.  The  testator  might  have 
meant  to  give  a  discretion  for  the  purpose  of  enabling  the  trustees  to  sell,  in 
order  to  get  rid  of  any  difficulty  which  might  arise ;  but  in  case  the  dreom- 
stances  of  the  family  were  such  as  not  to  require  it,  then  that  they  might  allot 
the  real  estate.  Unless  the  discretion  is  taken  away,  at  all  events  the  case  is 
not  within  the  authority  of  the  Advocate-General  v.  Ramsay's  Trustees,  In 
many  cases  it  mighjt  be  the  duty  of  the  trustees  to  allot  this  as  land. 


Maule,  B.,  concurred. 


Judgment  for  the  defendants, 
(c)  2C.M.frR.224. 


Holt  v.  Mibrs. 


^.  agreed  with     ASSUMPSIT  by  the  payee  against  the  maker  of  a  promissory  note  for 
fo^lt'hlt^"  21/.  10».,  dated  the  4th  of  September,  payable  one  month  after  date. 

est  after  the      There  was  also  a  count  upon  an  account  stated, 
rate  of  U.  in 

the  pound  per  month»  and,  for  the  purpose  of  evading  the  usury  laws,  the  sums  advanced 
were  to  be  secured  by  promissory  notes,  payable  one  month  after  date,  and  renewable  when 
due,  and  for  each  renewal  It.  in  the  pound  was  to  be  paid  :-^Heid  that  tiie  notes  were  ren- 
dered valid  by  the  3  ft  4  H'iU.  4,  c.  98,  s.  7,  and  7  ffiU.  4,  and  I  Vic.  c.  80. 
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The  defendant  pleaded^  as  to  the  first  count,  that  before  the  making  of  the  ^^'^f^- 
said  promissory  note,  to  wit,  on  the  20th  day  of  April,  1838,  it  was  corruptly, 
and  against  the  form  of  the  statute  in  that  case  made  and  provided,  agreed 
by  and  between  the  defendant  and  one  Thomas  Whifmarsh,  that  the  said 
Tkamas  Whitmarsh  should  advance  and  lend  to  the  defendant  the  sum  of  200/., 
and  that  the  same  should  be  a  continuing  loan  so  long  as  the  defendant  should 
pay  the  usurious  interest  for  the  said  loan  as  is  next  hereinafter  mentioned, 
or  for  such  portion  thereof  as  he,  the  said  Thomas  Whitmarsh,  should  advance 
and  lend  to  the  defendant ;  and  that  it  was  then  and  there  further  corruptly 
agreed,  &c.,  that  )ie  should  pay  the  said  21  Whitmarsh  Is,  in  the  pound  for 
each  month,  for  forbearing  and  giving  day  of  payment  for  such  sums  as  the 
said  r.  Whitmarsh  should  advance  and  lend  to  the  defendant,  which  said  Is. 
per  pound  per  month  amounts  to  more  than  5/.  per  cent,  per  annum ;  and 
that  it  was  further  agreed,  in  order  to  evade  the  said  statute,  and  by  way  of 
cunning  shifts  and  device,  that,  at  the  time  he,  the  said  T,  Whitmarsh,  should 
advance  and  lend  to  the  defendant  any  portion  of  the  said  sum  of  200/.  the 
defendant  should  make  and  deliver  to  the  said  T.  Whitmarsh  his  promissory 
note,  payable  at  one  month  after  date,  and  that  the  said  note  or  notes  should 
be  respectively  renewed  at  the  several  times  when  the  same  should  be  respec- 
tively fall  due,  for  one  month ;  and  that  on  each  of  such  renewals  the  said 
71  Whitmarsh  should  receive  from  the  defendant  the  sum  of  1^.  in  the  pound 
by  way  of  discount  for  the  same,  &c.  The  plea  went  on  to  aver,  that,  in 
pursuance  of  such  corrupt  bargain  and  agreement,  the  said  T,  Whitmarsh,  on 
the  20th  April,  1838,  did  advance  and  lend  to  the  defendant  the  sum  of  30/., 
for  which  the  defendant  then  and  there  made  and  delivered  his  promissory 
note  for  30/.,  payable  at  one  month,  to  the  said  T.  Whitmarsh  ;  and  the  said 
T,  Whitmarsh  did  then,  in  pursuance  of  the  said  corrupt  bargain  and  agree- 
ment, take  and  receive  from  the  defendant  the  sum  of  30s»,  as  and  by  way  of 
discount  on  the  same ;  and  the  said  note,  when  it  fell  due,  was  successively 
renewed  on  the  22d  of  May,  25th  of  June,  26th  of  July,  26th  of  August, 
and  28th  of  December;  upon  each  of  which  several  renewals  the  said  T, 
Whitmarsh  took  and  received,  in  pursuance  of  the  said  corrupt  bargain,  &c., 
the  several  sums  of  305.  for  each  renewal  by  way  of  discount ;  that,  in  further 
pursuance  of  the  said  corrupt  bargain,  the  said  T.  Whitmarsh,  on  the  4th  of 
August,  1838,  advanced  and  lent  to  the  defendant  the  further  sum  of  21/.,  on 
the  defendant's  note,  bearing  date  the  said  4th  of  August,  payable  one  month 
after  date,  and  did  then  take  and  receive  of  the  defendant  1/.  10#.»  by  way 
of  discount,  and  the  said  note,  when  it  became  due,  was  renewed  on  the 
4th  of  September,  which  said  last-mentioned  note  is  the  note  mentioned  in 
the  first  count  of  the  declaration,  and  was  made  payable  to  the  plaintiff,  as 
attorney  to,  and  trustee  for,  the  said  T.  Whitmarsh,  which  said  several  sums 
of  money  amount  to  a  larger  sum  than  5/.  per  cent.,  &c.,  against  the  form  of 
the  statute  in  such  case  made  and  provided.  The  replication  denied  the  agree- 
ment stated  in  the  plea. 

At  the  trial  before  Gumey,  B.,  at  the  sittings  after  last  Michaelmas  Term, 
the  defendant  obtained  a  verdict,  having  proved  the  facts  alleged  in  the  plea. 
In  Hilary  Term,  Erie  obtained  a  rule  to  shew  cause  why  judgment  should  not 
be  entered  for  the  plaintiff  non  obstante  veredicto^  on  the  ground  that  since  the 
Stat.  3  &  4  Will.  4,  c.  18|  s.  4,  and  7  Witt.  4,  &  1  Fic.  c.  80,  the  facts  stated 
in  the  plea  were  no  answer  to  the  action. 
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Bxrhequer,         Against  which  rule 
^Ho^  Curwood  and  Carrington  shewed  cause. — ^The  question  depends  upon  the 

^'  construction  to  be  put  upon  the  3  &  4  Wilh  4,  c.  98,  s.  7,  which  enacts,  "  that 

uo  bill  of  exchange  or  promissory  note  made  payable  at  or  within  three  months 
after  the  date  thereof,  or  not  having  more  than  three  months  to  run,  shall,  by 
reason  of  any  interest  taken  thereon  or  secured  thereby,  or  any  agreement  to 
pay  or  receive  or  allow  interest,  in  discounting,  negotiating,  or  transferring 
the  same  be  void,  nor  shall  the  liability  of  any  party  to  any  bill  of  exchange 
or  promissory  note  be  affected  by  reason  of  any  statute  or  law  in  force  for  the 
prevention  of  usury,  nor  shall  any  person  drawing,  accepting,  indorsing,  w 
signing  any  such  bill  or  note,  or  lending  or  advancing  any  money,  or  taking 
more  tiian  the  present  rate  of  legal  interest  in  Great  Britain  and  Ireland  re- 
spectively for  the  loan  of  money  on  any  such  bill  or  note,  be  sabject  to  any 
penalties  under  any  statute  or  law  relating  to  uaory,  or  any  other  penalty  or 
forfeiture."  The  words  "  m^  bill  of  exdiange,"  &c.,  in  the  second  portion  of 
the  above  section,  ought  to  be  read  and  understood  as  if  the  legislature  bad 
said  "  any  such  bill,"  and  as  referring  to  the  succeeding  part  of  the  dame, 
which  exempts  from  the  usury  laws  bills  or  notes  for  a  period  not  exceeding 
three  months.  The  7  Will.  4,  &  1  Fie.  c.  80,  extends  the  period  to  twelve 
months,  but  in  other  respects  is  similar  to  the  former  statute.  The  cases  de- 
termined on  these  statutes  are  few  in  number,  but  their  tendency  has  been 
rather  to  restrict  than  extend  the  operation  of  them.  In  a  late  case  of  Val- 
ktnee  v.  Siddell(a),  Lord  Denman  said  that  he  was  indined  to  think  that  the 
words  "  any  bill*'  had  been  misprinted,  and  had,  consequently,  caused  the 
pariiament  roll  to  be  seaithed,  when  it  appeared  that  the  statute  had  been 
accurately  copied ;  but  his  Lordship  observed  that,  whenever  a  case  came  be- 
fore the  Court,  it  would  be  material  to  consider  whether  they  should  not  con- 
strue those  words  with  reference  to  the  previous  expresuon,  "  vkj-suck  biD.' 
In  Berrington  v.  Cottie  {b),  it  was  hdd  that  a  loan  of  money  at  more  than  5/. 
per  cent  upon  the  security  of  the  deposit  of  a  lease,  a  warrant  of  attofney 
and  a  promissory  note  was  not  protected  by  the  3  &  4  Win.  4,  c.  98,  s.  7. 
There  Tindal,  C.  J.,  sava— -"  We  think  such  a  transaction  as  was  contended 
for  is  not  brought  wiUiin  the  words  of  the  3  &  4  Will,  4,  c.  98,  s.  7,  or  the 
7  Will.  4,  &  1  Vk.  c.  80,  those  acts  contemplating  the  case  of  interest  taken 
upon  or  secured  by  a  bill  of  exchange  or  promissory  note  as  the  real  and  hond 
fide  ground  of  the  debt,  and  not  extending  to  a  biD  of  exchange  or  promissory 
note,  given  in  addition  to  a  security  of  another  nature,  not  protected  by  the 
statute  upon  whidi  the  debt  was  really  contracted ;  for  if  the  latter  case  should 
be  hdd  to  be  comprised  within  the  Act  it  would  in  effect  nearly  operate  as  a 
general  repeal  of  the  statute  of  usury,  by  enaUing  persons  who  had  lent 
money  upon  mortgage  at  usurious  interest  to  sue  for  and  recover  prindpal  and 
interest  upon  a  bill  or  note  thougb  the  mortgage  security  might  be  void."  So 
here  there  is  an  express  admission  upon  the  record  of  an  agreement  to  avcdd 
the  statutes  against  usury.  But  there  is  a  decision  in  the  Bankruptcy  Court, 
in  Ex  parte  fWrewest,  in  re  Pointer  (c),  precisely  in  point.  There  the  warn  of 
1,600/.  was  lent  at  10/.  10$.  mterest,  and  for  the  avowed  purpose  of  evading 
the  statutes  of  usury,  a  promissory  note  was  given,  payable  three  months 

(a)  6  A  «r  K.  93a ;  2  Nev.  &  Per.  78  (6)  5  Binj?  N.  C.  332. 

(c)  Mont.  &  Ayt. 


^. 
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after  date,  and  renewable  at  the  option  of  the  borrower  at  periods  not  exceed-     Exchequer. 
img  eighteen  months,  and  that  Court  considered  the  transaction  invalid  (iQ.  holt 

V, 

Mixes. 
Erie  and  Wordtwortht  contra,  were  stopped  by  the  Court. 


Lord  Abingsr,  C.  B.— The  question  is,  whether  this  case  comes  within  the 
words  of  the  3  &  4  WUL  4,  c.  98,  s.  7.  Here  a  promissory  note  is  given, 
the  object  of  which  is  to  secure  unlawful  interest ;  but  the  statute  says  that  a 
note  for  the  period  therein  mentioned  shall  not,  by  reason  of  any  interest 
taken  thereon  or  secured  thereby,  be  void.  Then  how  can  it  be  contended 
that  it  is  so  by  the  statute  of  Aim,  or  any  other  antecedent  statute.  The  note 
would  not  be  void  at  common  law  (e),  for  usury  is  a  matter  altogether  regu** 
lated  by  statute. 

Paekb,  B. — I  am  of  opinion  that  there  ought  to  be  judgment  for  the 
plaintiff  non  obstante  veredicto.  I  should  have  felt  no  doubt  about  the  con- 
struction of  the  Act  were  it  not  for  the  decision  of  the  Court  of  Bankruptcy, 
which  has  been  referred  to.  But  notwithstanding  that  case,  I  think  this  note 
is  rendered  a  valid  security  by  the  3  &  4  Will,  4,  c.  98,  s.  7.  The  Act  ought 
to  be  construed  according  to  its  natural  import,  and  unless  there  be  something 
in  the  other  parts  to  point  to  a  different  construction ;  but  I  can  see  nothing 
to  controul  the  natural  and  ordinary  meanmg  of  the  clause.  The  words  are 
"  that  no  bill  of  exchange  or  promissory  note  made  payable  within  three 
months  shall,  by  reason  of  any  interest  taken  thereon  or  secured  thereby,  be 
void."  Here  is  a  case  where  one  of  the  objects  was  to  secure  the  payment  of 
interest,  although  it  appears  that  part  of  the  principal  was  also  secured.  Had 
those  been  the  only  words  used  in  the  Act,  there  might  have  been  room  for 
doubt,  but  the  legislature  goes  on  to  state,  "  that  the  liability  of  any  party  to 
any  bill  of  exchange  or  promissory  note  shall  not  be  affected  by  reason  of  any 
statute  or  law  for  the  prevention  of  usury,"  This  bill,  then,  is  exempted 
from  the  laws  of  usury  by  the  express  words  of  the  statute ;  no  words  can  be 
more  general.  The  plea,  therefore,  discloses  no  defence  to  the  action  on  the 
gnmnd  of  the  statute  of  usury.  The  cases  of  VaUance  v.  Siddell  and  Ber- 
ringtw  v.  CoUia  are  beside  the  present  question.  According  to  the  former,  if 
the  warrant  of  attorney  had  been  taken  as  a  security  for  the  debt  it  would 
have  been  void,  but  if  taken  bond  fide  to  secure  the  bill  of  exchange,  or  if 
the  bill  were  given  as  the  original  security  for  the  usurious  interest,  it  would 
have  been  good.  Berrmgton  v.  ColHs  turned  upon  the  question  of  fact, 
whether  the  security  for  the  original  loan  were  the  lease  or  the  bill.  Those 
cases,  therefore,  are  perfectiy  consiBtent  with  each  other,  and  with  the  con- 
struction which  we  put  upon  the  statute.  Then  as  to  the  case  in  the  Court  of 
Bankruptcy,  I  think  the  judges  have  given  too  narrow  a  construction  to  the 
statute.  Possibly  it  may  have  been  the  intention  of  the  legislature  to  confine 
the  repeal  of  the  statute  of  usury  to  cases  only  where  biUs  already  given  are 


(d)  See  Ex  parte  Terrewest  before 
the  Lord  Chancellor,  4  Nov.  1839. 


(e)  See  judgment  of  DeOrey^  C.J. 
in  Lloyd  v.  Williams,  3  Wils.  259. 
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Bxckequm;     negotiated  at  marioiu  interest,  but  the  words  used  ait  not  sndi  as  to  eoabk 
^Havr        ^  to  carry  such  intention  into  eflHsct. 

9. 

MiiRs.  GuRNiT,  B.,  and  Mauls,  B.«  concarred  (e). 

Rale  absf^nte. 

(e)  See2&3V;c.  c  37. 


Jones  v.  Danvbrs. 

Whereadefen-  JiAYLEY  moved  for  a  writ  of  habeas  carpits  to  bring  up  the  defendant  to 

dint  it  m  ctti-  \^  charged  in  execution.  The  defendant  was  in  custody  at  Woolwich,  under 

liuoMirrest^'  an  order  of  the  Lords  of  the  Admiralty,  but  it  did  not  appear  whether  or  no 

the  Court  will  he  would  be  tried  by  a  court-martial, 
not  grant  a 
haheas  corput 

for  the  purpose  Per  Curiam — Under  the  drcumstances,  we  have  no  power  to  change  the 

of  charging  custody.    If  we  allowed  him  to  be  charged  in  execution,  we  should  be  making 

tion.  ^^^  naval  gaoler  responsible  in  the  event  of  the  defendant's  escape. 

Rule  refused. 


A.  wrote  to  B.     JS8VMPSIT  for  wages.— Plea,  i 
"l^Slb"^  B.,  at  the  Middlesex  sittings 


Bryant  i;.  Flight. 

non'Ossumpnt.    At  the  trial  before  Aliermm, 
after  Michaelmas  Term  it  appeared  that 


agree  to  enter  the  plaintiff  claimed  36/.  for  six  weeks'  services,  performed  by  him,  in  pur- 

your  Mr-  suance  of  an  agreement,  which  was  as  follows :— "  I  hereby  agree  to  enter 

manHgerTto  Y®^'*    service    as    a   weekly  manager,   to   commence  from  next  Monday, 

commence  The  amount  of  payment  I  am  to  receive  I  leave  entirely  to  you  to  determine." 

TSeVmount^of  Signed  by  the  plaintiff.     On  this  evidence  the  defendant's  counsel,  on  the 

payment  I  am  authority  of  Taylor  v.  Brewer  (a),  contended  that  the  plaintiff  ought  to  be 

to  receive  I  non-suited,  but  Aldersan,  B.,  left  it  to  jury  to  say  what  was  a  reasonable  rc- 

teTyou  to  de-  muneration  for  the  work  performed,  which  they  having  fixed  at  20/.,  he  or- 

taimioe."  dered  a  verdict  for  that  amount  to  be  entered  for  the  plaintiff,  reserving  leave 

B  ^dhtrnHfVh'  ^  *^®  defendant  to  move  to  enter  a  non-suit.    A  rule  msi  for  that  purpose 

te)\  that  the  having  been  obtained— 
plaintiff  was 

some  remne-        -^^^y  shewed  cause.— The  words  of  the  agreement  clearly  show  that  it  was 

ration.  the  intention  of  both  parties  tliat  the  plaintiff  should  receive  wme  wages,  and 

it  only  leaves  to  the  defendant  the  right  of  determining  the  quantum.    Tht 

work  haviug  been  performed,  the  law  presumes  the  defendant  willing  to  pay 

what  is  just  and  reasonable.    Taylor  v.  Brewer  is  distinguishable  from  the 

(a)  1  M.  &  Sel.  290. 
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present  case.  TTiere  the  plaintiff  sought  to  maintain  an  action  for  wages  on 
the  following  resolution  of  a  committee — ''  Resolved,  that  any  services  to  he 

rendered  by  W shall,  after  the  third  lottery,  be  takei;!  into  consideration, 

and  such  remuneration  made  as  shall  be  deemed  right."  That  resolution  left 
it  to  the  determination  of  the  committee  whether  or  no  remuneration  should 
be  awarded.  But  here  it  is  not  left  to  the  defendant  to  say  whether  the  plain- 
tiff is  to  receive  anything  or  nothing ;  he  is  to  have  some  remuneration,  and 
the  amount  only  is  left  open. 

Aldxbson,  B.^-There  is  a  case  of  Peacock  y.  Peacock  (b),  where  a  man 
said  to  his  son,  "  You  shall  have  15^.  a  week  till  October,  and  you  shall  then 
have  a  share.  We  need  not  talk  of  a  share  till  October  comes :  we  shall  settle 
it  then ;"  and  his  son  having  remained  several  years  in  the  business,  and  no 
settlement  ever  having  been  made,  it  was  held  that  an  action  lay  by  him  to 
recover  a  reasonable  compensation  for  his  labour.  That  case  is  referred  to  in 
Taylor  v.  Brewer,  and  held  by  Lord  Ellfnborough  to  be  distinguishable  on  this 
principle,  that  in  the  former  the  plaintiff  was  to  have  a  share,  at  all  events. 
So  here  it  appears  that  the  plaintiff  was  to  have  some  wages,  at  all  events. 

Andrews,  Seijt.,  Hoggins,  contra. — ^The  value  of  the  plaintiff's  services  being 
unknown,  the  agreement  leaves  it  to  the  defendant  to  determine  how  much 
the  plaintiff  is  entitled  to,  or  whether  his  services  were  of  any  value  at  all. 
If  the  agreement  had  been  that  a  third  party  was  to  fix  the  amount  of  wages 
to  be  paid  to  the  plaintiff,  it  is  dear  no  action  would  lie  until  the  party  had 
fixed  the  amount,  as  it  would  be  in  the  nature  of  a  condition  precedent. 
Morgan  v.  Btmte  (c).  The  same  principle  will  apply  here.  Taylor  v.  Brewer 
is  quite  in  point. 

CWr.  adv.  vuU. 

On  a  subsequent  day  the  judgment  of  the  Court  was  deUirered  by 

Parks,  B. — In  this  case  the  plaintiff  had  made  an  agreement  with  the  de- 
fendant to  enter  his  service  as  a  weekly  manager,  and  the  question  raised  is, 
whether,  on  the  construction  of  the  agreement  which  has  been  produced,  the 
plaintiff  is  entitled  to  receive  any  remuneration  for  his  services.  My  Brothers 
Alderson,  Gumey,  and  Maule,  who  heard  the  argument,  think  that,  according 
to  the  true  construction  of  that  instrument,  the  defendant  is  bound  to  pay  the 
plaintiff  something  for  his  trouble,  and  that  it  does  not  enable  the  defendant  to 
say  "  nothing  at  all  is  due  to  you,"  but  that  he  is  bound  to  award  to  the 
plaintiff  something  in  consideration  of  his  services.  I  own  my  impression  b 
that  it  amounts  to  a  mere  honorary  obligation  on  the  part  of  the  defendant, 
and  I  cannot  distinguish  the  case  from  that  of  Taylor  v.  Brewer,  which  has 
been  cited.  As  the  majority  of  the  Court,  however,  are  of  a  contrary  opinion, 
this  rule  must  be  discharged. 

ALnsasoN,  B.— The  ground  on  which  my  opinion  proceeds  is  this,  that  the 
nature  of  the  contract  between  the  parties  is  to  be  deduced  from  the  paper 
itself,  and  that  the  true  criterion  of  the  damages  which  the  plaintiff  ought  to 


BxeheqMer. 


Brtamt 

V, 
FUOBT. 


(b)  2  Camp.  45. 


(c)  3  M.  &  Scott,  76;  9  Bing.  672, 
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recoYer  is  to  see  what  amount  of  wages  he  would  really  and  Umd  JUe  be  cii« 
titled  to  if  acting  as  a  servant  during  the  period  specified. 

Lord  Abingbe,  C.  B«.  added-«As  the  amount  of  remuneration  is  expresaly 
reserved,  it  would  seem  to  imply  that  something  was  to  be  paid.  I  agree, 
therefore,  with  the  majority  of  the  Court. 

Rule  discharged. 


BiCKNELL  V,  Hood. 


By  an  instni' 
ment  dated 
13th  Decern" 
her,  1834,  A„ 
in  considera- 
tion of  the 
rents,  cove- 
nants, and 
agreements 
therein-alter 
mentioned. 


T^HIS  was  an  action  of  assumpsit  upon  an  instrument  dated  13tb  December, 
1834,  and  stamped  as  an  agreement,  of  which  the  following  is  a  copy : — 
"  Wm.  L.  Bkknett,  in  consideration  of  the  rents,  covenants,  and  agree- 
ments herein-after  mentioned,  doth  hereby  agree  to  grant  a  lease  unto  W.  C 
Hood,  his  executors  or  administrators,  of  all  that  piece  or  parcel  of  ground, 
with  the  messuage  thereon  erected,  &c.,  situate,  &c.  (together  with  the  use  of 
the  several  fixtures,  articles  and  things  enumerated  in  the  schedule  under* 
written),  to  hold  the  same,  with  the  appurtenances,  unto  the  said  W.  C.  Hood, 
agreed  to  grant  j^^g  executors,  administrators,  and  assigns,  for  the  term  of  two  years  and  three 
certian  pre-  quarters,  wanting  seven  days,  from  the  25th  of  December  instant,  yielding  and 
miaes  haben-  paying  therefor  yearly,  during  the  said  term,  unto  the  said  W,  L.  Bidmell^  his 
yeanttadtluee  executors,  adnunistrators,  or  asdgns,  the  yearly  rent  or  sum  of  140/.,  the 
quarters,  want-  said  rent  to  be  paid  and  payable  quarterly,  on  the  25th  day  of  MarcK  the 
24th  day  of  Jtme,  the  25th  day  of  September,  and  the  25th  day  of  December, 
in  every  year ;  the  €rst  quarterly  payment  to  be  made  on  the  25th  day  of 
March,  which  will  be  in  the  year  1833."  And  which  said  indenture  of  lease 
shall  contain  covenants  by  and  on  the  part  of  the  said  VFl  C.  Hood,  hb  heiri, 
executors,  and  administrators,  to  pay  the  said  yearly  rent  on  or  at  the  daya  or 
times  above  mentioned,  and  also  all  taxes,  parliamentary  or  parochial,  payable 
in  respect  of  the  said  messuage  or  tenement  and  premises,  and  to  keep  the 
said  fixtures,  articles,  and  things  in  the  same  state  in  which  they  now  are, 
and  to  deliver  them  up,  except  as  after-mentioned,  at  the  end  of  the  term 
hereby  agreed  to  be  granted,  reasonable  wear  only  excepted;  and  all  sndi 
other  similar  covenants,  charges,  conditions,  and  agreements  as  are  contained 
in  a  certain  indenture  of  lease  dated  the  16th  day  of  October,  1823,  and  made 
were  contained  i^tween  John  M'Gitt,  builder,  on  the  one  part,  and  the  said  W.  L.  WdmeU 
m  a  ease  re-      ^  ^^  ^^^^  ^^^  ^^^  ^^^^  ^^^  except  the  covenant  for  the  payment  of  rent 


ing  seven  daysj 
from  the  25th 
December  in- 
stant, paying 
a  certain  rent 
quarterly,  the 
first  payment 
to  be  made  on 
the  26th 
March  then 
next,  which 
said  indenture 
should  contain 
covenants  to 
pay  rent  and 
such  other 
covenants  as 


ferred  to,  and 
until  such 
lease  should 
have  been 
granted  as 
aforesaid  it 
thoM  he  law- 
fid  fer  A.  to 
diifrom  for  all 
or  any  part  of 
the  rent  which 


by  him,  the  said  W.  L.  Bicknell,  to  the  said  John  M'GiU,  which  he  the  said 
W.  L,  Bicknell  hereby  agrees  to  pay.  And  the  said  W.  C.  Hood,  ftH*  himself, 
his  heirs,  executors,  and  administrators,  hereby  covenants  and  agrees  with 
the  said  W.  L.  Bicknell,  his  executors  and  assigns,  that.he,  the  said  W.  C. 
Hood,  his  executors  or  administrators,  shall  and  will,  if  and  when  requested 
so  to  do  by  the  said  W.  L.  Btcknell,  his  executors  or  administrators,  accept 
such  lease  as  aforesaid  upon  the  terms  and  conditions  above  specified  or  re- 


might  become 

due  in  respect  of  the  premises  at  any  time  after  the  execution  of  the  agreement  >^HeU, 
^he  instrument  amounted  to  an  agreement  only,  an4  not  to  a  present  demise. 


V, 

Hood. 
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ferred  to,  and  execute  a  counterpart,  and  pay  the  expense  of  fluch  lease  and  &xcHequer 
counterpart ;  and  tliat,  until  such  lease  shall  have  been  granted  as  aforesaid,  Bicknell 
it  shall  be  lawful  for  the  said  JV.  L.  Bicknell,  his  executors,  administrators,  and 
assigns,  to  distram  far  all  or  any  part  of  the  rent  which  may  become  due  firom 
the  said  W.  C.  Hood,  his  executors,  administrators,  and  assigns,  for  or  in 
respect  of  the  said  messuage  or  tenement  and  premises  hereby  agreed  to  be 
demised,  at  any  time  after  the  execution  of  this  agreement ;  and  lastly,  that 
he  the  said  W,  C.  Hood,  his  executors,  administrators,  or  assigns,  shall  and 
will,  in  the  event  of  taking  a  further  lease  of  the  said  messuage,  tenement, 
and  premises,  from  the  29th  day  of  September,  which  will  be  in  the  year  1837, 
purchase  and  take  of  and  from  the  said  W.  L,  BickneU,  his  executors  or  ad- 
ministrators, all  the  said  fixtures,  articles  after  specified,  at  a  valuation  in  the 
usual  way.     In  witness,  &c." 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  Sittings  after  last 
Mickaeimas  Temi,  it  was  objected  on  the  part  of  the  defendant,  that  this  in- 
strument operated  as  a  demise,  and  therefore  ought  to  have  had  a  lease  stamp, 
without  which  it  was  inadmissible.  The  learned  judge,  however,  overruled 
the  objection,  and  the  plaintiff  obtained  a  verdict,  liberty  being  reserved  to 
the  defendant  to  move  to  enter  a  non-suit. 

Henderson  having  in  Hihry  Term  obtained  a  rule  accordingly, 
Crowder  (with  whom  was  Peacock)  shewed  cause. — There  is  nothing  to 
show  that  this  agreement  was  intended  to  operate  as  a  present  demise.  It 
does  not  appear  that  immediate  possession  was  to  be  taken  under  it ;  but,  on 
the  contrary,  another  and  more  complete  instrument  was  to  be  prepared  and 
executed.  Hie  dause  enabhng  the  plaintifi:'  to  distrain  is  a  provision  depend- 
ing upon  the  contingency  of  the  defendant  occupying  the  premises  before  the 
lease  was  prepared.  It  is  evident  that  the  defendant  cotdd  not,  under  this 
agreement,  have  brought  an  ejectment  to  recover  possession  of  the  premises. 

The  Court  called  upon 

Henderson,  in  support  of  the  rule. — ^The  question  is,  whether  by  this  agree* 
ment  the  lessor  is  bound  to  give  possession.  It  was  not  necessary  that  the 
possession  should  be  immediate,  it  might  be  to  commence  in  future.  Unless 
an  interest  passed  under  the  agreement  the  clause  of  distress  would  be  alto- 
gether futile.  It  would  be  incongruous  to  say  that  on  the  25th  of  March  the 
plaintiff  was  to  have  the  option  of  treatmg  the  defendant  either  as  a  tenant 
or  a  trespasser.  There  is  an  express  recognition  of  the  relation  of  landlord 
and  tmant,  without  which  there  could  be  no  power  of  distress.  [Parkb,  B. — 
Tliat  is  only  in  case  the  plaintiff  shall  permit  the  defendant  to  take  possession. 
To  constitute  such  a  relation  there  must  be  a  binding  agreement  that  the  de- 
fendant shall  have  possession.]  A  privilege  is  reserved  to  the  landlord,  which 
would  not  be  exerdsed  unless  a  tenancy  existed.  It  is  submitted  that  after  the 
25th  December  the  defendant  might  have  maintained  an  ejectment  for  the  re- 
covery of  the  premises. 

Lord  AjBiNQia,  C.  B.^It  must  be  admitted  that  the  case  presents  consider- 
able  doubt.    I  assent  to  the  prindple,  that  the  power  of  distress  will;  in 
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Exchequer,     general,  create  a  tenancy,  and  if  this  agreement  could  receive  no  other  con- 
BicKNBLL      ^traction,  we  oagfat  undoubtedly  to  hold  it  a  demise.    But  it  appears  to  me 
V.  that  the  other  part  of  the  agreement  is  inconsistent  with  any  intention  to  grant 

Hooo.  1^  future  lease ;  and  if  there  appears  any  ground  upon  which  the  parties  might 
reasonably  have  made  this  agreement,  there  is  no  reason  why  we  should  oon- 
strue  it  as  a  lease.  Now,  the  contract  is  to  execute  a  lease  on  the  25th  Dt" 
cember,  but  by  possibility  the  lease  might  not  be  ready  at  that  time,  and  if 
that  case  should  occur,  and  the  premises  should  be  occupied,  then  the  plaintiff 
should  be  at  liberty  to  distram  for  any  quarter's  rent  due  prior  to  the  execution 
of  the  lease.  That  appears  to  have  been  tlie  intention  of  the  parties  in  giving 
a  power  of  distress,  and  in  that  view  of  the  case,  there  is  no  reason  why  we 
should  construe  that  provision  as  creating  the  relation  of  landlord  and  tenant ; 
therefore  the  rule  must  be  discharged. 

Parkb,  B.— When  this  rule  was  moved  for  I  felt  considerable  doubt,  nor 
am  T  altogether  free  from  doubt  at  the  present  time ;  but  upon  the  whok  J 
think  we  may  reasonably  construe  this  instrument  so  as  to  render  the  agree- 
ment stamp  sufficient.  In  order  to  constitute  a  lease,  it  is  not  necessary  that 
the  word  "  demise -'  should  be  used;  any  terms  which  amount  to  a  gruit,  or 
shew  an  intention  that  the  lessee  shall  have  possession,  are  sufficient.  Here, 
then,  the  point  for  consideraUon  is,  whether  there  is  sufficient  to  shew  an  ab- 
solute agreement  on  the  part  of  the  lessor  that  the  land  should  be  occujned  by 
the  defendant.  If  it  appeared  that  the  lessor  could  have  brought  an  ejectment 
on  expressing  his  willingness  to  enter,  then  the  instrument  would  have  amounted 
to  a  lease.  But  it  will  be  found  that  there  is  nothing  in  this  agreement  whidi 
binds  the  lessor  to  give  possession,  at  all  events,  unless  a  lease  is  executed 
and  the  terms  of  the  instrument  are  satisfied  by  supposing  that  the  parties 
provided  for  the  case  of  the  lessee  occupying  before  the  lease  was  executed 
The  lessor  agrees  to  grant  a  future  lease,  and  the  lessee  agrees  that  the  fbnner 
shall  have  power  to  distrain,  provided  he  occupy  when  the  first  quarter's  rent 
becomes  due,  although  there  is  no  fresh  agreement.  Without  that  stipulation, 
the  lessor  could  not  have  distrained  until  after  rent  had  been  paid  by  the  de- 
fendant as  a  yearly  tenant.  In  that  point  of  view,  the  agreement  is  suscep- 
tible of  a  construction  which  does  not  make  it  obligatory  on  the  lessor  to  aUow 
the  party  to  enter,  that  I  do  not  say  that  it  might  not  have  been  the  intention 
of  both  parties  that  possession  should  be  taken  immediately. 

GuRNBT,  B.«-I  think  the  hk  construction  of  the  instrument  is  that  it  does 
not  amount  to  a  lease. 

Maulb,  B.-^There  would  have  been  no  doubt  about  this  instrument  if  the 
clause  of  distress  had  not  been  inserted  in  it.  Every  part  except  that  danse 
shews  it  to  be  an  agreement,  and  not  a  present  demise.  If  the  mtentian  had 
been  that  the  instrument  should  operate  as  a  present  demise,  that  clause  would 
have  been  idle,  because  the  lessor  might  have  distrained  without  it.  I  think, 
therefore,  the  very  clause  confirms  the  view  of  the  Court,  that  this  instrumeor 
is  not  a  lease,  but  an  agreement  only. 

Rule  discharged. 


«/*' 
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